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Glyn  v.  Caulfield.^ 

August  5,  1851. 

Production — Privilege  —  Partnership  —  Parties, 

A  trading  company  haying  become  embarrassed,  appointed  three  of  its  members,  A^  B^ 
and  C,  to  act  as  a  committee  for  the  shareholders  m  winding  np  its  affairs,  and  they  wero 
empowered  to  send  oat  agents  to  India  for  that  nupose ;  and  they  were  empowered  by 
the  directors  to  manaffo  and  arrange  the  affairs  of  the  company.  They  appointed  D.  and 
£.  agents  to  go  to  Inma. 

The  plaintiffs  bronght  several  actions  on  certain  debentures  against  A.,  B.,  and  C,  as  share- 
holders. A^  B.,  and  C.  filed  a  biU  for  an  injunction,  and  to  haye  the  debentures  delivered 
up.  The  present  plaintiffs  then  filed  a  bill  against  A.,  B.,  and  C  for  discovery.  A^  B.,  and 
C,  in  their  answers,  admitted  the  possession  of  certain  documents,  consisting  of  communi- 
cations  which  passed  between  them  and  the  directors,  the  secretary  of  the  company,  and 
the  agents  in  Lidia,  and  which  were  alleged  to  be  confidential  communications  after  the 
matters  in  question  in  this  suit  had  arisen,  and  in  contemplation  of,  or  pending,  pnMseedings 
In  respect  of  various  matters,  and  in  particular  of  the  claims  of  the  plaintiffii,  and  for  the 
purpose  of  communicating  to  the  persons  to  whom  thev  were  addressed  the  proceedings 
adopted  in  respect  of  such  claims,  and  the  opiuions  of  the  leg^l  advisers  consulted  bv  the 
defendants,  or  for  the  purpose  of  being  submitted  to  such  legal  advisers  and  Uie  shue* 

holders  \  and  they  claimed  protection  from  production :  — 

• 
Hdd^  first,  oyerruling  the  objection  that  the  defendants  had  the  possession  of  the  documents 
only  as  the  agents  of  the  directors  and  shareholders,  and  that  they  were  not  parties  to 
the  suit,  and  were  not  willing  that  the  documents  should  be  produced,  that  the  defendants 
sufficiently  represent  the  whole  of  the  partners  or  shareholders  for  all  the  purposes  of  the 
suit:  — 

Secondly,  affirming  the  order  of  Knight  Bruce,  Y.  C,  for  production,  that  the  documents 
were  not  privileged,  with  the  exception  of  such  parts  thereof  as  contained  tlie  opinions  of 
the  legal  advisers,  it  being  no  ground  of  privilege  that  they  relate  to  the  matters  m  dispute, 
and  arose  out  of  communications  between  the  pardes  themselves,  with  a  view  to  their  de- 
fence in  the  suit 

This  was  an  appeal  from  an  order  of  Knight  Bruce,  V.  C.     The 

facts  of  this  case  are  fully  stated  by  the  lord  chancellor  in  his  judg- 

J  .  -  _  — . 
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dales.  The  actual  pos* 
required  to  be  produced 
Ml  is  claimed  for  these 
t»  d  with  the  possession 

./ilege, 

irards  the  possession,  the 
iients  enumerated  in  the 
■lalf  of  the  directors  and 
■  rs  are;  that  none  of  the 
many  of  the  shareholders 
«•  not  authorized,  and  the 
-^  to  the  suit,  object  to  the 
tiUege  that  they  bold  the 
ule  as  the  agents  and  on 
irs  to  the  deed  of  the  10th 
irtics  to  the  suit;  and  that 
.ze  the  production  of  these 
J  on  to  the  production  upon 
the  documents  who  are  not 
it  the  defendants  sufficiently 
lareholders  for  all  the  purposes 
"  question  of  privilege,  these 
the  defendants.     The  opinion 
riance  with  any  of  the  authori* 
lose  cases  are  fully  considered. 
.  01,  the  documents  were  not  in 
but  were  in  the  possession  of  the 
made,  that  solicitor  being  deemed 
^arty  to  the  suit,  and  other  parties 
posed  the  production.     The  order 
1  the  principle  that  the  court  has  a 
tever  access  the  defendant  himself 
lis  decision  was  affirmed  by  the  lord 
.n  Murray  v.   Walter,  Cr.  &  Ph.  114, 
That  there  must  be  some  peculiarity  in 
by,  which  does  not  appear  in  the  report, 
tendant  to  produce  the  documents  in  the 
T  of  a  partnership,  who  was  the  agent  of 
rher  partners  in  such  partnership.     He  de- 
was  not  to  order  a  defendant  to  produce 
.*gent  for  the  defendant  and  others ;  and  be 
ent  ground  of  that  decision,)  "  When  docu- 
sion  of  A.,  B.,  and  C,  you  cannot  order  that 
,  and  that  for  the  best  possible  reason,  namely, 
luce  them.^     In  Reid  v.  Langlois,  1  Mac  &  G. 
7,  one  partner  was  protected  from  producing 
to  the  partnership,  though  in  his  <jwn  actual 
hat  case  the  other  partner,  not  before  the  court, 
e  had  a  distinct  interest    The  suit  related  to  a 
ndant  afleged  to  belong  to  himself  alone,  wh««»« 
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ment;  and  the  chie^.^e&/cited  in  the  course  of  the  arguments  are 

also  referred  to  byiri§  Ittfdship. 

•  •  •    • 

RoundeU  ItflhrCef  and  Cotton^  in  support  of  the  appeaL 

•     •  •* 
•  •     • 

Jiof^'fihd'Seluft^  contra. 

•  -*•  ••  •• 
•  •     ••  •  • 

,•%  •  •  Ldrd  Chancellor.  This  is  an  appeal  against  an  order  of  Knight 
••\feruce,  V.  C,  directing  the  defendants  to  produce  for  inspection  cer- 
.  *  tain  documents  and  papers  admitted  by  the  defendants,  in  their 
answer,  to  be  in  their  possession.  The  facts  of  this  case,  so  far  as 
they  are  material  for  the  purpose  of  the  present  appeal,  are  these : 
A  partnership  or  company  was  formed  by  a  considerable  number  of 
persons,  called  "The  Bengal  Indigo  Company."  The  defendants 
Elliott  and  Wilson  are  shareholders  in  that  company.  The  defend- 
ant Bro'wnrigg  was  a  shareholder,  but  he  ceased  to  be  so.  The  part- 
nership or  company  became  embarrassed,  and  the  three  defendants 
were  appointed  a  committee  to  act  for  the  body  of  shareholders  in 
settling  the  claims  against  the  company,  and  to  cooperate  with  the 
directors  in  winding  up  its  affairs.  By  an  indenture  of  the  10th  of 
May,  1848,  the  same  defendants  were  empowered  to  send  out  agents 
to  India  for  accomplishing  the  purposes  above  mentioned.  By  a 
power  of  attorney,  in  August,  1848,  the  same  defendants  were  em- 
powered, by  the  directors  of  .the  company,  to  manage  and  arrange  the 
affairs  of  the  company  in  London.  In  pursuance  of  the  indenture  of 
the  10th  of  May,  1848,  they  appointed  W.  B.  Elliott  and  H.  W. 
Crawford  to  proceed  to  India  as  agents. 

The  plaintiffs  have  commenced  three  actions  upon  certain  instru- 
ments, designated  debentures,  issued  by  the  company.  The  first 
action  was  against  the  defendants  Elliott  and  Brownrigg ;  the  second 
against  the  defendants  Wilson  and  Brownrigg ;  and  the  third  against 
the  defendants  Caulfield  and  Brownrigg.  These  actions  are  against 
the  several  defendants  as  shareholders  or  partners  in  the  company. 
The  defendants,  on  behalf  of  themselves  and  the  other  shareholders, 
filed  a  bill  in  this  coyrt  against  the  plaintiffs  for  discovery  and  relief, 
praying  an  injunction  against  proceedings  in  the  action  at  law, 
and  that  the  plaintiffs  might  be  decreed  to  deliver  up  the  debentures 
upon  which  the  actions  were  brought.  The  now  plaintiffs,  in  aid  of 
their  actions  and  of  their  defence  to  the  bill  so  filed  against  them, 
have  filed  the  present  bill  of  discovery,  to  which  the  defendants 
Elliott  and  Wilson  put  in  a  joint  answer,  and  the  defendant  Brown- 
rigg a  separate  answer ;  and  by  their  answers  they  allege  that  the 
debentures  were  deposited  with  Messrs.  Cockerell  &  Co.,  to  enable 
them  to  raise  money  for  the  purposes  of  the  company,  but  Messrs. 
Cockerell  &  Co.  deposited  the  debentures  with  the  plaintiffs  in  viola- 
tion of  their  duty,  as  security  for  advances  made  to  them  for  their 
own  purposes.  An  order  having  been  made  in  this  cause  by  Knight 
Bruce,  Y.  C,  for  the  production  of  certain  documents  specified  in  the 
schedules  to  the  answers,  the  defendants  Elliott,  Wilson,  and  Brown- 
rigg have  appealed  against  such  order,  so  far  as  it  relates  to  docu- 
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ments  specified  in  the  second  and  third  schedules.  The  actaal  pos- 
session by  the  defendants  of  the  documents  required  to  be  produced 
is  admitted;  but  exemption  from  production  is.  claimed  for  these 
documents,  first,  for  certain  reasons  connected  with  the  possession 
thereof;  and,  secondly,  on  the  ground  of  privilege. 

With  respect  to  the  first  ground,  which  regards  the  possession,  the 
defendants  allege  that  they  hold  the  documents  enumerated  in  the 
second  schedule  as  the  agents  and  on  behalf  of  the  directors  and 
shareholders,  whose  property  the  documents  are ;  that  none  of  the 
directors  are  parties  to  the  suit ;  that  very  many  of  the  shareholders 
are  not  parties ;  and  that  the  directors  have  not  authorized,  and  the 
shareholders,  or  many  of  them,  not  parties  to  the  suit,  object  to  the 
production  of  the  documents;  and  they  aUege  that  they  hold  the 
documents  mentioned  in  the  third  schedule  as  the  agents  and  on 
behalf  of  the  shareholders  who  were  parties  to  the  deed  of  the  10th 
of  May,  1848,  many  of  whom  are  not  parties  to  the  suit ;  and  that 
some  of  those  parties  decline  to  authorize  the  production  of  these 
documents.  With  regard  to  the  objection  to  the  production  upon 
ifie  ground  of  parties  being  interested  in  the  documents  who  are  not 
parties  to  the  suit,  I  am  of  opinion  that  the  defendants  sufiiciently 
represent  the  whole  of  the  partners  or  shareholders  for  all  the  purposes 
of  the  litigation ;  and,  apart  from  the  question  of  privilege,  these 
documents  ought  to  be  produced  by  the  defendants.  The  opinion 
I  have  formed  will  not  be  found  at  variance  with  any  of  the  authori- 
ties which  have  been  cited,  when  those  cases  are  fully  considered. 
In  Wdlbum  v.  Inglebyj  1  My.  &  K.  61,  the  documents  were  not  in 
the  actual  possession  of  the  party,  but  were  in  the  possession  of  the 
solicitor  upon  whom  the  order  was  made,  that  solicitor  being  deemed 
to  be  the  common  agent  of  the  party  to  the  suit,  and  other  parties 
not  before  the  court,  and  who  opposed  the  production.  The  order 
was  professed  to  be  made  upon  the  principle  that  the  court  has  a 
right  to  give  the  plaintiff  whatever  access  the  defendant  himself 
would  be  entitled  to.  And  this  decision  was  affirmed  by  the  lord 
chancellor.  It  is  true,  that,  in  Murray  v.  Walter^  Cr.  &  Ph.  114, 
Lord  Cottenham  observed,  that  there  must  be  some  peculiarity  in 
the  case  of  WaUmm  v.  Inglebj/y  which  does  not  appear  in  the  report, 
and  refused  to  order  the  defendant  to  produce  the  documents  in  the 
possession  of  the  treasurer  of  a  partnership,  who  was  the  agent  of 
the  defendant  and  the  other  partners  in  such  partnership.  He  de- 
cided that  the  practice  was  not  to  order  a  defendant  to  produce 
documents  held  by  ah  agent  for  the  defendant  and  others ;  and  he 
observed,  ^as  the  apparent  ground  of  that  decision,)  "  When  docu- 
ments are  in  the  possession  of  A.,  B.,  and  C,  you  cannot  order  that 
A.  shall  produce  them,  and  that  for  the  best  possible  reason,  namely, 
that  he  could  not  produce  them.*'  In  Reid  v.  Langloisy  1  Mac.  &  G. 
627;  8.  c.  14  Jur.  467,  one  partner  was  protected  from  producing 
documents  belonging  to  the  partnership,  though  in  his  mm  actucd 
possession.  But  in  that  case  the  other  partner,  not  before  the  court, 
was  deemed  to  have  had  a  distinct  interest.  The  suit  related  to  a 
ship,  which  the  defendant  alleged  to  belong  to  himself  alone,  whereas 
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the  documents  required  to  be  produced  for  inspection  belonged  to 
the  partnership  of  himself  and  his  father.  Besides,  even  if  the  ship 
had  belonged  to  the  partnership,  —  which  it  did  not,  being  registered 
in  the  name  of  the  defendant  alone,  —  so  that  the  interest  of  the 
absent  partner  had  been  identical  with  that  of  the  defendant,  as 
regards  both  the  ship  and  the  documents,  a  case  of  two  partners 
presents  no  difficulty  in  bringing  both  before  the  court;  but- such 
a  case  is  totally  different  from  that  of  a  company  consisting  of  a 
numerous  body  of  shareholders. 

As  Regards  this  case,  it  is  one  of  that  dass  in  which  it  is  considered 
that  convenience,  if  not  necessity,  requires  that  some  of  the  share- 
holders in  a  company  should  represent  the  rest  for  the  purposes  of 
litigation.  In  Taylor  v.  Rundell,  Cr.  &  Ph.  104,  Lord  Cottenham 
observes,  <<  If  a  defendant  has  a  joint  possession  of  a  document  with 
somebody  else,  who  is  not  before  the  court,  the  court  will  not  order 
him  to  produce  it ;  and  this  for  two  reasons :  the  one  is,  that  a  party 
will  not  be  ordered  to  do  that  which  he  cannot  or  may  not  be  able  to 
do ;  the  other  is,  that  another  party,  not  present,  has  an  interest  in  the 
document  which  the  court  cannot  deal  with."  The  present  case  does 
not  fall  within  either  of  these  reasons.  The  defendants  in  this  case, 
physically  speaking,  can  produce  the  documents ;  and,  legally  speak- 
ing, they  ought  to  produce  them,  because  there  is  no  other  person 
having  an  interest  distinct  from  their  own  interest — that  is,  the  com- 
mon partnership  interest — to  form  a  ground  why,  according  to  the 
second  of  the  above  reasons,  the  defendants  should  not  be  ordered  to 
produce  the  documents.  It  appears  to  me,  therefore,  that  neither  of 
these  decisions  of  Lord  Cottenham  militates  against  the  production 
of  the  documents,  and  that  the  present  case  is  not  within  the  princi- 
ples, as  stated  by  Lord  Cottenham,  upon  which  protection  has  been 
fiven.  And  I  may  add,  that  in  Lopes  v.  Deacon^  6  Beav.  256,  Lord 
^angdale  intimated  his  disapprobation  of  exempting  from  production 
in  such  cases. 

With  respect  to  the  second  ground  of  protection,  viz.,  that  of  privi- 
lege, I  will  consider  the  documents  with  reference  to  the  persons  by 
and  to  whom  they  were  written,  and  also  in  relation  to  their  charac- 
ter and  object.  Some  of  the  documents  consist  of  communications 
between  the  defendants  or  some  of  the  shareholders  on  the  one  hand, 
and  the  solicitors  of  the  company  on  the  other  hand,  after  the  dispute. 
These  latter  documents  are  clearly  exempted  from  production ;  and 
such  would  be  the  case  even  if  they  were  made  through  the  medium 
of  an  agent  of  the  solicitor.  This  is  established  by  Retd  v.  Langlois^ 
1  Mac.  &  G.  627 ;  s.  c  14  Jur.  467,  and  by  Steele  v.  Stewart,  1  Ph. 
571.  Other  documents  "consist  of  letters,  by  the  defendants  Elliott, 
Wilson,  and  Brownrigg,  to  the  directors,  to  the  secretary,  and  to  the 
agents  in  India,  and  were  confidential  communications  after  the  mat- 
ters in  question  in  this  suit  had  arisen,  and  in  contemplation  of,  or 
pending,  oroceedings  in  respect  of  various  matters,  and  in  particular 
of  the  clenms  of  the  plaintifis,  and  for  the  purpose  of  communicating^ 
to  the  persons  to  whom  thev  were  addressed  the  proceedings-  adoptea 
in  respect  of  such  claims, and  the  opinion  of  the  legal  advisers  consulted 
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by  the  defendants,  or  for  the  purpose  of  being  submitted  to,  or  of^ob- 
taining  information  to  be  submitted  to,  such  legal  advisers  and  the 
shareholders.  Other  documents  consist  of  letters  to  the  defendants 
Elliott,  Wilson,  and  Brownrigg,  by  the  directors,  or  the  secretary,  or 
the  agents  in  India,  and  are  conndential  communications  after  the 
matters  in  question  in  the  suit  had  arisen,  and  in  contemplation  of, 
or  pending,  proceedings  in  respect  of  various  ipatters,  and  in  particular  | 

of  the  plaintiffs'  claim,  and  for  the  purpose  of  being  communicated  to 
such  legal  advisers  and  the  shareholders,  and  for  the  purpose  of  ob- 
taining their  opinions  thereon.  And  all  the  documents  enumerated 
in  the  second  and  third  schedules  were  confidential  documents,  written 
after  the  matters  in  question  in  this  suit  had  arisen,  and  in  contempla- 
tion of,  or  pending,  proceedings  in  respect  of  such  matters,  and  for  the 
purpose,  among  other  objects,  of  assisting  the  defence  of  the  defend- 
ants and  the  shareholders  against  any  claims  or  proceedings  in  respect 
of  such  matters. 

Now,  so  far  as  the  parties  by  or  to  whom  these  letters  were  sent 
were  shareholders,  I  am  of  opinion  that  the  letters  are  not  privileged, 
except  such  parts  thereof  as  contain  the  opinions  of  the  legal  advisers. 
It  was  decided  in  Whitbread  v.  Gumey,  1  Younge,  541,  that  where 
there  are  several  defendants  they  are  bound  to  produce  letters  which 
have  passed  between  them  with  reference  to  their  defence ;  and  in  the 
recent  case  of  Goodall  v.  LittUy  1  Sim.,  N.  S.,  163,  Lord  Cranworth, 
V.  C,  has  decided,  that  "  there  is  no  protection  as  to  letters  between 

f*  >artics  themselves,"  or  from  a  stranger  to  a  party,  merely  because  such 
etters  may  have  been  written  in  order  to  enable  the  person  to  whom 
they  were  sent  to  communicate  them  in  professional  confidence  to 
his  solicitor.  Professional  privilege  is  a  ground  of  exemption  from 
production,  adopted  simply  from  necessity,  as  forcibly  shown  by  Lord 
Brougham  in  Chreenough  v.  Gaskill,  1  My.  &  K.  103,  and  ought  to 
extend  no  further  than  is  absolutely  necessary  to  enable  the  client  to 
obtain  professional  advice  with  safety.  Beyond  what  is  absolutely 
necessary  for  this  purpose,  it  ought  not  to  be  allowed  to  curtail  that 
most  important  and  valuable  power  of  a  court  of  equity  —  the  power 
of  compelling  a  discovery.  In  this  case,  all  the  parties  interested  in 
the  documents  are  virtually  before  the  court,  the  defendants  represent- 
ing the  whole  partnership,  and  the  defendants  have  the  actual  posses- 
sion of  the  documents.  These  two  circumstances  are  not  to  be  found 
combined  in  any  case  where  the  production  and  inspection  of  docu- 
ments has  been  refused  upon  the  ground  of  the  interest  of  other  parties 
than  the  immediate  defendants  in  the  documents  of  which  the  mspec- 
tion  has  been  asked,  or  upon  the  grounds  connected  with  the  posses- 
sion ;  and  under  such  circumstances,  I  think  there  is  no  principle  which 
exempts  documents  so  circumstanced  from  inspection.  With  regard 
to  the  character  of  the  papers,  the  objection  to  production  upon  the 
ground  that  they  relate  to  the  matters  in  dispute  in  the  cause,  and 
arose  out  of  communications  between  the  parties  themselves,  with  a 
view  to  their  defence  in  the  suit,  is  not  supported  either  upon  principle 
or  authority.  The  appeal  must,  therefore,  be  dismissed,  and  with 
costs. 
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Qlyn  v.  Caulfield.* 

August  5,  1851. 

Production — Privilege  —  Partnership  —  Parties. 

A  trading  company  baying  become  embarrassed,  appointed  three  of  its  members,  A^  B^ 
and  C^  to  act  as  a  committee  for  the  shareholders  m  winding  np  its  affairs,  and  thej  wero 
empowered  to  send  oat  agents  to  India  for  that  purpose ;  and  they  were  empowered  by 
the  directors  to  manage  and  azraoge  the  affairs  of  the  company.  They  appcnnted  D.  and 
E.  agents  to  go  to  India. 

The  plaintiffs  bronght  sereral  actions  on  certain  debentures  against  A^  B^  and  C.,  as  share- 
holders. A.,  B.,  and  C.  filed  a  bill  for  an  injunction,  and  to  have  tiie  debentores  delivered 
np.  The  present  plaintiffs  then  filed  a  bill  against  A,  B.,  and  C.  for  discovery.  A,  B.,  and 
C.,  in  their  answers,  admitted  the  possession  of  certain  documents,  consisting  of  communi- 
cations which  passed  between  them  and  the  directors,  the  secretary  of  the  company,  and 
the  agents  in  India,  and  which  were  alleged  to  be  confidential  communications  after  the 
matters  in  question  in  this  suit  had  arisen,  and  in  contemplation  of,  or  pending,  proceedings 
in  respect  of  varions  matters,  and  in  particular  of  the  claims  of  the  plaintiffs,  and  for  the 
purpose  of  communicating  to  the  persons  to  whom  they  were  addressed  the  proceedings 
adopted  in  respect  of  such  claims,  and  the  opinions  of  the  le|pU  advisers  consulted  by  the 
defendants,  or  for  the  purpose  of  being  submitted  to  such  leg^  advisers  and  the  shar^ 
holders ;  and  they  claimed  protection  from  production :  — 

Held,  first,  overruling  the  objection  that  the  defendants  had  the  possession  of  the  documents 
only  as  the  agents  of  the  directors  and  shareholders,  and  that  they  were  not  parties  to 
the  suit,  and  were  not  willing  that  the  documents  should  be  produced,  that  the  defendants 
sufficiently  represent  the  whole  of  the  partners  or  shareholders  for  all  Uie  purposes  of  the 
suit:— 

Secondly,  affirming  the  order  of  Eoiight  Bruce,  Y.  C,  for  production,  that  the  documents 
were  not  privileged,  with  the  exception  of  such  parts  thereof  as  contained  the  opinions  of 
the  legal  advisers,  it  being  no  ground  of  privilege  that  they  relate  to  the  matters  in  dispute, 
and  arose  out  of  communications  between  the  parties  themselves,  wiUi  a  view  to  their  de- 
fence in  the  suit 

This  was  an  appeal  from  an  order  of  Knight  Brace,  V.  C.     The 
facts  of  this  case  are  fully  stated  by  the  lord  chancellor  in  his  judg- 
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ment;  and  the  chief. .c^^pel^/cited  in  the  course  of  the  arguments  are 
also  referred  to  bjirig  logrdship. 


Roundell  rji^^f  and  Cotton^  in  support  of  the  appeal 

•  •     • 
Iiaiil^h^*^lwyn^  contra. 


.-•^»  • 


•  Lord  Chancellor.  This  is  an  appeal  against  an  order  of  Knight 
.  •  •^\bruce,  V.  C,  directing  the  defendants  to  produce  for  inspection  cer- 
*•%  •  tain  documents  and  papers  admitted  by  the  defendants,  in  their 
answer,  to  be  in  their  possession.  The  facts  of  this  case,  so  far  as 
they  are  material  for  the  purpose  of  the  present  appeal,  are  these : 
A  partnership  or  company  was  formed  by  a  considerable  number  of 
persons,  called  ''  The  Bengal  Indigo  Company."  The  defendants 
Elliott  and  Wilson  are  shareholders  in  that  company.  ,  The  defend- 
ant Bro'wnrigg  was  a  shareholder,  but  he  ceased  to  be  so.  The  part- 
nership or  company  became  embarrassed,  and  the  three  defendants 
were  appointed  a  committee  to  act  for  the  body  of  shareholders  in 
settling  the  claims  against  the  company,  and  to  cooperate  with  the  . 
directors  in  winding  up  its  affairs.  By  an  indenture  of  the  10th  of 
May,  1848,  the  same  defendants  were  empowered  to  send  out  agents 
to  India  for  accomplishing  the  purposes  above  mentioned.  By  a 
power  of  attorney,  in  August,  1848,  the  same  defendants  were  em- 
powered, by  the  directors  of  the  company,  to  manage  and  arrange  the 
affairs  of  the  company  in  London.  In  pursuance  of  the  indenture  of 
the  10th  of  May,  1848,  they  appointed  W.  B.  Elliott  and  H,  W. 
Crawford  to  proceed  to  India  as  agents. 

The  plaintiffs  have  commenced  three  actions  upon  certain  instru- 
ments, designated  debentures,  issued  by  the  company.  The  first 
action  was  against  the  defendants  Elliott  and  Brownrigg ;  the  second 
against  the  defendants  Wilson  and  Brownrigg ;  and  the  third  against 
the  defendants  Caulfield  and  Brownrigg.  These  actions  are  against 
the  several  defendants  as  shareholders  or  partners  in  the  company. 
The  defendants,  on  behalf  of  themselves  and  the  other  shareholders, 
filed  a  bill  in  this  cogrt  against  the  plaintiffs  for  discovery  and  relief, 
praying  an  injunction  against  proceedings  in  the  action  at  law, 
and  that  the  plaintiffs  might  be  decreed  to  deliver  up  the  debentures 
upon  which  the  actions  were  brought.  The  now  plaintiffs,  in  aid  of 
their  actions  and  of  their  defence  to  the  bill  so  filed  against  them, 
have  filed  the  present  bill  of  discovery,  to  which  the  defendants 
Elliott  and  Wilson  put  in  a  joint  answer,  and  the  defendant  Brown- 
rigg a  separate  answer ;  and  by  their  answers  they  allege  that  the 
debentures  were  deposited  with  Messrs.  Cockerell  &  Co.,  to  enable 
them  to  raise  money  for  the  purposes  of  the  company,  but  Messrs. 
Cockerell  &  Co,  deposited  the  debentures  with  the  plaintiffs  in  viola- 
tion of  their  duty,  as  security  for  advances  made  to  them  for  their 
own  purposes.  An  order  having  been  made  in  this  cause  by  Knight 
Bruce,  V.  C,  for  the  production  of  certain  documents  specified  in  the 
schedules  to  the  answers,  the  defendants  Elliott,  Wilson,  and  Brown- 
rigg have  appealed  against  such  order,  so  far  as  it  relates  to  docu- 
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menta  specified  in  the  second  and  third  schedules.  The  actual  pos- 
session  by  the  defendants  of  the  documents  required  to  be  produced 
is  admitted;  but  exemption  from  production  is.  claimed  for  these 
documents,  first,  for  certain  reasons  connected  with  the  possession 
thereof;  and,  secondly,  on  the  ground  of  privilege. 

With  respect  to  the  first  ground,  which  regards  the  possession,  the 
defendants  allege  that  they  hold  the  documents  enumerated  in  the 
second  schedule  as  the  agents  and  on  behalf  of  the  directors  and 
shareholders,  whose  property  the  documents  are ;  that  none  of  the 
directors  are  parties  to  the  suit ;  that  very  many  of  the  shareholders 
are  not  parties ;  and  that  the  directors  have  not  authorized,  and  the 
shareholders,  or  many  of  them,  not  parties  to  the  suit,  object  to  the 
production  of  the  documents;  and  they  allege  that  they  hold  the 
documents  mentioned  in  the  third  schedule  as  the  agents  and  on 
behalf  of  the  shareholders  who  were  parties  to  the  deed  of  the  10th 
of  May,  1848,  many  of  whom  are  not  parties  to  the  suit ;  and  that 
some  of  those  parties  decline  to  authorize  the  production  of  these 
documents.  With  r^ard  to  the  objection  to  the  production  upon 
i]ie  ground  of  parties  being  interested  in  the  documents  who  are  not 
parties  to  the  suit,  I  am  of  opinion  that  the  defendants  sufficiently 
represent  the  whole  of  the  parsers  or  shareholders  for  all  the  purposes 
of  the  litigation ;  and,  apart  from  the  question  of  privilege,  these 
documents  ought  to  be  produced  by  the  defendants.  The  opinion 
I  have  formed  will  not  be  found  at  variance  with  any  of  the  authori- 
ties which  have  been  cited,  when  those  cases  are  fully  considered. 
In  Walbum  v.  Inglehy^  1  My.  &  K.  61,  the  documents  were  not  in 
the  actual  possession  of  the  party,  but  were  in  the  possession  of  the 
solicitor  upon  whom  the  order  was  made,  that  solicitor  being  deemed 
to  be  the  common  agent  of  the  party  to  the  suit,  and  other  parties 
not  before  the  court,  and  who  opposed  the  production.  The  order 
was  professed  to  be  made  upon  the  principle  that  the  court  has  a 
right  to  give  the  plaintiff  whatever  access  the  defendant  himself 
would  be  entitled  to.  And  this  decision  was  affirmed  by  the  lord 
chancellor.  It  is  true,  that,  in  Mwrray  v.  Waltery  Cr.  &  Ph.  114, 
Lord  Cottenham  observed,  that  there  must  be  some  peculiarity  in 
the  case  of  Walbum  v.  Ingleby^  which  does  not  appear  in  the  report, 
and  refused  to  order  the  defendant  to  produce  the  documents  in  the 
possession  of  the  treasurer  of  a  partnership,  who  was  the  agent  of 
the  defendant  and  the  other  partners  in  such  partnership.  He  de- 
cided that  the  practice  was  not  to  order  a  defendant  to  produce 
documents  held  by  an  agent  for  the  defendant  and  others ;  and  he 
observed,  ^as  the  apparent  ground  of  that  decision,)  "  When  docu- 
ments are  in  the  possession  of  A.,  B.,  and  C,  you  cannot  order  that 
A.  shall  produce  them,  and  that  for  the  best  possible  reason,  namely, 
that  he  could  not  produce  them."  In  Reid  v.  Langloisy  1  Mac.  &  G. 
627;  s.  c.  14  Jur.  467,  one  partner  was  protects  from  producing 
documents  belonging  to  the  partnership,  though  in  his  own  actucd 
possession.  But  in  that  case  the  other  partner,  not  before  the  court, 
was  deemed  to  have  had  a  distinct  interest.  The  suit  related  to  a 
ship,  which  the  defendant  alleged  to  belong  to  himself  alone,  whereas 
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ally  relied  on  in  such  cases.  But  the  relative  position  of  Mr.  Billing  and 
Mr.  Blackmore  appears  to  me  of  itself  to  constitute  such  a  special 
circumstance  as  to  make  it  right  to  tax  the  bill  notwithstanding  pay- 
ment. I  cannot  consider  that  the  petitioner  was,  under  the  circum- 
stances of  this  case,  acting  under  the  advice  or  protection  of  an  inde- 
pendent solicitor,  or  that  Mr.  Billing  has  a  right  to  be  protected 
against  the  taxation  of  a  paid  bill  under  the  circumstances  of 
this  case. 


Morison  v.  Moat.^ 

August  5,  6,  and  20,  1851. 

Injunction —  Secret  of  compounding'  Medicines. 

▲  party  was  restrained  from  using  the  secret  of  compounding  a  medicine  not  protected  br 
patent,  it  appearing  that  the  secret  was  imparted  to  him,  to  his  knowledge,  in  breach  of 
faith  or  contract. 

In  June,  1823,  Morison,  the  sole  inventor  and  proprietor- of  a  medicine  not  protected  bj 
patent,  upon  the  occasion  of  entering  into  partnership  with  Moat,  as  manufacturers  and 
Tenders  of  the  medicine,  for  the  parposee  of  the  partnership,  communicated  to  the  latter 
the  secret  of  compounding  the  medicine.  By  the  partnership  deed  either  partner  was  em* 
powered  to  introduce  another  partner,  by  deed,  to  be  attested  by  the  others  and,  by  mutual 
Donds  of  even  date,  Morison  bound  himself  not  to  communicate  the  secret  of  compounding 
the  medicine  to  any  person  exoept  a  partner  so  introdaced ;  whilst  Moat  bonnd  himself 
not  to  communicate  such  secret  to  any  person  whomsoever.  Morison  afterwards  intro- 
duced his  sons,  the  plaintiffs,  into  the  pannership ;  and  Moat,  shortly  before  his  death,  in 
breach  of  his  bond,  communicated  the  secret  to  the  defendant,  his  son :  and  then,  by  deed, 
duly  attested  by  Morison,  appointed  the  defendant  his  successor  in  the  partnership.  Shortly 
after  the  death  of  Moat,  the  defendant  joined  Morison  and  the  plaintifts,  who  were  ignorant 
that  he  had  obtained  a  knowledge  of  the  secret,  in  executing  a  partnership  deed,  contain- 
ing a  clause  declaring  the  defendant  a  sleeping  partner,  and  another  clause,  by  which  the 
partners  covenanted  not  to  divulge  the  secret  of  compounding  the  medicines  to  any  person 
whomsoever.  The  defendant  also  afterwards  executed  deeds  reciting  that  the  sole  property 
in  the  secret  was  in  Morison.  Morison  afterwards  died,  having  by  will  bequeathed  his  prop- 
erty in  the  secret  to  the  plaintiffs.  After  the  determination  of  the  partnership,  the  defend* 
ant  made  use  of  his  knowledge  of  the  secret  communicated  to  him  oy  his  father,  in  manu- 
facturing medicine,  which  he  sold  as  the  medicine  originally  manufactured  by  Morison. 
Upon  the  application  of  the  plaintiffs,  the  court  granted  an  injunction  restraining  the  de- 
fendant from  selling,  under  the  title  or  designation  of  *'  Morison's  Medicine,**  any  medicine 
manufactured  by  the  defendant;  and  also  from  compounding  any  medicines  according 
to  the  secret  mentioned  in  the  plaintiff's  bill,  and  from  in  any  way  making  use  of  such 
•ccret 

The  facts,  arguments,  and  authorities  cited  in  this  case  are  fully  de- 
tailed in  his  honor's  judgment. 

Bethell  and  Shapter  appeared  for  the  plaintifi's ;  and 

The  Solicitor  General  and  Metcalfe  for  the  defendant 

Sir  George  Turner,  V.  C.  This  was  a  motion  for  an  injunction 
to  restrain  the  defendant,  William  Crofton  Moat,  from  making,  com- 
pounding, or  selling  any  medicine  as  "  Morison's  Universal  Medi- 
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cine,"  or  as  ^  Morison's  Vegetable  Universal  Medicine,"  or  from  in 
any  manner  using  the  name  of  Morison  in  the  manufacture  or  sale  of 
any  medicine ;  and  from  using  the  secret  of  compounding  the  said 
medicines,  or  any  part  thereof;  and  from  communicating  to  any  per- 
son or  persons  whomsoever  the  knowledge  of  the  "  ingredients  whereof 
the  said  medicines  are  compounded,  or  the  secret,  or  any  part  of  the 
secret,  of  compounding  the  said  medicines." 

The  facts  of  the  case,  so  far  as  they  are  undisputed,  are  these : 
James  Morison  was  the  inventor  and  sole  proprietor  of  the  medicine 
or  medicines  in  question.  By  an  indenture  bearing  date  the  23d 
of  June,  1830,  and  made  between  James  Morison  of  the  one  part, 
and  Thomas  Moat  of  the  other  part,  recitinff  that  James  Morison  was 
the  inventor  and  sole  proprietor  of  the  medicine  called  or  known  by 
the  name  of  "  Morison's  Vegetable  Universal  Medicine,"  the  secret 
of  making  which  he,  Mr.  Morison,  had  communicated  to  his  son 
John ;  and  then  recitiDg  <'  that  James  Morison,  in  consideration  of  the 
past  services  of  the  said  Thomas  Moat,  and  in  further  consideration 
that  the  said  Thomas  Moat  should  devote  his  whole  time  and  atten- 
tion to  the  conduct  and  promotion  of  the  manufacture  and  sale  of 
the  said  medicine  or  medicines,  had  agreed  to  take  the  said  Thomas 
Moat  into  partnership  with  him  in  the  manufacture  and  sale  of  such 
medicine  or  medicines  upon  the  terms  after  mentioned ; "  it  wus  wit- 
nessed that  Morison  and  Moat  were«to  be  the  partners  in  the  profes- 
sion and  business  of  manufacturers  and  venders  of  the  medicines  for 
the  term  of  twenty  years  and  three  quarters  of  a  year,  to  commence  and 
be  computed  from  the  24th  of  June  next  ensuing,  the  day  of  the  date  of 
the  indenture,  upon  the  terms  and  under  the  provisions  thereinafter  con- 
tained ;  and  the  style  of  the  firm  was  to  be  <^  Morison,  Moat,  6&  Co.,  Hy- 
geists."  The  profession  or  business  of  the  partnership  was  to  be  carried 
on  on  certain  terms,  in  certain  premises,  which  are  mentioned  in  the 
deed,  where  alone  (save  and  except  the  foreign  establishments)  the 
medicines  were  to  be  compounded,  and  whence  alone,  save  as  afore- 
said, the  said  medicines  so  made  and  compounded  might  be  issued  to 
any  part  of  the  world,  through  the  respective  agents  of  the  copart- 
nership ;  with  a  proviso  that  it  should  be  lawful  to  and  for  the  part- 
ners for  the  time  being  of  the  partnership  to  cause  the  establishment 
to  be  removed  to  and  carried  on  at  such  other  place  or  places  as  he  or 
they  should  or  might  from  time  to  time  judge  most  convenient  The 
deed  then  witnessed  that  the  premises  in  which  the  business  was  to 
be  carried  on  were  to  be  called  "  The  British  College  of  Health,"  and 
that  Morison  and  Moat  were  to  be  considered  to  be  entitled  to  the 
gains  and  profits  of  the  business,  and  liable  to  the  losses,  in  the  propor- 
tion of  two  thirds  to  Morison  and  one  third  to  Moat,  and  upon  no 
account  was  any  partner  to  draw  more  than  two  thirds  of  the 
share  of  the  annual  profits ;  and  that  if  Moat  should  die  before  the 
25th  of  March,  1851,  then  the  interest,  share,  or  proportion  of  Mr. 
Moat  of  and  in  the  copartnership  was  not  to  devolve,  as  by  law  it 
would,  upon  the  personal  representatives  of  Moat,  but  it  should  go 
and  belong  to  such  person,  not  being  a  female,  as  Thomas  Moat 
should  by  any  instrument  under  seal,  with  or  without  power  of  revo- 
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cation,  to  be  by  him  sealed  and  delivered,  and  to  be  attested  by  James 
Morison,  bis  appointee  or  appointees,  direct  or  appoint;  and  in  de- 
fault of  such  direction  or  appointment,  then  the  interest,  share,  or 
proportion  of  him.  Moat,  of  and  in  the  partnership,  should  devolve 
upon  James  Morison,  his  appointee  or  appointees,  executors,  admin- 
istrators, or  assigns. 

Then  the  deed  witnessed  that  Moat  was  to  devote  and  employ  his 
whole  time  and  attention  in  the  conduct  and  promotion  of  the  man- 
ufacture and  sale  of  the  medicine  or  medicines,  or  in  such  other  man- 
ner as  should  best  conduce  to  the  advantage  or  benefit  of  the  partner- 
ship. Morison  was  not  to  be  obliged  to  devote  any  more  time  or 
attention  to  the  manufacture  and  sale  of  the  medicine  or  medi- 
cines, or  otherwise,  in  and  about  the  premises,  than  he  should 
think  proper;  and  might,  if  he  should  think  proper,  introduce  into 
the  copartnership  any  person  or  persons  whomsoever,  such  person 
or  persons  not  being  a  female  or  females,  upon  the  same  terms 
and  conditions  as  Moat  was  thereby  subjected  to.  That  James 
Morison  should,  on  or  before  the  commencement  of  the  partner- 
ship, communicate  to  Thomas  Moat  a  full  and  true  knowledge  of 
the  mode  of  making  and  compounding  the  medicines,  and  should 
be  at  liberty  to  communicate  such  knowledge  to  such  person  or  per- 
sons as  he  was  thereby  empowered  to  introduce  into  the  partnership. 
That  Morison,  notwithstanding  any  thing  contained  to  the  contrary, 
should  be  at  liberty  to  form  an  establishment  in  any  part  of  the  world, 
except  the  United  Kingdom  of  Great  Britain,  Ireland,  and  America, 
for  the  manufacture  and  sale  of  the  medicines ;  and  that  all  the  med- 
icines which  he  might  ordef  or  receive  from  the  partnership  should  be 
charged  to  him  at  a  certain  price.  In  case  Thomas  Moat  should  live 
to  the  expiration  of  the  partnership,  a  new  partnership  for  a  further 
term  of  years  was  to  be  agreed  upon  between  the  parties  before  the 
expiration  of  the  partnership,  on  terms  similar  to  those  in  the  in- 
denture contained ;  but  if  Morison  or  Moat  should  happen  to  die 
before  the  expiration  of  the  partnership,  then  an  account  in  writing 
should  be  made  and  taken,  under  the  signature  of  the  partners 
for  the  time  being,  of  the  state  of  the  partnership,  and  a  balance 
struck  between  the  partners  and  the  representatives  of  the  party  so 
•dying,  for  the  purpose  of  ascertaining  what  then  might  be  due  Kom 
the  partnership  to  the  estate  of  Morison,  or  to  the  estate  of  Moat,  as 
the  case  might  be. 

Then  there  was  a  proviso,  that  in  case  Morison  should,  under  the 
power  therein  contained,  introduce  a  partner  or  partners  into  the 
partnership  during  the  life  of  Thomas  Moat,  that  then  a  separate  ac- 
count should  be  had  and  taken  between  Morison  and  Moat,  for  the 
purpose  of  ascertaining  what  sum  should  be  then  due  from  the  part- 
nership to  Morison  and  Moat,  or  either  of  them.  Those,  I  think,  are 
the  substantial  terms  of  that  deed  of  the  23d  of  June,  1830.  On  the 
same  23d  of  June,  1830,  Thomas  Moat  gave  a  bond  to  James  Mori- 
son in  the  penal  sum  of  5000/.,  to  be  considered  as  liquidated  dam- 
ages, which  bond  recited  the  partnership  articles,  and  recited  that  the 
prosperity  of  the  partnership  would  depend  upon  the  ingredients,  and 
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the  mode  of  making  and  compounding  the  said  medicine  or  medi- 
cines, being  kept  secret ;  and  that  the  said  James  Morison,  who  was 
the  inventor  thereof,  had  communicated  the  secret  to  Thomas  Moat. 
Then  the  condition  of  the  bond  was,  <^  that  Moat  should  not,  at  any 
time  or  times  thereafter,  in  any  way  or  manner,  make  known,  divulge, 
or  communicate  the  said  secret  to  any  person  or  persons  whomsoever,'' 
And  on  the  same  day  Morison  gave  a  bond  to  Moat  in  the  same 
penal  sura,  which,  after  the  same .  recitals,  including  the  recital  as  to 
the  importance  of  keeping  the  secret,  was  conditioned  to  be  void  if 
Morison  should  not,  at  any  time  thereafter,  in  any  way  or  manner, 
make  known  or  divulge  the  said  secret  of  the  ingredients,  and  the 
mode  of  making  and  compounding  the  medicine  or  medicines,  to  any 
person  or  persons  whomsoever,  save  and  except  such  person  or  per- 
sons as  he  and  the  said  Moat  might  introduce  into  the  partnership 
under  the  powers  of  the  indenture  of  partnership,  or  any  of  them,  and 
except  such  person  or  persons  as  Morison  might  introduce  into  the 
foreign  partnership  which  he  was  thereby  authorized  to  establish. 
By  a  deed  poll,  dated  the  17th  of  July,  1830,  Thomas  Moat,  in  the 
exercise  of  the  power  given  to  him  by  the  partnership  articles,  ap- 
pointed, that  upon  his  death  his  share  of  the  partnership  should  go  to 
his  son  Horatia  Shepherd  Moat 

On  the  24th  of  June,  1834,  James  Morison,  under  the  power  given  to 
him  by  the  articles,  introduced  his  son,  the  plaintiff  Alexander  Morison, 
into  the  partnership,  as  a  partner  to  the  extent  of  one  twentieth  of 
his  two  thirds  ;  and  afterwards,  on  the  8th  of  July,  1835,  he  in  like 
manner  introduced  another  son,  the  plaintiff  John  Morison,  into  the 
partnership,  as  a  partner  to  the  same  extent.  The  business  was  car- 
ried on  by  the  partners  for  the  time  being,  down  to  the  death  of 
Thomas  Moat  Shortly  before  his  death,  and  on  the  29th  of  July, 
1835,  an  agreement  was  entered  into  between  James  Morison,  Thomas 
Moat,  Alexander  Morison,  and  John  Morison  of  the  first  part,  Horatio 
Shepherd  Moat  of  the  second  part,  and  Crofton  William  Moat  of  the 
third  part,  reciting  the  deed  of  appointment  of  Horatio  Shepherd 
Moat,  and  then  reciting  that  Thomas  Moat  was  desirous  of  making 
void  the  appointment,  and  to  appoint,  instead  of  Horatio  Shepherd 
Moat,  Crofton  William  Moat,  as  a  partner  in  the  concern,  Horatio 
Shepherd  Moat  consenting. 

Then  the  agreement  recited,  "  That  whereas  the  said  Thomas  Moat 
had  for  some  time  past  been  in  an  ill  state  of  health,  which  had  pre- 
vented him  from  attending  to  the  business  of  the  partnership^  and  it 
being  intended  that  the  above-named  Crofton  William  Moat  should, 
during  such  time  as  the  said  Thomas  Moat  continued  unwell,  trans- 
act the  business  of  the  partnership  for  Thomas  Moat,  so  far  as  he 
was  able  to  do,  not  being  a  partner,  and  for  which  service  Thomas 
Moat  was  to  pay  him  a  fixed  salary,"  —  then  the  articles  witnessed, 
that  Thomas  Moat  should  be  allowed  to  revoke  the  appointment  of 
the  17th  of  July,  1830,  in  favor  of  his  son  Crofton  William  Moat,  which 
the  said  James  Morison  would  attest  when  tendered  to  him,  upon  the 
first  being  cancelled,  and  that,  during  such  time  as  it  might  remain 
unexecuted,  the  appointment  in  favor  of   Hpratio  Shepherd  Moat 

2* 
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was  to  be  placed  in  the  hands  of  the  bankers  of  the  partnership. 
Then  the  articles  provided  that  Crofton  William  Moat  was  to  be 
allowed  to  come  into  the  office  as  his  father's  servant  for  such  time 
as  Thomas  Moat  was  unable  to  attend  thereto ;  that  a  fixed  salary 
was  to  be  paid  to  Crofton  William  Moat  by  Thomas  Moat  during 
such  time  as  Thomas  Moat  should  be  unable  to  attend.  That  agree- 
ment was  afterwards  followed  by  a  deed  of  the  8th  of  August,  1835, 
made  between  Thomas  Moat  of  the  first  part,  Horatio  Shepherd  Moat 
of  the  second  part,  James  Morison  and  Alexander  Morison  of  the 
third  part,  and  Crofton  William  Moat  of  the  fourth  part,  reciting  the 
partnership  articles,  the  appointment  of  Horatio  Shepherd  Moat,  and 
that  it  had  been  agreed,  by  and  between  all  the  parties  thereto,  that 
the  deed  poll  by  which  he  was  appointed  should  be  considered  to  be 
of  no  effect,  and  that  the  name  of  William  Crofton  Moat  should  be 
put  in  the  place  of  Horatio  Shepherd  Moat.  Then  the  deed  wit- 
nessed that  Thomas  Moat  revoked  that  appointment,  and  appointed 
Crofton  William  Moat  to  be  a  partner  in  the  concern  after  his  death. 
On  the  11th  of  August,  1835,  Thomas  Moat  died.  By  a  deed, 
dated  the  22d  of  January,  1836,  James  Morison  confirmed  the  admis- 
sion of  each  of  the  plaintiffs  as  a  partner  to  the  extent  of  the  twen- 
tieth part  of  his,  James  Morison's,  share,  and  appointed  that,  after  his 
decease,  they  should  be  partners  in  respect  of  the  remainder  of  his 
share.  By  another  deed,  dated  the  25th  of  February,  1837,  and  made 
'between  James  Morison,  Alexander  Morison,  and  John  Morison  of 
the  one  part,  and  Crofton  William  Moat  of  the  other  part,  reciting 
•the  partnership  articles,  and  reciting  that  the  profession  or  business  oi 
hygeists,  and  manufacturers  and  venders  of  Morison's  Universal  Medi- 
cine, had  been  carried  on  since  the  11th  of  August,  1835,  the  day  of 
the  death  of  Moat,  by  the  Morisons  and  Crofton  William  Moat,  as 
partners  in  the  profession  or  business,  and  then  reciting  a  great  vari- 
ety of  matters  that  are  not  material,  it  was  witnessed,  that  Morison 
and  the  plaintiffs  and  Moat  would  remain,  as  and  from  the  11th  of 
August,  1835,  until  the  25th  of  March,  1851,  if  Crofton  William  Moat 
should  so  long  live,  partners  in  the  profession  or  business  of  hygeists, 
and  manufacturers  and  venders  of  Morison's  Vegetable  Universal 
Medicines  in  Great  Britain  and  Ireland,  and  in  all  other  countries  and 

f)laces  whatsoever,  except  the  countries  of  France,  Italy,  and  Switzer- 
and,  and^  also  except  Africa,  but  under  and  subject  to  the  terms  and 
conditions  thereinafter  contained ;  namely,  the  style  of  the  firm  was 
to  be  "  Morison,'  Moat,  &  Co.,"  and  the  premises  in  which  the  busi- 
ness was  to  be  carried  on  were  to  be  called  "  The  British  College  of 
Health,"  and  the  medicine  was  to  be  called  "  Morison's  Universal 
Medicine,"  and  sold  under  that  name  only ;  and  the  copartners  were 
to  be  entitled  to  the  profits  of  the  concern  in  the  proportions  of  two 
thirds  to  the  plaintiffs  and  James  Morison,  and  one  third  to  Crofton 
"William  Moat  The  Morisons  were  to  have  the  management  of  the 
business,  and  there  are  several  clauses  in  the  deed  for  that  purpose, 
which  vest  the  whole  management  of  the  business  in  the  Morisons ; 
and  then  it  was  agreed,  "  that  from  and  immediately  after  the  execu- 
tion of  the  deed  of  partnership,  the  business,  and  all  acts  authorized 
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and  required  bv  the  indentare  to  be  done  and  executed,  should  be  re« 
spectively  conducted,  carried  on,  done,  and  executed  by  James  Mori** 
son  and  the  plaintiffs ;  and  that  Moat  should  be,  and  be  considered,  a 
sleeping  partner  in  the  partnership,  and  should  not  in  any  wise  inters 
fere  in  the  conduct  or  management  of  the  business  of  the  partnership, 
or  draw  or  accept  ,any  checks,  drafts,  or  bills  for  or  on  account  of  the 
partnership,  or  buy,  order,  or  contract  for  any  goods,  merchandise, 
articles,  or  things  whatever  for  or  on  behalf  of  the  partnership ;  but,' 
nevertheless,  Crofton  William  Moat  should  be  at  liberty,  once  in  every 
quarter  of  a  year,  to  inspect  at  a  seasonable  time  all  books,  documents, 
and  writings  relating  to  the  partnership,  and  to  make  extracts  from, 
and  to  take  copies  of,  the  same ;  and  that  he.  Moat,  should,  if  he 
thought  proper,  assist  in  taking  and  making  the  annual  account,  rest, 
and  valuation,  to  be  made  pursuant  to  the  provisions  thereinbefore 
contained,  and  should  sign  the  hooks  wherein  the  general  account,  or 
rest,  and  valuation,  and  appraisement  were  to  be  entered  every  year, 
as  thereinbefore  directed,  and  should  be  bound  and  concluded  by  the 
general  account." 

There  was  also  a  covenant  in  this  deed,  "  that  none  of  them,  James 
Morison,  Alexander  Morison,  John  Morison',  or  Crofton  William  Moat^ 
would  communicate  or  make  known  to  any  person  or  persons  whom- 
soever, not  being  a  partner  or  partners  in  the  partnership,  all  or  any 
.of  the-  prescriptions  for  the  making  and  compounding  of  the  medi- 
cines commonly  called  *  Morison's  Vegetable  Universal  Medicines ;  * 
and  that  each  and  every  of  them,  James  Morison,  Alexander  Morison, 
John  Morison,  and  Crofton  William  Moat,  who  should,  contrary  to 
such  stipulation,  communicate  or  make  known  to  any  person  or  per- 
sons, not  being  a  partner  or  partners  in  the  partnership,  the  prescrip- 
tions, or  any  of  them,  should  pay  to  the  fund  of  the  partnership,  as 
and  by  way  of  liquidated  damages,  for  the  sole  benefit  and  advantage 
of  the  others  or  the  other  of  them,  James  Morison,  Alexander  Morison, 
John  Morison,  and  Crofton  William  Moat,  the  sum  of  10,000/.  of 
lawful  money,"  and  so  on.  Then  it  was  provided  also,  "  that  with 
all  convenient  speed  after  the  25th  of  March,  1851,  or  immediately 
after  the  sooner  determination  of  the  partnership,  an  account  in  writ- 
ing should  be  stated  and  settled  between  James  Morison,  Alexander 
Morison,  and  John  Morison,  or  the  survivor  or  survivors  of  them,  or 
the  appointees,  executors,  or  administrators  of  James  Morison  and 
Crofton  William  Moat,  his  executors  or  administrators,  of  the  moneys 
and  effects' of  or  belonging  to  the  partnership,  and  also  of  all  the  debts 
and  liabilities  due  or  owing  from  or  by  the  partnership ;  and  upon  the 
furnishing  of  the  last-mentioned  account,  all  the  estate  and  effects  and 
debts  respectively  belonging,  due,  or  owing  to  the  partnership  should 
be  respectively  sold,  called  in,  and  converted  into  money,  and  such 
debts  and  liabilities  as  should  then  appear  to  be  due  from  the  partner- 
ship should  be  paid  off  and  discharged,  and  the  balance  of  the  moneys 
arising  from  the  sale,  calling  in,  and  conversion  into  money  of  the 
estate  and  effects  and  debts  owing  to  the  partnership  should,  after 
making  such  payments  as  aforesaid,  be  divided  between  the  parties 
respectively  entitled  thereto."    James  Morison  died  in  May,  1840. 
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By  his  will,  after  reciting  that  the  appointment  of  January,  1836, 
was,  as  to  his  share,  in  trust  for  him,  he  gave  and  bequeathed  ^  the 
recipe  and  prescriptions  for  preparing,  manufacturing,  and  compound- 
ing the  medicines  called  *  Morison's  Vegetable  Universal  Medicines,' 
of  which  he  was  the  proprietor  and  inventor,  unto  his  sons,  the  plain- 
tiffs, during  their  lives,  or  the  survivor  of  them  during  his  life."^  Then 
he  declared  that  the  plaintiffs  should  stand  possessed  of,  in  case  the 
partnership  between  him  and  Thomas  Moat  should  be  subsisting  at 
the  time  of  his  death,  and  prepare,  manufacture,  and  compound,  con- 
formably to  the  provisions  contained  in  the  indenture  whereby  the 
partnership  was  formed,  the  medicines  in  Great  Britain  and  Ireland, 
and  America,  respectively,  for  the  benefit  of  the  partnership,  but 
nevertheless  during  such  time  only  as  the  partnership  should  continue 
under  the  provisions  contained  in  the  same  indenture ;  and  should,  as 
to  Great  Britain,  Ireland,  and  America,  from  and  immediately  after 
the  determination  of  the  copartnership,  in  case  the  same  should  be 
subsisting  at  the  time  of  his  death,  or  from  and  immediately  after  his 
decease,  in  case  the  said  copartnership  should  not  be  subsisting,  and 
as  to  all  other  states  and  countries,  immediately  after  his  decease, 
compound  and  vend  medicines  at  suchiimes  as  they  should  think  fit; 
and  then,  after  the  death  of  the  survivor  of  the  sons,  at  the  expiration 
of  the  term  of  twenty-one  years,  the  parties  were  to  sell  and  dispose 
of  the  recipe  or  prescription,  either  by  public  auction  or  by  private 
contract,  and  to  pay  the  moneys  to  arise  from  the  sale  to  his  executors, 
as  part  of  the  residue  of  his  personal  estate  and  effects ;  and  he  di- 
rected that  Alexander  Morison  and  John  Morison  should,  immediately 
after  his  decease,  "  and  that  every  other  person  who  should  become 
entitled  to  the  possession  of  the  said  recipes  and  prescriptions,  under 
the  bequest  thereinbefore  contained,  should  forthwith,  on  his  con- 
tinuing to  prepare,  manufacture,  and  compound  the  said  medicines, 
enter  into,  execute,  and  deliver  to  the  said  executors,  or  the  survivors 
or  survivor  of  them,  or  the  executors,  administrators,  and  assigns  of 
the  survivor,  a  bond  in  the  penal  sum  of  10,000/.,  with  a  condition 
thereunder  written  for  making  the  same  void,  if  the  person  entering 
into,  executing,  and  delivering  such  bond'  should  not  at  any  time 
communicate  or  make  known,  either  directly  or  indirectly,  ^o  any 
person  or  persons  whomsoever,  except  the  purchaser  or  purchasers 
thereof  under  the  trusts  aforesaid,  the  recipes  and  prescriptions  for 
making  the  said  medicines,  or  any  of  them  ; "  and  then  by  bis  will  be 
authorized  the  parties  in  possession  of  the  prescriptions  to  form 
establishments  in  any  other  country,  at  any  time,  if  they  should  think 
fit  so  to  do.  I  do  not  think  there  is  any  thing  more  in  that  will  which 
it  is  material  to  take  notice  of.  He  settled  the  shares  of  the  daughters 
on  them.  I  believe  that  is  the  substance  of  the  provisions  of  his  will 
James  Morison  died  in  May,  1840 ;  and  on  the  1st  of  June,  1843, 
three  deeds  were  executed,  for  the  purpose  of  finally  settling  the  ac- 
counts of  the  partnership  of  James  Morison  and  Thomas  Moat,  and 
canying  out  some  arrangements  with  reference  to  some  outstanding 
debts  due  to  that  partnership.  Part  of  these  arrangements  was  to 
secure  an  annuity  to  the  widow  of  Thomas  Moat,  payable  out  of 
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the  profits  of  the  business,  and  oat  of  the  purchase  moneys  of  the 
recipes  or  prescriptions  for  the  medicines,  in  case  the  same  should  be 
sold.  The  defendant  was  a  party  to  each  of  these  deeds,  and  each 
of  them  recited  the  will  of  James  Morison,  and  the  dispositions 
thereby  made  of  the  recipes  and  prescriptions.  Another  deed  was 
afterwards  executed,  which  does  not  appear  to  be  material  to  the 
present  investigation. 

On  the  2dth  of  Afarch,  1851,  the  partnership  expired,  and  there- 
upon  the  stock  of  drugs,  manufactuied  medicine,  labeb  for  boxes, 
and  government  stamps  was  divided  between  parties,  according  to 
their  respective  shares,  and  the  stock  of  printed  biUs  and  advertise* 
ments,  and  other  printed  papers,  was  taken  by  the  plaintiffs,  they  pay- 
ing the  defendant  one  third  of  the  cost  price  thereof.  It  appears  that 
four  engraved  plates  or  blocks  had  for  many  years  been  appropriated, 
by  the  commissioners  of  stamps  and  taxes,  for  printing  the  govern- 
ment stamps  wrapped  round  the  medicines,  and  that  the  defendant, 
at  the  termination  of  the  partnership,  did  not  claim  the  right  to  use 
these  plates ;  but  that  in  March,  1851,  he  applied  to  the  commis- 
sioners for  the  grant  of  a  plate  with  the  words,  "  Morison's  Universal 
Medicine,  by  C.  W.  Moat;"  and  that,  this  application  not  having 
been  granted,  he,  in  April,  1851,  applied  to  the  commissioners  to  re- 
fuse the  plaintiffs  the  use  of  the  original  plates ;  and  that,  this  appli- 
cation having  also  failed,  he,  in  May,  1851,  claimed  from  the  plaintifis 
the  share  of  those  plates;  and  that,  failing  in  this  also,  he,  in  June, 
1851,  filed^a  bill  against  the  plaintiflb  to  have  the  partnership  wound 
up,  and  the  plates  divided,  and  for  an  injunction  to  restrain  the  plain- 
ialSs  from  having  the  use  of  them.  On  the  5th  of  June,  1851,  he 
moved  before  me  for  the  injunction,  but  I  refused  the  motion. 

On  the  17th  of  July,  the  present  bill  was  filed.  In  addition  to  the 
several  matters  above  detailed,  it  states  and  charges  ^  that  the  secret 
of  making  and  compounding  the  medicine  or  medicines  called  ^  Mori- 
son's  Vegetable  Universal  Medicine,'  was  never  communicated  to  the 
defendant  by  James  Morison,  deceased,  or  by  any  other  person  than 
Thomas  Moat,  deceased ;  and  that  James  Morison  was  induced  to 
concur  in  the  deed  of  the  8th  of  August,  1835,  on  the  faith,  and 
on  the  assurance  by  Thomas  Moat,  who  was  then  on  his  death 
bed,  that  the  secret  of  making  and  compounding  the  medicine  or 
medicines  had  not  been  communicated,  and  would  not  be  communi- 
cated, by  Thomas  Moat  to  the  defendant,  or  to  any  person  whom- 
soever; and  that  he,  Thomas  Moat,  bad  not  committed  the  secret  to 
writing.  That  it  was  on  the  faith  and  understanding  on  the  part  of 
the  plainti£b  that  the  defendant  did  not  know  the  secret  of  making 
and  compounding  the  medicine  or  medicines  called  ^  Morison's  Vege- 
table Universal  Medicine,'  that  the  plaintiffs  and  the  said  James 
Morison  entered  into  and  executed  the  indenture  of  the  25th  of 
February,  1837,  and  that  the  plaintiffs  entered  into  and  executed  the 
indenture  of  the  31st  of  July,  1848.  That  the  plaintiffs  did  not  permit 
the  defendant  to  be  present  at  the  compounding  of  the  medicines 
during  the  partnership,  and  he  never  did  acquire,  by  attending  to  the 
copartnership  business,  a  knowledge  of  the  secret  of  compounding 
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the  medicines ;  though,  by  inspecting  the  books  of  the  partnership/be 
might  acquire  a  knowledge  of  some  of  the  ingredients  used  in  com- 
pounding the  pills.  That  the  plaintiffs,  and  the  survivor  of  them,  arc 
alone  entitled,  during  their  lives,  and  the  life  of  the  survivor  of  them, 
to  use  the  secret  recipes  and  prescriptions,  and  to  compound  and  vend 
the  medicines  called  'Morison's  Vegetable  Universal  Medicines.' 
That  ever  since  the  dissolution  of  the  partnership  with  the  defendant, 
on  the  25th  of  March,  1851,  the  plaintiffs  hav6  used  the  secret  and 
recipes  or  prescriptions  for  making  and  compounding  the  medicine  or 
medicines  called  <  Morison's  Vegetable  Universal  Medicines,'  and  have 
compounded  and  vended  the  same  medicines;  and  the  plaintiffs' 
business  is  very  large  and  extensive,  and  they  have  derived  great 
profits  therefrom.  That  they  have  recently  discovered,  and  the  fact 
is,  that  the  defendant  makes  and  sells  pills  by  the  name  and  descrip- 
tion of  <  Morison's  Universal  Medicines,'  and  uses  labels  on  the  pill 
boxes  containing  the  pills,  and  thereby  describes  them  as  '  Morison's 
Universal  Medicines,  by  C.  W.  Moat.'  That  such  pills  are  made 
from  or  according  to  the  recipes  or  prescriptions  discovered  by  James 
Morison,  and  that  the  vending  them  as  <  Morison's  Universal  Medi- 
cines '  is  a  fraud  on  the  plaintifls.  That  the  plaintiffs  have  recently 
discovered,  and  the  fact  is,  that  the  defendant's  father,  Thomas  Moat, 
in  his  lifetime,  and  at  or  about  the  time  of  executing  the  indenture 
of  the  8th  of  August,  1835,  communicated  the  secret  of  making  and 
compounding  the  medicines  called  *  Morison's  Vegetable  Universal 
Medicines,'  and  delivered  to  him,  the  defendant,  the  original  written 
recipes  and  prescriptions  for  compounding  the  medicines,  which  James 
Morison  delivered  to  Thomas  Moat  at  the  time  of  executing  the  in- 
denture of  the  23d  of  June,  1830,  as  aforesaid;  and  that  Thomas 
Moat  made  the  communication  and  delivered  the  recipes,  and  that 
the  defendant  received  the  communication  and  recipes,  in  breach  of 
good  faith,  and  of  their  aforesaid  assurances  to  James  Morison,  and  in 
breach  of  the  stipulations  and  conditions  of  the  aforesaid  several  in- 
dentures and  bonds  made  in  the  lifetime  of  Thomas  Moat ;  and  that, 
at  the  time  of  such  communication  and  delivery,  he,  the  defendant, 
was  well  acquainted  with  the  stipulations  and  conditions." 

Then  it  charges,  ^'  that  the  detendant  was,  at  the  time  of  the  date 
of  the  deed,  in  possession  of  the  secret  unlawfully,  and,  as  regards 
the  plaintiffs,  clandestinely,  and  without  the  same  being  known  to  or 
suspected  by  the  plaintiffs,  or  either  of  them,  and  in  contravention  of 
the  aforesaid  contracts  of  Thomas  Moat  with  the  plaintiffs  and  James 
Morison,  and  which  contracts  the  defendant  is  bound  to  observe." 
And  then  it  charges,  "  that  by  the  deed  of  the  25th  of  February,  1837, 
it  is  provided  that  all  proper  books  of  account  concerning  the  •part-  * 
nership  shall  be  kept,  ana  that  the  defendant  should  have  access 
thereto ;  and  that,  inasmuch  as  he  might  by  that  means  become  ac- 
quainted with  the  ingredients  and  quantities  of  ingredients  used  in 
compounding  the  medicines,  it  was  provided  by  the  deed  that  he 
should  not  disclose  the  secret  of  making  and  compounding  the  medi- 
cines." Then  it  charges  the  dissolution  of  the  partnership,  and  that 
the  labels  and  stamps  were  not  delivered  to  the  defendant  by  way  of 
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acknowledgment  of  his  title  to  use  the  secret.  Then  it  charges 
varioas  matters  relating  to  labels  used  by  the  defendant  in  the  sale  of 
the  medicines  manufactured  by  him,  in  which  the  medicine  is  described 
as  "  Morison's  Universal  Mecficine,  by  C.  W.  Moat,"  and  other  mat- 
ters relating  to  a  sign  board,  on  which  the  description  is,  ^  Of  the  late 
firm  of  Morison,  Moat,  &  Co.,  British  College  of  Health  ;  Mr.  Moat, 
depot  Morison's  Universal  Medicines ; "  and  also  matters  relating  to 
a  card  which  the  defendant  circulated,  on  which  is  inscribed,  ^  Mori- 
son's Vegetable  Pills,  prepared  by  Mr.  Moat,  partner  of  the  late  Afr. 
Morison,  the  hygeist"  And  then  the  bill  prays  for  an  account,  and  I 
think  for  an  injunction,  which  I  have  alreaoy  mentioned.  The  allega* 
tions  of  the  bili  are  fully  verified  by  the  affidavit  of  the  plaintiff  John 
Morison.  The  defendant,  by  his  affidavit  in  answer,  states,  first,  that 
there  is  no  patent  for  the  medidnes ;  he  says,  ^  that  no  patent  or  other 
exclusive  right  or  privilege  ever  was  granted  to  James  Morison,  or  to 
any  other  person  or  persons,  for  the  making  or  manufacturing  or  sell- 
ing the  medicine  or  medicines  called  <  Morison's  Vegetable  Universal 
Medicine.' "  And  then  he  says,  ^  that  Moat,  as  the  active  partner, 
attended  to  and  superintended  the  making  and  manufacturing  and 
compounding  the  medicine  or  medicines  called  <  Morison's  Vegetable 
Universal  Pms.' "  Then  he  states  the  articles  of  agreement  of  the 
29th  of  July,  1835,  and  he  says,  ^  that,  pursuant  to  those  articles  of 
agreement,  he  attended  at  the  office  of  the  partnership  and  conducted 
the  affairs  thereof  in  the  place  of  his  father,  Thomas  Moat,  and  in  the 
performance  of  those  duties  he  gained  a  knowledge  of  the  ingredients 
used  in  making  and  compounding  the  medicine  or  medicines,  and  of 
compounding,  preparing,  and  mixing  the  drugs  for  the  same."  And 
he  further  says,  "  that  when  he  did,  as  hereinafter  mentioned,  become 
possessed  of  the  recipe  or  prescription  in  writing  for  making  and 
compounding  such  medicine  or  medicines,  the  said  written  recipe  or 
prescription  agreed  with  the  facts  respecting  the  making  and  com- 
pounding the  medicine  or  medicines  of  which  I  had  so  previously 
acquired  knowledge  as  aforesaid." 

Then  be  says,  ^  On  the  death  of  his  father,  Thomas  Moat,  which 
took  place  on  the  11th  of  August,  1835,  he  became  an  active  partner 
in  the  partnership  in  the  place  of  his  father,  and  he  was  so  treated 
and  acknowledged  by  James  Morison,  and  by  the  plaintifis ;  and  upon 
so  becoming  a  member  of,  and  active  partner  in,  the  partnership,  be  did 
for  about  a  period  of  two  months,  in  common  with  his  partners,  or  some 
of  them,  superintend  the  business  of  the  partnership,  and  during  that 
time  he  saw  the  mode  and  manner  of  making  and  compounding  the 
medicine  or  medicines  called  <  Morison's  Vegetable  Universal  Medi- 
cine,' and  the  ingredients  thereof,  and  the  proportions  in  which  such 
ingredients  were  used,  and  he  thereby  acquired  a  complete  practical 
knowledge  of  the  ingredients  of  the  medicine  or  meaicines,  and  of 
the  mode  of  compounding  and  mixing  the  same,  and  he  became 
fully  capable  himself  of  making  and  compounding  the  said  medicine 
or  medicines."  Then,  referring  to  the  deed  of  1837,  he  says,  as  to 
the  covenant  against  disclosing  the  secret,  that  that  clause  was 
inserted  in  the  deed,  ^  not  because  I  bod  been  a  sleepittg  partner  in  the 
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copartnership  from  the  time  of  the  death  of  my  father,  which  was 
not  in  fact  the  case,  but  because  differences  had  arisen  between 
Messrs.  Morison  and  myself,  and  with  a  view  to  the  amicable  settle- 
ment of  such  differences.  And  I  further  say  that  the  recipe  for  making 
and  compounding  the  medicine  or  medicines  called  *  Morison's  Vege- 
table Universal  Medicine,'  in  the  handwriting  of  James  Morison, 
was  communicated  to  me  by  my  father  immediately  before  his  death, 
and  in  contemplation  of  my  succeeding  him  as  a  member  and  active 
partner  of  the  partnership ;  and  I  deny  that  James  Morison  was  in- 
duced to  concur  in  the  deed  of  the  8th  of  August,  1835,  on  the  faith 
and  on  the  assurance  by  Thomas  Moat  that  the  secret  of  making 
and  compounding  the  medicine  or  medicines  had  not  been,  and  would 
not  be,  communicated  by  Thomas  Moat  to  me ;  and  I  deny  that  it 
was  on  the  faith  and  understanding  on  the  part  of  the  plaintiffs,  or 
either  of  them,  that  I  did  not  know  the  secret  of  making  and  com- 
pounding the  medicine  or  medicines  called  *  Morison's  Vegetable  Uni- 
versal Medicine,'  that  James  Morison,  deceased,  or  the  plaintiffs,  or 
any  or  one  of  them,  entered  into  and  executed  the  indenture  of  the  25th 
of  February,  1837,  and  that  the  plaintiffs,  or  either  of  them,  executed 
the  indenture  of  the  31st  of  July,  18i48,  in  the  affidavit  of  John  Mori- 
son mentioned ;  for  I  say  that  James  Morison,  deceased,  and  the 
Elaintiffs,  did  know,  shortly  after  the  death  of  my  father,  and  long 
efore  the  execution  of  the  indenture  of  the  25th  of  February,  1837, 
that  I  was  in  possession  of  the  secret,  or  recipe,  or  prescription  ;  and 
shortly  after  my  father's  death,  and  on  several  occasions  previous  to 
the  25th  of  February,  1837, 1  had  conversations  with  James  Morison, 
and  I  also  had,  before  the  25th  of  February,  1837,  conversations 
with  the  plaintiffs,  relative  to  the  prescription  and  to  the  preparing 
and  manufacturing  the  medicine  or  medicines ;  and  that  at  the  times 
of  each  of  such  several  conversations  James  Morison  well  knew,  and 
the  plaintiffs,  as  I  believe,  also  well  knew,  that  I  had  in  my  possession 
the  written  recipe  or  prescription  as  aforesaid." 

Then  he  claims  the  right  to  manufacture  and  vend  the  medicines 
for  his  own  benefit  Then  he  says,  "  that  the  sale  of  the  medicines  has 
been  very  extensive,  and  that  great  profits  have  been  derived  there- 
from, namely,  through  the  same  having  been  constantly  and  promi- 
nently brought  before  the  attention  of  the  public  by  a  very  extensive 
system  of  advertising  the  medicines  in  an  uninterrupted  course  from 
the  commencement  of  the  partnership  of  Morison,  Moat,  &  Co.,  in 
the  year  1830,  down  to  the  expiration  of  the  said  partnership,  of 
which  I  was  a  member,  on  the  25th  of  March  last ;  and  that  such 
system  of  advertising  has,  during  the  whole  of  such  period,  been  con- 
tinued at  an  expense  to  the  said  several  partnerships  of  several  thou- 
sand pounds  yearly  ;  and  I  verily  believe  that  such  expense  of  adver- 
tising was  not  lessened,  or  not  materially  or  intentionally  lessened,  in 
the  last  year  of  the  partnership  between  the  plaintiffs  and  myself;  and 
I  say  that  the  said  medicines  having  been  so  kept  prominently 
before  the  attention  of  the  public  by  the  said  several  partnerships  out 
of  their  gains  and  profits,  and  at  a  very  great  expen'se  in  advertising 
the  same  as  aforesaid,  the  said  plaintififs  now  claim  the  whole  benefit 
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resulting  from  such  expenditure  of  partnership  funds  for  their  own 
individual  benefit;  and  I  deny  that  the  plaintiffs  have  recently  dis- 
covered that  I  make  and  sell  pills  by  the  name  and  description  of 
*Mori8on's  Universal  Medicines,'  for  I  say  that  I  have  made  and 

Eublicly  sold  such  pills  since  the  month  of  April  last,  and  have  pub- 
cly  advertised  the  sale  thereof  by  me ;  and  1  have  every  reason  to 
believe,  and  do  believe,  that  the  plaintiffs  have  well  known  that  I  so 
made  and  sold  the  medicines  from  the  period  last  aforesaid."  Then 
he  says,  "  The  medicines  so  made  by  me  are  made  according  to  the 
prescription  of  James  Morisori ; "  and  be  denies  "  that  the  vending 
of  such  medicines  as  ^Morison's  Vegetable  Universal  Medicines'  is  a 
fraud  on  the  plaintiffs."  Then  he  denies  that,  "  at  the  date  of  the 
deed  of  the  26th  of  February,  1837,  I  was  in  possession  of  the 
prescription  or  secret  unlawfully,  as  regarded  the  plaintiffs,  or  either 
oi  them ;"  and  he  says,  ^  that  the  plaintiffs,  at  the  date  of  that  deed, 
perfectly  well  knew  that  he  was  in  possession  of  such  prescription  or 
secret,  and  that  such  possession  was  not  in  contravention  of  any  con- 
tract of  Thomas  Moat  with  James  Morison  and  the  plaintiffs,  or  any 
of  them,  which  he  was  bound  to  observe."  Then  he  says,  "  that  the 
provision  contained  in  the  deed  of  1837,"  about  not  disclosing  the 
secret,  "  was  entered  into  upon  terms  of  perfect  equality,  and  for  the 
same  reason,  by  all  the  parties  to  the  last>-mentioned  deed ; "  and  he 
further  says,  ^  that  in  none  of  the  partnership  or  other  deeds  relating 
to  the  partnership  firms  of  Morison,  Moat,  &  Co.,  or  any  of  those 
firms,  is  contained  any  clause,  contract,  provision,  or  stipulation 
restraining  the  partners  of  the  firms,  or  any  of  them,  from  making, 
manufacturing,  or  vending  the  medicines  called  *  Morison's  Vegeta- 
ble Universal  Medicines,'  after  the  expiration  of  the  partnership 
term."  Then  he  says,  referring  to  the  division  of  the  labels,  and  so 
on,  at  the  termination  of  the  partnership,  **  that  at  the  time  of  the 
division  the  plaintiffs  well  knew  that  I  was  in  possession  of  the 
aforesaid  secret  or  prescription,  and  that  such  division  was  made 
without  any  stipulation  or  condition  whatsoever,  and  without  any 
reason  being  assigned  for  the  same  in  regard  to  any  of  the  parties 
sharing  in  such  division."  Then  he  says,  <Hhat  at  the  meeting 
which  took  place,  Mr.  Arthur  Walker,  the  solicitor  of  the  plaintiffs, 
asked  Mr.  Dobinson,  who  was  then  present,  whether  I  intended  to 
make  and  sell  the  medicines;  and  Mr.  Arthur  Walker,  on  being 
informed  by  Mr.  Dobinson  that  I  did  intend  to  make  and  sell  the 
medicines,  replied  that  the  plaintifib  would  file  a  bill  in  this  court 
against  me  to  restrain  me  firom  so  doing."  Then  he  says,  "  that  he 
did  not,  at  the  meeting  on  the  25th  of  March  last,  claim  to  have  the 
right  to  use  the  plates  or  blocks,  or  to  have  any  value  placed  thereon, 
as  part  of  the  effects  of  the  partnership,  only  because  the  subject  of 
the  plates  or  blocks  was  not  then  mentioned,  and  because  they  had 
wholly  escaped  my  recollection."  Then  he  refers  to  the  correspond- 
ence which  took  place  after  the  dissolution  of  the  partnership,  and 
he  says  that  although  he  does  claim  a  right  to  manufacture  and  sell 
the  medicines,  and  to  make  and  manufacture  the  same  according  to 
the  jnnescriptions  of  the  partnership,  of  which  he  was  a  member,  he 
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by  no  means  claims,  nor  has  he  ever  claimed,  nor  does  he  wish  to 
have  it  thought  or  understood,  "  nor  have  I  ever  wished  to  have  it 
thought  or  understood  by  the  public,  or  by  any  person  or  persons 
whomsoever,  that  I  either  do  vend,  or  claim  any  right  to  vend,  the 
same  medicines,  or  any  of  them,  as  having  been  made  or  manufac- 
tured by  the  plaintiffs,  or  either  of  them,  or  by  any  person  other  than 
myself;  and  that  in  all  my  advertisements  and  placards  respecting 
the  medicines  I  have  been  careful  to  show,  and  have  shown,  in  a 
plain,  intelligible,  and  unmistakable  manner,  that  the  medicines  sold 
by  me  are  made  and  manufactured  by  myself,  and  by  no  other  per- 
son or  persons  whomsoever,  although  I  do  at  the  same  time  represent, 
as  the  fact  is,  that  the  medicines  are  the  same  medicines  as  are  well 
and  popularly  known  under  the  name  and  title  of  <  Morison's  Vegeta- 
ble Universal  Medicines.' " 

Then  he  says,  <'  that  since  the  6th  of  June  last,  there  has  been  no 
negotiation  for  a  compromise  of  the  differences  and  difficulties 
between  the  plaintiffs  and  himself  concerning  the  matters  aforesaid, 
which  have  proceeded  between  his  solicitors  and  the  i^olicitors  of  the 
plaintiffs,  except  between  the  1st  of  July  and  the  9th  of  July." 
Then  he  goes  into  the  matter  relating  to  his  card  and  sign  board, 
and  so  on.  There  are  affidavits  in  reply  on  the  part  of  the  plaintiffs ; 
and  John  Morison,  by  his  affidavit,  says  he  <<  denies  the  statement 
contained  in  the  affidavit  of  the  defendant,  that  upon  the  death  of 
his  father,  Thomes  Moat,  which  took  place  on  the  11th  of  August, 
1835,  he  became  an  active  partner  in  the  partnership  in  the  place  of 
his  father,  and  was  so  treated  and  acknowledged  by  me,  deponent, 
and  by  James  Morison,  and  by  the  plaintiff  Alexander  Morison ;  and 
that,  upon  the  defendant  so  becoming  a  member  of  the  partnership, 
he  ever  became  an  active  partner  therein,  or  did,  for  a  period  of 
about  two  months,  in  common  with  his  partners,  or  some  of  them, 
superintend  the  business  of  the  partnership  ;  or  during  that  time  that 
he  ever  saw  the  mode  and  manner  of  making  and  compounding  the 
medicines  and  the  ingredients  thereof,  and  the  proportions  in  which 
such  ingredients  were  used,  and  thereby  acquired  a  complete  or  any 
practical  knowledge  of  the  ingredients  of  the  medicines,  and  of  the 
mode  of  compounding  and  mixing  the  same,  and  became  fully  capa- 
ble himself  of  making  and  compounding  the  medicines ;  for  that  I 
have  examined  the  cash  book  of  the  firm  for  the  period  of  one  month 
immediately  preceding  the  decease  of  Thomas  Moat,  and  for  six 
months  immediately  thereafter,  and  there  is  no  entry  whatever,  in 
either  of  the  books,  in  the  handwriting  of  the  defendant,  all  the 
entries  being  in  the  handwriting  of  James  Morison,  myself,  or  Alex- 
ander Morison,  or  the  clerk  or  accountant  then  employed  by  the  firm." 
Then  he  says,  "  that  the  cash  book  and  letter  book  are  the  only  books 
in  which  entries  are  made  bv  the  partners  themselves,  the  entries  in 
the  leger  or  other  books  of  the  firm  being  made  by  the  clerk  or  ac- 
countant for  the  time  being  of  the  firm." 

Then  he  says,  "  From  my  own  knowledge  of  the  books,  I  believe 
the  defendant  never,  at  any  time  whatever,  made  or  caused  to  be 
made  any  entry  or  entries  in  the  books,  or  any  of  them."    Then  he 
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says,  <'  With  reference  to  the  statement  contained  in  the  affidavit  of 
the  defendant,  that  the  recipe  for  making  and  compounding  the  med« 
icine,  in  the  handwriting  of  James  Morisen,  was  commmiicated  to 
the  defendant  by  his  father  immediately  before  his  death,  and  in  con- 
templation of  the  defendant  succeeding  him  as  a  member  and  active 
partner  of  the  partnership,  I  say  that  my  late  father,  James  Morison, 
has  frequently  told  me,  that  Thomas  Moat,  who  was  a  person  of  bieh 
honor  and  integrity,  on  his  death  bed  declared  to  my  father  that  he 
had  not  divulged  the  secret  to  any  person,  and  would  not  do  so ;  and 
I  verily  believe  the  statement  so  as  aforesaid  made  bv  the  defendant 
to  be  untrue ;  and  I  deny  that  I,  or  James  Morison  aeceased,  or  the 
plaintiff  Alexander  Morison,  did  know,  shortly  after  the  death  of  the 
defendant's  father,  and  long  before  the  execution  of  the  deed  of  Feb- 
ruary, 1837,  that  the  defendant  was  in  the  possession  of  the  secret 
recipe  or  prescription."  Then  he  says,  "  To  the  best  of  my  knowledge, 
recollection,  and  belief,  I  deny  that,  shortly  after  the  death  of  the  de- 
fendant's father,  and  on  several  or  any  occasions  previous  to  the  2dth 
of  February,  1837,  the  defendant  had  conversations  with  James  Mori- 
son, or  with  me,  or  the  plaintiff  Alexander  Morison,  except  when  the 
defendant  so  required  to  know  the  ingredients,  and  to  be  present  at 
the  compounding  and  mixing  the  medicine  as  aforesaid ; ''  [that  refers 
to  some  application  which  he  made  to  them  relative  to  the  prescrip- 
tion, and  the  preparing  and  manufacturing  the  said  medicine  or  mea- 
icines  ;|  "  for  I  say  that  the  said  James  Morison  had  a  strong  per- 
sonal dislike  to  the  said  defendant,  and  would  not  meet  or  converse 
with  him,"  either  on  business  or  otherwise."  •Then  he  says,  ^  that 
neither  I,  nor  my  said  partner  Alexander  Morison,  were  on  terms  of 
intimacy  with  the  said  defendant,  and  never  discussed  matters  of 
business  with  him,  except  as  to  money  transactions,  the  said  defend- 
ant never  having  been  in  any  way  treated  or  considered  as  an  active 
?artner."  Then  there  are  also  several  affidavits  of  the  workmen,  which 
do  not  go  through,  because  I  think  it  is  sufficient  to  say,  that,  in  my. 
judgment,  they  conclusively  prove  that  the  defendant  did  not  acquire 
the  knowledge  of  the  secret  by  the  superintendence  of,  or  participation 
in,  the  business  of  the  partnership."  Now,  the  plaintiffs'  case  is 
rested  in  argument  on  the  ground  that  the  defendant  had  obtained 
this  secret  by  breach  of  faith  or  of  contract  on  the  part  of  Thomas 
Moat  The  subsidiary  ground  brought  forward  by  the  bill,  of  the 
defendant  selling  his  medicine  under  the  original  name  and  descrip- 
tion, was  relied  on  rather  in  support  of  the  case  of  breach  of  faith 
and  of  contract  than  as  a  separate  and  distinct  ground  for  the  inter- 
ference of  the  court  On  that  part  of  the  case  it  is  sufficient,  there- 
fore, to  observe  that  there  might  be  difficulty  in  maintaining  it;  at  all 
events,  until  the  plaintiffs  should  have  established  their  right  at  law. 
The  true  question  is,  whether,  under  the  circumstances  of  this  case, 
the  court  ought  to  interfere  by  injunction  on  the  ground  of  breach  of 
faith  or  of  contract.  That  the  court  has  exercised  jurisdiction  in 
cases  of  this  nature  does  not,  I  think,  admit  of  any  question.  Dif- 
ferent grounds  have,  indeed,  been  assigned  for  the  exercise  of  that 
jurisdiction.     In  some  cases  it  has  been  referred  to  property,  in  others 
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to  contract,  and  in  others,  again,  it  has  been  treated  as  founded  upon 
trust  or. confidence ;  meaning,  as  I  conceive,  that  the  court  fastens  the 
obligation  on  the  conscience  of  the  party,  and  enforces  it  against  him 
in  the  same  manner  as  it  enforces,  against  a  party  to  whom  a  benefit 
is  given,  the  obligation  of  performing  a  promise  on  the  faith  of  which 
the  benefit  has  been  conferred.  But  upon  whatever  ground  the  juris- 
diction is  founded,  the  authorities  leave  no  doubt  as  to  the  exercise  of 
it.  The  case  of  Green  v.  Folghaniby  1  Sim.  &  S.  398,  which  was 
cited  for  the  plaintiffs,  and  where  the  court  decreed  an  account  against 
a  party  to  whom  a  secret  of  this  nature  had  been  intrusted,  might 
perhaps  be  accounted  for  upon  the  ground  that  the  defendant  in  the 
case  had  expressly  admitted  himself  to  be  a  trustee  of  the  secret 
But  there  are  other  cases  in  which  the  court  has  interfered  without 
any  such  admission.  In  Williams  v.  Williams^  3  Mer.  159,  Lord  El- 
lon, dealing  with  a  case  in  which  a  father  had  divulged  a  secret  like 
the  present  to  a  son,  and  had  delivered  to  him  a  Btock  of  med- 
icines upon  the  faith  of  a  future  partnership  being  formed  between 
them  when  the  son  should  come  of  age,  puts  the  case,  as  to  con- 
fidence, in  these  terms  :  '*  If,  on  a  treatv  with  the  son  while  an  in- 
fant, for  his  becoming  a  partner  when  of  age,  the  plaintiff  had,  in  the 
confidence  of  a  trust  reposed  in  him,  communicated  to  him  this 
secret,  and  at  the  same  time  given  him  the  possession  of  the  articles 
mentioned  in  the  bill ;  and,  instead  of  acting  according  to  his  trust, 
the  son  had  taken  to  himself  the  exclusive  dominion  ovear  these  arti- 
cles, and  begun  to  vend  them  without  permission,  it  must  be  said  that 
he  had  no  right  in  ail^  case  so  to  act,  and  that  he  was  bound  either 
to  abide  by  or  to  waive  the  agreement.  If,  then,  he  bad  intended  to 
abide  by  the  agreement,  the  injunction  was  so  far  right"  That  was 
an  injunction  that  had  been  granted  by  the  vice  chancellor.  ^  And  if  to 
waive  it^  he  was  bound  to  return  the  articles ;  and  so  far  the  injunction 
was  also  right  in  that  case.  Upon  the  plaintiff's  affidavit,  therefore,  the 
injunction  was  properly  granted  as  to  this  part  of  the  case.  But  so  far 
as  the  injunction  goes  to  restrain  the  defendant  from  communicating 
the  secret,  upon  general  principles  I  do  not  think  that  the  court  ought 
to  struggle  to  protect  this  sort  of  secrets  in  medicine.  The  court  is 
bound,  indeed,  to  protect  them,  in  cases  of  patents,  to  the  fuU  extent  of 
what  was  intended  by  the  grant  of  the  patent,  because  the  patentee  is 
a  purchaser  from  the  public,  and  bound  to  communicate  his  secret  to 
the  public  at  the  expiration  of  the  patent  Then,  whether  the  principle 
can  be  extended  to  such  a  case  as  this  —  whether  a  contracting  party 
is  entitled  to  the  protection  of  the  court,  in  the  exercise  of  its  juris- 
diction to  decree  the  specific  performance  of  agreements,  by  restrain- 
ing a  party  to  the  contract  from  divulging  the  secret  he  has  promised 
to  keep  —  that  is  a  question  which  would  require  very  great  con- 
sideration. But  the  present  case  is  not  one  which  calls  for  the  deter- 
mination of  it  If  the  defendant  has  already  disclosed  the  secret,  the 
injunction  can  be  of  no  use ;  if  he  only  threatens  to  disclose,  it  then 
becomes  necessary  to  look  at  his  affidavit ;  and  by  that  he  insists  that 
what  he  has  to  disclose  is  no  secret  at  all."  In  that  case,  the  son 
said  be  had  a  right  otherwise  than  from  the  father,  and  that  it  came 
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to  him  from  his  mother.  ^  Then,"  continued  his  lordship,  ^  how  is 
the  court  to  try  this  question  ?  "  Here  Lord  Eldon,  I  think,  distinctly 
lays  down  the  doctrine — it  does  not  carry  that  case  farther— it 
does  not  go  very  far  —  that  articles  delivered  over  upon  the  faith  and 
in  the  confidence  of  a  future  arrangement  cannot  be  used  for  a  pur- 
pose different  from  that  for  which  they  were  delivered  over.  The 
cases,  however,  do  not  stop  here.  In  YovaU  v.  Winyard^  1  Jac.  &  W. 
395,  Lord  Eldon,  upon  the  express  ground  of  breach  of  trust  and 
confidence,  granted  an  injunction  to  restrain  the  defendant,  who  had 
been  the  plaintiff's  assistant  in  his  business,  from  using  or  commu- 
nicating recipes  which  he  had  surreptitiously  copied  whilst  in  the 
plaintiff's  service.  There,  there  was  a  motion,  ^^  upon  certificate  of 
the  bill  filed,  and  affidavit,  to  restrain  the  defendant  from  making  use 
of,  or  communicating,  certain  recipes  for  veterinary  medicines,  and 
from  printing  and  publishing  certain  papers  of  directions  for  the  mode 
of  administering  them,  and  ot  managing  the  animals  while  taking 
them." 

The  motion  was  put  upon  the  ground  of  its  bein^  "  a  breach  of 
confidence  towards  an  employer,  in  the  manner  of  acquiring  the 
knowledge."  Sir  Charles  Wetherell  contended,  ^  that  though  the  court 
might  not  protect  a  secret  from  disclosure  by  one  to  whom  the  pro- 
prietor had  himself  communicated  it,  yet  it  would  when  the  person 
sought  to  be  restrained  had  clandestinely  possessed  himself  of  it." 
"  In  those  cases,"  (referring  to  Newberry  v.  James^  2  Mer.  447,  and 
WiMiams  v.  WvUtams^)  his  lordship  says,  ^*  in  those  cases  the  knowledge 
was  communicated  for  a  particular  purpose,  and  it  was  attempted  to 
prevent  the  party  from  using  it  for  any  other ;  but  here  the  first  dis- 
covery was  obtained  by  a  breach  of  duty,  and  in  violation  of  a  posi- 
tive agreement" 

The  lord  chancellor  '<  granted  the  injunction  on  the  ground  of  there 
having  been  a  breach  of  trust  and  confidence ;  but  confined  it  so  as 
not  to  prevent  the  defendant  from  administering  the  medicine  to  any 
animals  then  under  a  course,  it  being  stated  in  the  papers  of  directions 
that  a  sudden  discontinuance  would  be  prejudicial."  The  question 
again  came  before  Lord  Eldon  in  Mr.  Abemethy's  case,  (Abemetky  v. 
Hutchinson^  3  L.  J.,  Ch.,  209,)  iii  which  Mr.  Abernethy  had  filed  a  bill 
to  restrain  the  pubUcation  of  the  lectures  delivered  by  him  at  Sf .  Bar- 
tholomew's Hospital,  and  I  well  remember  that  upon  the  first  argu- 
ment he  refused  to  grant  the  injunction  on  the  ground  of  copyright, 
Mr.  Abernethy  not  being  able  to  swear  that  the  whole  lecture  was 
written ;  but  that  afterwards,  on  a  second  argument,  he  granted  it  on 
the  ground  of  breach  of  confidence. 

We  have  also  Lord  Eldon's  opinion  referred  to  by  Lord  Cottenham 
in  Prince  Albert  v.  Strange,  as  contained  in  a  note,  with  which  he  had 
been  furnished  by  Mr.  Cooper,  of  the  case  of  WyaU  v.  Wilsony  before 
Lord  Eldon,  in  the  vear  1820,  in  which  Lord  Eldon  is  reported  to 
have  said,  '^  If  one  of  the  late  king's  physicians  had  kept  a  diary  of 
what  he  heard  and  saw,  this  court  would  not,  in  the  king's  lifetime, 
have  permitted  him  to  print  and  publish  it."  And  in  the  case  of 
Prince  Albert  v.  Strange,  Lord  Cottenham  very  decidedly  expresses 

3* 
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his  own  opinion  upon  the  subject.  What  he  says,  after  going  into 
the  right  of  Prince  Albert  to  the  etchings,  —  the  mode  in  which  it 
came  before  Lord  Cottenham  being  upon  motion  to  dissolve  an  in- 
junction which  had  been  granted  to  restrain  the  publication  of  the 
catalogue  of  the  etchings  which  had  been  prepared,  —  is  this:  His 
lordship,  after  dealing  with  the  question  as  a  subject  of  property,  says, 
^'But  this  case  by  no  means  depends  solely  upon  the  question  of 
property ;  for  a  breach  of  trust,  confidence,  or  contract  would,  of  itself, 
entitle  the  plaintiff  to  an  injunction," 

The  plaintiff's  affidavits  state  the  private  character  of  the  work  or 
composition,  and  negative  any  license  or  authority  for  publication, — 
the  gifts  of  some  of  the  etchings  to  private  friends  certainly  not  im- 
pWing  any  such  license  or  authority, — and  state  distinctly  the  belief 
of  the  plaintiff,  that  the  catalogue,  and  the  descriptive  and  other 
remarks  therein  contained,  could  not  have  been  compiled  or  made 
except  by  means  of  the  possession  of  the  several  impressions  of  the 
said  etchings  surreptitiously  and  improperly  obtained.  To  this  case 
no  answer  is  made,  the  defendant  saying  only  that  he  did  not  at  the 
time  believe  that  the  etchings  had  been  improperly  obtained,  but  not 
suggesting  any  mode  by  which  they  opuld  have  been  properly  obtained, 
so  as  to  entitle  the  possessor  to  use  them  for  publication.  If,  then, 
these  compositions  were  kept  private,  except  as  to  some  given  to  pri- 
vate friends,  and  some  sent  to  Mr.  Brown  for  the  purpose  of  having 
certain  impressions  taken,  the  possession  of  the  defendant,  or  of  his 
intended  partner  Judge,  must  have  originated  in  a  breach  of  trusty 
confidence,  or  contmct,  in  Brown,  or  some  person  in  his  employ,  tak- 
ing more  impressions  than  were  ordered,  and  retaining  the  extra  num- 
ber, or  in  some  person  to  whom  copies  were  given,  which  is  not  to  be 
;  supposed,  but  which,  if  the  origin  of  the  possession  of  the  defendant 
or  Judge,  would  be  equally  a  breach  of  trust,  confidence,  or  contract. 
The  Ihiice  of  Queensberry  v.  Shebbeare^  2  Eden,  329.  And  upon  the 
evidence  on  behalf  of  the  plaintiff,  and  in  the  absence  of  any  expla- 
nation on  the  part  of  the  defendant,  I  am  bound  to  assume  that  the 
possession  of  the  etchings  by  the  defendant  or  Judge  has  its  founda- 
tion in  a  breach  of  trusty  confidence,  or  contract,  as  Lord  Eldon  did 
in  the  case  of  Mr.  Abernethy's  lectures ;  and  upon  this  ground,  also, 
.1  think  the  plaintifPs  title  to  the  injunction  sought  to  be  discharged 
fully  established.  The  observations  of  Vice  Chancellor  Wigram  in 
Tippitig'  V.  ClarkCy  2  Hare,  393,  are  applicable  to  this  part  of  the  case. 
He  says,  <<  Every  clerk  employed  in  a  merchant's  counting-house  is 
under  an  implied  contract  that  he  will  not  make  public  that  which  he 
learns  in  the  execution  of  his  duty  as  clerk.  Ii  the  defendant  has 
obtained  copies  of  books,  it  would  very  probably  be  by  means  of  some 
.  clerk  or  agent  of  the  plaintiff;  and  if^  he  availed  himself  surrepti- 
tiously of  the  information,  which  he  could  not  have  had  except  from 
a  person  guilty  of  a  breach  of  contract  in  communicating  it,  I  think 
he  could  not  be  permitted  to  avail  himself  of  that  breach  of  contract." 
He  approves,  therefore,  of  what  fell  from  Vice  Chancellor  Wigram  in 
Tipping  V.  Clarke. 

Vice  Chancellor  Knight  Bruce  appears  also  to  have  concuired  in 
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opinion  with  Lord  Cottenham  in  Prince  Albert  v.  Strange.  There  isi 
therefore  the  concurrent  opinion  of  Lords  Eldon  and  Cottenham  and 
of  Vice  Chancellors  Knight  Bruce  and  Sir  James  Wigram  upon  the 
question.  By  those  authoritiesi  in  which  I  most  fuUy  concur,  and 
which  appear  to  me  to  agree  in  principle  with  many  other  oases  to  be 
found  in  the  books,  I  must  hold  myself  to  be  bound.  It  was  much 
pressed  in  argument  on  the  part  of  the  defendant,  that  the  effect  of 
granting  an  injunction  in  such  a  case  as  the  present  would  be  to  give 
the  plaintiffs  a  better  ri£[ht  than  that  of  a  patentee ;  and  the  case  of 
Canham  v.  Jones^  2  V.  &  B.  218,  was  cited  on  the  defendant's  behalf. 
But  what  we  have  to  deal  with  here  is,  not  the  right  of  the  plaintifis 
against  the  world,  but  their  right  against  the  defendant  It  may  well 
be  that  the  plaintiSs  have  no  title  against  the  world  in  general,  and 
may  yet  have  a  good  title  against  this  defendant ;  and  the  case  of 
Cankam  v.  Jones  does  not  appear  to  me  to  touch  the  question.  In 
that  case  the  allegation  was,  not  that  the  defendant  was  compound- 
ing the  simp  according  to  the  recipe,  but  that  he  did  not  know  the 
recipe,  and  was  compounding  and  selling  a  spurious  preparation, 
falsely  describing  it  under  the  title  by  which  the  true  preparation  was 
known,  and  thereby  damaging  the  character  of  that  preparation.  The 
case,  therefore,  did  not  depend  on  any  breach  of  confiaence,  for  there 
was  no  confidence  reposed,  but  depended  wholly  upon  a  supposed 
right  of  property  in  the  medicine ;  and  it  is  clear,  from  the  judgment 
in  that  case,  that  the  distinction  between  the  case  and  a  case  like  the 
present  had  not  escaped  Sir  Thomeis  Plumer's  attention,  for  he  says, 
at  page  231,  ^  This  bill  proceeds  upon  an  erroneous  notion  of  exclu- 
sive property  now  subsisting  in  this  medicine,  which  Swainson,  hav- 
ing purchased,  had  a  right  to  dispose  of  by  his  will,  and,  as  it  is  con- 
tended, to  give  the  plaintiff  the  exclusive  right  of  sale  of.  If  this 
claim  of  monopoly  can  be  maintained  without  any  limitation  of  time, 
it  is  a  much  better  right  than  that  of  a  patentee ;  but  the  violation  of 
right  with  which  the  defendant  is  charged  does  not  fall  within  the 
cases  in  which  the  court  has  restrained  a  fraudulent  attempt  by  one 
man  to  invade  another's  propertv  ^  fo  appropriate  the  benefit  of  a 
valuable  interest,  in  the  nature  of  good  will,  consisting  in  the  charac- 
ter of  his  trade  or  production,  established  by  individual  merit ;  the 
other  representing  himself  to  be  the  same  person,  and  his  trade  or 
production  the  same." 

Then  he  says,  ^'  This  is  not  that  sort  of  case.  The  observation  is 
correct,  that  the  bill,  stating  the  defendant's  medicine  to  be  spurious, 
asserts  it  not  to  be  the  same  as  the  plaintiiPs.  The  defendant  does 
not  hold  himself  out  as  the  representative  of  Swainson,  setting  up  a 
right  in  that  character  to  the  medicine  purchased  by  him,  but  merely 
represents  that  he  sells,  not  the  plaintiff's  medicine,  but  one  of  as 
good  a  quality.  He  is  perfectiy  at  liberty  to  do  so.  If  any  exclusive 
right  in  this  medicine  ever  existed,  it  has  long  expired.  The  founda- 
tion of  this  bill,  therefore,  the  exclusive  right  asserted  by  the  plaintiff, 
faiUng,  all  the  consequential  relief  falls  with  it,  and  the  demurrer  must 
be  allowed."  Such  being  the  state  of  the  authorities  upon  this  sub- 
ject, I  have  now  to  consider  whether  the  circumstances  of  this  case 
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bring  it  within  the  range  of  those  authorities,  and  whether  the  court 
ought  not  to  interfere  by  injunction,  for  which  purpose  it  is  necessary 
to  examine  the  case  as  it  has  stood  at  several  different  periods.  It 
does  not  appear  to  be  disputed  tbat  James  Morison  was  the  inventor, 
and  down  to  the  23d  of  June,  1830,  the  sole  depositary  of  the  secret 
in  question.  Upon  the  23d  of  June,  1830,  the  partnership  deed  be- 
tween him  and  Thomas  Moat,  and  the  two  bonds  to  which  I  have 
referred,  were  executed ;  and  the  first  question  to  be  considered  is, 
What  was  the  effect  of  those  instruments  ?  It  was  contended,  on  the 
part  of  the  defendant,  that  the  effect  of  them  was  to  constitute  the 
secret  an  asset  of  the  partnership;  but  looking  at  the  deed  alone, 
apart  from  the  bonds,  I  am  much  disposed  to  think  it  could  not  have 
that  effect ;  and  taking  the  deed,  as  I  think  it  must  be  taken,  in  con- 
nection with  the  bonds,  I  think  it  clear  that  it  could  not  so  operate. 
The  question,  I  apprehend,  is  one  of  intention,  like  the  question, 
whether  there  is  a  partnership  in  mines,  or  only  in  the  minerals  which 
are  raised  and  manufactured  by  the  parties  working  the  mines ;  and 
this  deed,  I  think,  contains  indications  that  the  secret  was  not  in- 
tended to  belong  to  the  partnership ;  for  although  it  contemplated  the 
introduction  of  new  purposes,  and  expressly  provides  for  the  commu- 
nication of  the  secret  by  James  Morison  to  Thomas  Moat,  it  leaves 
it  at  the  option  of  James  Morison  whether  he  will  communicate  the 
secret  to  persons  introduced  either  by  himself  or  by  Moat  Accord- 
ingly, the  word  "  he,"  in  the  clause  referred  to,  may  apply  to  one  or 
the  other,  (a  point  which  is  not  material ; )  and  it  is  difficult  to  con- 
ceive that  a  secret,  which  one  partner  had  a  discretion  to  withhold 
from  others,  could  be  intended  to  be  a  partnership  asset. 

Again :  the  clause  as  to  accounts  seems  to  look  to  matters  which 
would  properly,  and  without  difficulty,  be  the  subject  of  account,  and 
not  to  such  an  asset  as  this  secret  would  be.  An  account  was  to  be 
taken  upon  a  new  partner  coming  in.  Is  it  conceivable,  that,  if  this 
secret  had  been  contemplated  as  an  asset  of  the  partnership,  there 
would  have  been  no  provision  as  to  what  should  then  be  done  re- 
specting it  ?  —  no  provision  for  valuing  it,  either  then,  or  at  the  ter- 
mination of  the  partnership  ?  But,  however  this  question  might  have 
stood  upon  the  deed  alone,  the  bonds  seem  to  me  to  conclude  it ;  for 
by  Moat's  bond  he  is  not  to  communicate  the  secret  to  any  person 
whomsoever ;  and  by  Morison's  bond  he  is  not  to  communicate  it, 
except  to  persons  whom  he  or  Moat  may  introduce  into  the  partner- 
ship, or  for  the  purposes  of  the  foreign  trade.  How,  then,  could  it  be 
in  the  contemplation  of  the  partners  that  it  should  be  an  asset  of  the 
partnership,  in  which  case  it  would  be  liable  to  be  sold  when  the 
partnership  determined  ?  The  true  effect  of  these  instruments  appears 
to  me  to  be  this  :  that  Morison  reserved  to  himself  the  secret  against 
all  the  world  exc6pt  Thomas  Moat.  Morison  had  power  to  introduce 
partners  into  the  concern ;  Moat  had  the  like  power,  with  the  concur- 
rence of  Morison,  but  not  otherwise.  It  was  entirely  at  the  option 
of  Morison  whether  he  would  communicate  the  secret  to  any  partner, 
introduced  either  by  himself  or  by  Moat.  Moat  was  absolutely  bound 
not  to  reveal  the  secret  to  any  person  whomsoever.    At  this  stage  of 
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ibe  case,  therefore,  there  was,  according  to  the  authorities  to  which  I 
have  referred,  a  perfect  right  on  the  part  of  Morison,  against  Moat,  to 
restrain  him  from  divulging  the  secret  It  is  to  be  seen  whether  what 
has  since  passed  has  destroyed  that  right ;  and  if  not,  whether  the 
plaintiffs  are  entitled  to  enforce  it  against  the  defendant  The  next 
stage  in  the  case  which  we  have  to  consider  is  the  transaction  of 
1635. 

At  that  time,  both  the  plaintiffs  had  become  partners  in  the  con« 
cern,  and  the  secret  was  communicated  to  them.  Moat,  who  had 
been  the  acting  partner,  had  fallen  into  bad  health ;  and  an  agreement 
was  entered  into  bv  all  parties,  that  the  defendant,  the  son  of  Moat, 
should  come  into  the  office  as  bis  father's  servant ;  and  by  deed  dated 
the  8th  of  August,  1835,  and  attested  by  Morison,  the  defendant  was 
appointed  to  be  a  partner  in  the  business  after  the  death  of  bis  fathefi 
which  occurred  on  the  11th  of  August  in  that  year.  But  it  is  not 
pretended  that  Morison  ever  communicated  the  secret  to  the  defend- 
ant, and  the  case  does  not  appear  to  me  to  be  at  all  altered  by  any 
thing  which  appears  upon  these  instruments  of  1835 ;  for,  if  I  am 
right  in  the  conclusion  at  which  I  have  b^ore  arrived,  the  fact  of  the 
defendant  becoming  a  partner  in  the  concern  gave  him  no  right  to 
the  knowledge  of  the  secret,  and  certainly  he  could  derive  no  such 
right  from  the  agreement  that  he  should  come  into  the  office  as  his 
father's  servant  The  language  of  the  agreement,  so  far  as  it  has  any 
bearing  upon  the  question,  leads,  I  think,  to  the  opposite  conclusion ; 
for  it  is  that  he  is  to  transact  the  business  as  far  as  he  is  able  so  to  do, 
not  being  a  partner.  These  instruments,  however,  although  nothing 
material  appears  on  the  face  of  them,  have  an  important  bearing  on 
the  case,  for  the  defendant  says  that,  under  the  provisions  of  the  agree- 
ment, he  attended  the  office  and  gained  a  knowledge  of  the  ingredients 
used  in  the  medicines ;  and  that  afterwards,  having  become  a  partner 
on  the  death  of  his  father,  he  for  two  months  superintended  the 
business  in  common  with  his  copartners,  and  during  that  time  saw 
the  mode  and  manner  of  compounding  the  medicines  and  the  in- 
gredients therec^,  and  the  proportions  in  which  such  ine^redients  were 
used,  and  acquired  a  complete  practical  knowledge  of  the  mode  of 
compounding  and  mixing  them ;  and  it  is  insisted,  on  his  part,  that 
he  has  the  right  to  use  that  knowledge.  Undoubtedly,  if  the  facts 
thus  stated  by  the  defendant  be  proved — if  the  defendant,  after  he 
became  a  partner  in  the  concern,  openly  took  part  in  compounding 
the  medicines,  and  used  the  secret  for  the  purpose — if,  with  the 
knowledge  and  concurrence  of  his  partners,  he  was  permitted  to  ac- 
quire, and  did  acquire,  a  full  knowledge  of  the  mode  of  compounding 
these  medicines,  and  of  the  secret  process  in  the  manufacture  of 
them,  it  would  be  difficult  for  any  of  those  partners  afterwards  to  re- 
strain him  from  using  any  knowledge  so  acquired,  or  any  secret  so 
disclosed.  They  would,  I  think,  in  such  a  state  of  circumstances,  be 
considered  to  have  waived  any  right  to  preserve  the  secret  for  their 
separate  benefit 

But  how  does  the  evidence  stand  upon  these  facts?    Both  the- 
plaintiifs  have  denied  on  oath  the  statement  of  the  defendant,  as  to 
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his  having  superintended  the  business  and  acquired  a  knowledge  of 
the  process  ;  and  it  is  in  evidence,  that,  in  the  course  of  manufacture 
ing  these  medicines,  some  ingredients  are  introduced  at  a  late  stage 
of  the  process ;  that  these  ingredients  have  always  been  kept  in  a 
closet  in  a  room  set  apart  for  mixing  the  medicines ;  that  the  key  of 
this  room  was  always  kept  by  James  Morison  or  the  plaintiffs ;  that 
it  was  by  them,  or  one  of  them,  the  later  ingredients  were  always  in- 
troduced, and  that  the  defendant  never  took  part  in  compounding  the 
medicines.  These  facts  are  sworn  to  by  several  workmen,  and  there 
is  no  attempt  on  the  part  of  the  defendant  to  dispute  them,  beyond 
the  general  allegations  which  I  have  stated  from  his  affidavit  In- 
dependently of  the  conclusion  to  be  drawn  from  the  acts  of  the  de- 
fendant, to  which  I  shall  presently  advert,  there  is  a  collateral  fact 
which  confirms  the  statement  of  the  workmen ;  for  it  appears  that, 
immediately  after  the  death  of  Thomas  Moat,  a  door  which  led  from 
the  house  in  which  he  resided,  and  in  which  the  defendant  continued 
to  reside  after  his  death,  to  the  mixing-room,  was  locked  up. 

And  in  this  state  of  the  evidence  I  am  bound,  I  think,  to  conclude, 
that  if  the  defendant  did,  in  fact,  after  he  became  a  partner  in  the  con- 
cern, acquire  by  practice  the  knowledge  of  the  mode  of  mixing  these 
medicines,  (but  which  I  do  not  believe  he  did,)  he  acquired  that  knowl* 
edge  surreptitiously,  and  without  the  sanction  of  his  partners.  The  case, 
then,  in  this  stage  stands  thus :  The  defendant  admits  that  the  secret 
was  communicated  to  him  by  Thomas  Moat  His  allegation,  that  he 
acquired  a  knowledge  of  it  by  acting  as  partner  in  the  concern,  is  dis- 
proved ;  and  it  is  shown  that,  if  he  did  so,  he  did  so  surreptitiously. 
The  question  then  is,  whether  there  was  an  equity  against  him  ;  and 
I  am  of  opinion  that  there  was.  It  was  already  a  breach  of  faith  and 
of  contract  on  the  part  of  Thomas  Moat  to  communicate  the  secret 
The  defendant  derives  it  under  that  breach  of  faith  and  of  contmct, 
and  I  think  he  can  gain  no  title  by  it  In  Green  v.  Folghamb^  upon  a 
trust  admitted,  an  account  was  directed  against  the  party  to  whom 
the  secret  was  divulged ;  and  it  cannot,  I  think,  make  any  difference 
whether  the  trust  is  admitted  or  proved.  And  the  cases  of  Tipping 
v.  Clarke  and  Prince  Albert  v.  Strange  show  that  the  equity  pre- 
vails against  parties  deriving  their  knowledge  under  the  breach  of 
contract  or  duty.  It  might,  indeed,  be  different  if  the  defendant  was 
a  purchaser  for  value  of  the  secret,  without  notice  of  any  obligation 
affecting  it ;  and  the  defendant's  case  was  attempted  to  be  put  upon 
this  ground.  It  was  said  that,  as  appointee,  he  came  in  as  purchaser 
under  the  deed  of  the  23d  of  June,  1830,  and  that  he  had  no  notice  of 
the  bond ;  but  I  do  not  think  that  this  view  of  the  case  can  avail  him, 
for,  in  whatever  character  he  may  stand  as  appointee,  he  has  no  con- 
stitutional right  in  the  secret  So  far  as  the  secret  is  concerned,  he  is 
a  mere  volunteer,  deriving  his  title  under  a  breach  of  faith  or  of  con- 
tract There  having  been,  then,  this  equity  against  the  defendant,  has 
it  been  displaced  by  what  has  since  occurred  ?  The  defendant  con- 
tends that  it  has,  for  he  says  that  the  deed  of  1837  was  entered  into 
with  full  knowledge  on  the  part  of  the  plaintiffs  and  of  James  Mori- 
son  that  he  had  possession  of  the  secret     He  has  proved,  I  think, 
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sufficient  to  show  that  the  fact  of  his  having  become  a  sleeping 
partner  under  that  deed  furnishes  no  inference  against  such  knowledge,  • 
there  having  been  other  disputes  between  the  parties  ;  and,  for  proof 
of  such  knowledge,  he  relies  on  the  covenant  in  the  deed  against 
divulging  the  secret  having  been  made  applicable  to  him.  These 
alleged  conversations,  and  the  covenant  in  the  deed,  which  is  of  more 
importance,  are,  I  apprehend,  to  be  regarded  as  evidence  of  the 
knowledge  imputed  by  the  defendant  to  the  plaintiffs  and  their  father^ 
and  to  be  weighed  against  the  other  evidence  in  the  cause ;  and,  in 
determining  the  weight  due  to  the  evidence  on  the  part  of  the  defend- 
ant, it  is  material  to  be  observed  that  he  nowhere  states  that  he  told 
the  plaintiffs  and  their  father  that  he  bad  possession  of  the  secret,  and 
that  he  gives  no  detail  of  the  conversations  to  which  he  refers. 

On  the  other  hand,  there  is  a  denial  by  the  plaintifis  of  any  such 
conversations  with  them,  and,  to  their  belief,  with  James  Morison ; 
and  the  grounds  of  the  denial  are  stated,  and  are  not  controverted  by  the 
defendant.  There  is  also  the  fact,  that,  if  the  plaintii&  and  their  father 
had  known  that  the  defendant  was  in  possession  of  the  secret,  there 
appears  to  be  no  reason  why  he  should  not  have  participated  in  the 
business  of  mixing  of  the  medicines,  which  I  consider  it  to  be  proved 
that  he  did  not ;  and  there  is,  besides,  the  conduct  of  the  defendant  at  a 
subsequent  period,  to  which  I  shall  have  occasion  next  to  refer.  These 
facts,  in  my  opinion,  far  outweigh  the  defendant's  statement  as  to  the 
conversations  and  the  covenant  in  the  deed,  which  might  well  be  in- 
serted by  way  of  precaution ;  and  I  think,  therefore,  that  the  defend- 
ant's case,  upon  the  deed  of  1837,  cannot  be  supported.  If  the 
covenant  in  the  deed  was  inserted  to  protect  against  the  defendant 
divulging  a  knowledge  which  he  was  known  already  to  have  acquired, 
surely  the  fact  of  his  having  acquired  that  knowledge  would  have 
been  recited  in  the  deed.  We  come  now  to  the  death  of  James  Mori- 
son,  who  died  in  May,  1840.  Soon  after  his  death  disputes  arose 
between  his  executors,  the  widow  and  administratrix  of  Moat,  and 
the  surviving  partners ;  and  these  disputes  were  compromised  upon 
the  terms,  amongst  others,  of  an  annuity  of  lOOL  a  year  being  paid  to 
the  widow  of  Moat  out  of  the  profits  of  the  business,  so  long  as  the 
business  continued,  and  out  of  the  proceeds  of  the  sale  of  the  secret, 
if  it  should  be  sold  under  the  trusts  of  Morison's  will.  The  deeds 
were  executed  for  carrying  into  effect  this  compromise,  and  each  of 
those  deeds  recited  the  wiU  of  Morison,  with  the  recital  contained  in 
it  that  he  was  the  inventor  and  sole  proprietor  of  the  medicine,  and 
with  the  trusts  for  sale  of  the  secret  declared  by  it,  and  by  one  of 
those  deeds  the  annuity  was  secured  in  the  manner  above  mentioned. 
The  defendant  was  a  party  to  each  of  those  deed^;  and  it  is  clear, 
therefore,  that  he  did  not  claim  any  right  or  interest  in  the  secret  ad- 
verse to  the  title  under  the  will  of  Morison. 

Nothing  further  appears  to  have  occurred  until  the  determination 
of  the  partnership,  except  that,  in  1846,  the  defendant,  through  his 
solicitor,  complained  of  a  paper  which  *had  been  pubUshed  by  the 
plaintiflb  in  America,  containing  a  statement  to  the  effect  that  Thomas 
Moat  had  not  revealed  the  secret,  and  distinctiy  stated  that  he  was  in 
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possession  of  it,  but  nothing  ensued  upon  the  complaint;  and,  the 
partnership  being  still  then  subsisting,  it  is  difficult  to  see  what  could, 
upon  either  side,  have  been  done  upon  it.  Upon  the  determination 
of  the  partnership  on  the  25th  of  March,  1851,  the  stock  was  divided, 
but  this  was  according  to  the  provisions  of  the  partnership  articles, 
and,  therefore,  could  not  affect  the  rights  of  either  party.  The  defend- 
ant, by  his  affidavit,  attempts  to  set  up  a  further  case,  upon  the  ground 
that  great  expenses  have  been  incurred  in  advertisements,  and  that 
this  will  be  for  the  benefit  of  the  plaintiffs  alone,  if  he  be  not  permit- 
ted to  carry  on  the  business ;  but  I  do  not  think  he  can  maintain  his 
case  upon  this  ground^ it  has  been  the  practice  of  the  partnership, 
and  he  and  his  father  have  had  the  benefit  of  it  ddring  its  subsistence. 
The  last  point  urged  on  the  defendant's  behalf  was  the  delay  on  the 
part  of  the  plaintiffs ;  but  I  think  there  has  been  no  such  delay  as  dis- 
entitled the  plaintiffs  to  the  interposition  of  the  court,  for  at  the  disso- 
lution of  the  partnership  the  defendant  had  distinct  notice  that  his 
claim  would  be  resisted  ;  and  there  has  since  been  the  question  with 
the  stamp  office,  the  suit  in  this  court,  and,  as  it  would  appear,  some 
negotiation  for  a  compromise.  And  besides,  the  defendant  had  clear- 
ly  the  right  to  sell  the  medicines  and  use  the  labels  aUotted  to  him  at 
the  termination  of  the  partnership.  Upon  the  whole,  therefore,  I  am 
of  opinion  that  the  plaintiffs  have  made  out  their  case  for  an  injunc- 
tion. I  think,  however,  that  the  injunction  cannot  go  to  the  extent 
which  is  asked  for  by  the  notice  of  motion.  It  should,  I  think,  go  to 
the  extent  of  restraining  the  defendant  from  selling,  under  the  title  or 
signature  of  "  Morison's  Universal  Medicine,"  any  medicine  made  or 
manufactured  by  him  ^  proceeding  to  this  extent,  not  upon  the  mere 
use  of  the  name,  but  because  this  is  clearly  the  mode  in  which  the 
defendant  is  availing  himself  of  the  breach  of  faith  and  contract. 
And  upon  the  authorities,  and  particularly  upon  YovM  v.  Winyard^  I 
think  it  should  also  go  to  the  extent  of  restraining  the  defendant  from 
making  or  compounding  any  medicines  according  to  the  secret  in  the 
bill  named,  and  from  in  any  manner  using  the  secret  of  compounding 
the  said  medicines,  or  any  part  thereof;  but  I  cannot  grant  it  to  re- 
strain the  defendant  from  in  any  way  or  manner  using  the  name  of 
Morison  in  the  manufacture  or  sale  of  any  medicine,  as,  in  my  view 
of  the  case,  it  would  very  much  depend  on  the  purpose  for  which,  and 
the  mode  in  which,  the  name  may  be  used,  whether  the  injunction 
would  be  due  or  not  Nor  can  I  grant  it  to  restrain  the  communica- 
tion of  the  secret,  there  being  no  evidence,  or  even  allegation,  of  an 
intention  to  communicate  it  The  order,  therefore,  that  I  shall  make 
will  be  for  an  injunction  to  restrain  the  defendant,  his  agents,  ser- 
vants, and  workmen  from  selling,  or  causing  or  procuring  to  be 
sold,  under  the  title  or  designation  of  «  Morison's  Universal  Medi- 
cine," any  medicine  made  or  manufactured  by  him,  the  said  defendant, 
or  by  and  under  his  order  or  direction ;  and  also  to  restrain  the  de- 
fendant, his  agents,  servants,  and  workmen  from  making  or  com- 
pounding any  medicines  according  to  the  secret  in  the  said  bill  men- 
tioned, and  m>m  in  any  manner  using  the  secret  of  compounding  the 
said  medicines,  or  any  part  thereof. 
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Shapter.    Do  yoa  say  any  thing  about  the  costs^  sir? 

Sm  Georoe  Turxeh,  V.  C.  No ;  certainly  not.  It  ia  understood 
that  I  do  not  send  the  case  to  law,  but  proceed  on  the  equity  of 
the  case. 

Shapter,    Then  the  costs  will  be  reserved  ? 

Sir  George  Turner,  V.  C.  Where  there  is  an  order  made,  the 
costs  are  costs  in  the  cause. 
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December  5, 1850. 

Will —  Construction — «  Personal  JRepresentaiive  "  —  "  Next  of  KinJ* 

A  testatrix  gart  personal  estate  to  her  sister  for  life,  for  her  separate  use,  with  remainder 
over  among  her  nieces,  with  remainder,  in  case  of  the  nieces  dymg  withoat  having  had  any 
child,  "  to  Uie  personal  represenutives  or  next  of  kin  "  of  the  testatrix's  father:— 

Heldf  that  the  next  of  kin  at  the  death  of  the  testatrix  were  the  persons  entitled. 

The  testatrix,  Ann  Tutin,  by  her  will,  dated  the  14th  of  July,.  1796,. 
bequeathed  unto  Jeremiah  Bigsby  and  Francis  Evans,  their  executors, 
administrators,  and  assigns,  all  her  personal  estate,  upon  trust  to  re- 
ceive the  same,  and  to  pface  the  moneys  to  arise  thereby  out  at  inter- 
est, and  to  pay  the  clear  yearly  dividends,  interest,  and  produce  to 
her  sister,  Elizabeth  Crelstharp,  for  her  life ;  and  after  the  decease  of 
her  said  sister,  to  pay  the  said  interest  and  dividends  to  her  niece, 
Elizabeth  Gelstharp,  for  her  life ;  and  after  her  decease,  to  deliver  all 
such  moneys  unto  the  issue,  child  or  children,  of  her  said  niece,  Eliza* 
beth  Gelstharp,  as  in  the  will  mentioned ;  and  in  default  of  such  issue, 
upon  trust  for  the  testatrix's  niece,  Catherine  Tutin,  for  her  life ;  and 
alter  her  decease,  for  the  issue,  child  or  children,  of  the  said  Catherine 
Tutin,  as  in  the  will  mentioned ;  and  in  case  the  testatrix's  said  sister 
should  not  be  living  at  the  time  of  the  decease  of  the  survivor  of  the 
testatrix's  said  two  nieces,  Elizabeth  Gelstharp  and  Catherine  Tutin, 
without  such  issue  as  aforesaid,  in  trust  to  deliver  and  pay  the  same 
unto  and  amongst  the  personal  representatives  or  next  of  kin  of  the 
testatrix's  late  lather,  Edward  Tutin,  their  executors,  administrators, 
and  assigns.  And  the  said  testatrix  appointed  her  said  sister,  Eliza- 
beth Gebtharp,  the  said  Jeremiah  Bi^by,  and  F.  Evans,  joint  execu- 
trix and  executors  of  her  said  will.  The  will  was  proved  on  the  24th 
of  October,  1796.  Catherine  Tutin  and  Elizabeth  Gelstharp  the  niece 
eurvived  Elizabeth  Gelstharp  the  sister ;  'and  Catherine  Tutin  died  in 
Septemberi  1834,  without  having  been  married,  and  Elizabeth  Gels* 
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tharp  the  niece,  died  on  the  11th  of  January,  1848,  without  having 
been  married.  The  question  in  dispute  was,  whether  the  persons 
entitled  under  the  last  limitation  in  the  will  were  the  next  of  kin  of 
Edward  Tutin  at  the  death  of  the  testatrix,  or  the  next  of  kin  at  the 
death  of  Elizabeth  GSelstharp  the  niece,  the  surviving  tenant  for  life. 

Metcalfe^  for  the  plaintiff.  The  class  is  to  be  ascertained  at  the  death 
of  the  testatrix.    Bird  v«  Luckie^  14  Jur.  1015. 

De  OeXj  for  the  next  of  kin  at  the  death  of  the  tenant  for  life, 
Elizabeth  Gdstharp.  This  case  is  distinguishable  from  Bird  v. 
Luckie,  because  here  the  next  of  kin  are  not  the  next  of  kin  of  the 
testatrix,  but  the  next  of  kin  of  another.  [He  cited  Clapton  v.  Buhner^ 
g  My.  &  C.  108 ;  Beck  v.  Burn^  7  Beav.  492 ;  Say  v,  Creed^  5  Hare, 
580 ;  and  MUer  v.  Eaian^  Coop.  272.] 

M.  Archer  Shee^  for  the  trustees. 

Knight  Bruce,  V.  C.  This  case  differs  from  those  relied  uponby 
the  plaintiff,  in  the  circumstance  that  the  next  of  kin  are  those,  not 
of  the  testatrix,  but  of  another  person.  That  is  not,  however,  in  my 
opinion,  sufficient  to  distinguish  it  in  principle  from  them ;  and  having 
recently  considered  all  these  cases  in  the  latest  one  referred  to,  I  shall 
give  a  similar  decision  in  this  in  favor  of  the  next  of  kin  at  the  time 
of  the  testatrix's  death. 


Grove  v,  Youno.^ 

December  16,  1850. 

Heir  at  Law  —  "  Devisavit  vel  non.^ 

It  ifl  at  the  option  of  the  heir  at  law  to  have  the  Talidit^  of  a  will  tried  ia  an  action  of  eject- 
ment, or  by  an  issue  devisavit  vet  non. 

In  this  case,  an  action  had  been  brought  by  the  heir  at  law  against 
the  surviving  devisee  in  trust  for  sale  under  the  will,  for  the  purpose 
of  trying  the  validity  of  a  will,  the  same  being  disputed  by  the  heir 
at  law.  The  form  of  the  action  was  for  money  had  and  received.  A 
verdict  was  found  in  favor  of  the  devisee,  and  an  application  by  the 
heir  at  law  for  a  new  trial  of  the  action  was  refused  by  the  Court  of 
Common  Pleas. 

Boundell  Palmer  and  Beales^  for  the  heir  at  law,  asked  that  an 
ejectment  might  be  directed  to  be  brought,  accompanied  by  admis- 
sions, the  heir  at  law  requiring  further  investigation  at  law,  and  desir- 
ing that  it  should  not  be  obtained  under  an  issue  devisavU  vel  fum* 
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Matins  and  Sasch,  for  the  devisee,  objected  to  the  point  being  tried 
in  an  action,  contending  that  the  heir  at  law  was  only  entitled  to  have 
an  issue  devisavU  vel  nan,  if  he  were  entitled  at  all  to  any  farther  in* 
vestigation,  after  a  verdict  found  against  him. 

Knight  Bruce,  V.  C.  It  must  appear  in  the  decree  that  the  heir 
at  law  elects  to  bring  an  ejectment  rather  than  an  issue  devisaoU  vel 
non,  I  am  of  opinion  that  he  is  entitled  to  have  such  an  action  rather 
than  an  issue,  especially  according  to  the  modern  course  of  decision. 


Allprey  v»  Allfbey.^ 

Jane  25,  1S5I.       . 

Impertmenee. 

The  defendants,  in  their  third  farther  examination  hefore  the  master,  annexed  five  schednles 
to  their  examination,  in  which  a  large  mass  of  matter  set  forth  in  their  preWoiu  ezainiiuk 
tions  was  repeated :  -~ 

Beld,  that  thd  repetitions  were  impertinent ;  and  it  was  lefeired  to  tiie  master  to  ekpaai^e 

them. 

By  the  decree  made  in  the  cause,  dated  the  28th  of  May,  1847, 
(see  11  Jur.  981,)  it  was  declared  that  the  plaintiff  was  not  bound  by 
the  settlement  of  accounts  of  the  7th  of  May,  1825,  and  the  11th  of 
January,  1828,  in  the  pleadings  mentioned,  with  Edward  Allfrey,  de- 
ceased,  the  administrator  of  Greorge  AUfrey,  deceased,  the  intestate 
therein  named ;  and  that  such  accounts  ought  to  be  opened ;  and  it 
was  referred  to  the  master  to  take  the  usual  accounts  of  the  intestate's 
real  and  personal  estates,  with  certain  special  directions ;  and  the 
parties  were  to  be  examined  upon  interrogatories  as  the  master  should 
direct.  On  the  28th  of  May,  1849,  the  master  allowed  interrogatories 
for  the  examination  of  the  defendants,  Greorge  Allfrey,  Margaret  All- 
frey,  and  Robert  Allfrey.  On  the  30th  of  July,  1849,  the  defendants 
put  in  their  examination  to  the  interrogatories.  On  the  5th  of  Febru- 
ary, 1850,  the  master  certified  that  the  examination  was  not  sufficient 
as  to  any  one  of  the  Interrogatories,  and  that  he  had  allowed  the 
defendants  four  weeks'  further  time  to  put  in  their  further  examina- 
tion. On  the  20th  of  April,  1850,  the  defendants  filed  a  further 
examination.  On  the  14th  of  June,  1850,  the  master  certified  that 
the  further  examination  was  insufficient  as  to  certain  interrogatories, 
and  he  allowed  the  defendants  twenty-one  days  to  put  in  a  further 
examination.  On  the  9th  of  July,  1850,  the  defendants  filed  their 
third  examination.  On  the  29th  of  July,  1850,  the  master  certified 
that  this  examination  was  also  insufficient  as  to  certain  interrogatories. 
On  the  30th  of  July,  1850,  the  defendants  filed  exceptions  to  the 
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master's  certificate.  On  the  6th  of  March,  1851,  the  exceptions  came 
on  for  hearing,  and  were  overruled  by  Lord  Langdale,  M.  R.  On  the 
10th  of  April,  1851,  the  defendants,  after  having  obtained  a  month's 
further  time,  filed  their  fourth  examination.  This  examination  re* 
peated  the  schedules  in  the  former  examinations,  with  a  few  additions 
and  variations ;  and  the  plaintiff,  considering  this  examination  to  be 
Impertinent,  took  out  a  warrant  before  the  master,  under  the  73d 

! general  order  of  the  3d  of  April,  1828, ^or  the  master  to  examine  the 
ourth  examination,  and  to  expunge  such  portion  of  it  as  might  be 
impertinent  The  master  decided  that  the  fourth  examination  was 
not  impertinent,  and  on  the  5th  of  June,  1851,  signed  his  certificate 
to  that  effect;  but,  in  pursuance  of  the  23d  general  order  of  the  21st 
of  December,  1833,  and  the  12th  general  order  of  the  26th  of  October, 
1842,  he  referred  it  to  the  taxing  master  to  say  what  extra  costs  had 
been  incurred  by  any  unnecessary  prolixity  in  the  first,  second,  third, 
fourth,  and  fifth  schedules  of  the  fourth  examination,  (which  was  in  the 
certificate  called  the  third  further  examination,)  and  he  directed  such 
extra  costs  to  be  paid  by  the  defendants.  On  the  16th  of  June,  1851, 
the  plaintiff  filed  eleven  exceptions  to  the  master's^  certificate.  First, 
that  the  master  had,  in  and  by  his  certificate,  found  that  the  third 
further  examination  of  the  defendants  was  not  impertinent,  when  he 
pught  to  have  found  the  .same  impertinent,  as  regarded  so  much  of 
the  first  schedule  thereunto  as  consisted  of  mere  repetitions  or  restate- 
ments, without  any  variation  or  alteration  of  matters  in  the  first 
schedule  annexed  to  the  fprther  examination  of  the  defendants.  Sec- 
ondly, that  the  master  ought  to  have  found  the  l^aid  third  further  exami- 
nation impertinent,  as  regarded  so  much  of  the  second  schedule  thereto 
as  consisted  of  mere  repetitions  or  restatements,  A^dthout  any  varia- 
tion or  alteration  of  matters  in  the  second  schedule  annexed  to  the 
further  examination  of  the  defendants.  Thirdly,  that  the  master 
ought  to  have  found  the  third  further  examination  impertinent,  as 
regarded  so  much  of  the  third  schedule,  thereto  annexed,  as  con- 
sisted of  mere  repetitions  or  restatements,  without  any  variation  or 
alteration  of  matters  in  the  third  schedule  to  the  said  further  exami- 
nation. Fourthly,  that  the  master  ought  to  have  found  the  third 
further  examination  impertinent,  as  regarded  so  much  of  the  fourth 
schedule,  thereto  annexed,  as  consisted  of  mere  repetitions  or  restate- 
ments of  matters  in  the  fifth  schedule  to  the  further  examination  of 
the  defendants.  Fifthly,  that  the  master  ought  to  have  found  the 
third  further  examination  impertinent,  as  regarded  so  much  of  the  fifth 
schedule  thereto  as  consisted  of  mere  repetitions  or  restatements  of 
matters  in  the  sixth  schedule  to  the  further  examination  of  the  defend- 
ants. The  next  five  exceptions  were  to  the  effect,  that  the  master 
ought  to  have  found  that  the  schedules  annexed  to  the  third  further 
examination  were  impertinently  set  forth.  The  eleventh  exception 
was,  for  that  the  master  had,  in  and  by  his  certificate,  certified,  in  pur- 
suance of  the  23d  of  the  general  orders  of  the  21st  of  December,  1833, 
and  the  12th  of  the  general  orders  dated  the  26th  of  December,  1842, 
that  he  had  referred  it  to  the  taxing  master  to  say  what  extra  costs 
had  been  incurred  by  any  unnecessary  prolixity  in  the  first,  second. 
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third,  fourth,  and  fifth  schedales  of  the  third  further  examination,  and 
had  directed  such  costs  to  be  paid  by  the  defendants.  The  first  schedule 
of  the  third  further  examination  contained  a  repetition  of  about 
twenty  folios.  The  second  schedule  contained  only  two  new  items 
out  of  331,  and  four  alterations,  and  a  repetition  of  about  fifty  folios. 
The  third  schedule  contained  only  three  new  items  out  of  421,  and 
four  items  amended,  and  a  repetition  of  about  sixty-four  folios.  The 
fourth  schedule  contained  three  new  items  out  of  ninety-six  items, 
and  seven  alterations.  The  fifth  schedule  contained  two  new  items 
out  of  123,  and  four  alterations.  The  fourth  schedule  to  the  further 
examination,  containing  a  statement  of  the  intestate's  real  estates, 
was  omitted  from  the  third  further  examination. 

WaXjiolt  and  JRascA,  for  the  exceptions,  contended  that  the  third 
further  examination  was  oppressive  and  impertinent  in  respect  of  the 
needless  repetitions  it  contained,  and  that  it  would  have  been  quite 
sufficient  if  the  defendants  had  merely  annexed  to  the  examination  a 
schedule  of  the  additional  items,  and  their  amendments  of  the  previ- 
ous schedules.  The  reference  directed  by  the  master  was  quite  inade- 
quate  as  a  remedy  to  the  plaintiff,  inasmuch  as  the  taxing  master 
would  only  allow  2iL  145.  for  the  payment  of  the  office  copy  of  the 
items  repeated,  and  not  the  costs  of  the  reference ;  and  that  the  mas- 
ter had  in  fact  no  authority,  under  the  general  orders  referred  to  by 
him,  to  direct  the  reference.  They  contended  that  the  impertinent 
matter  ought  to  be  expunged. 


RoupeU  and  H.  Clarke^  contra,  contended  that  it  was  more  conven- 
ient to  set  forth  the  examination  in  the  manner  adopted,  and  that  it 
was  not  impertinent 

The  following  cases  were  referred  to :  Bacon  v.  Kent^  3  De  G.  &  S. 
207 ;  Parker  v.  Fairlie,  Turn.  &  R.  362 ;  and  Richards  v.  The  Attor- 
ney General,  12  CI.  &  Fin.  30. 

Sir  John  Romilly,  M.  R.,  (without  hearing  a  reply,)  said:  I  have 
no  doubt  whatever  about  this  case.  It  is  of  the  greatest  possible 
importance  to  keep  the  records  of  the  court  perfectly  clear  from  any 
unnecessary  statemedt  I  fully  concur  in  the  correctness  of  the  cases 
referred  to,  as  to  the  propriety  and  necessity  of  the  court  having  a 
case  clearly  proved  in  matters  of  importance,  and  that  the  court, 
where  there  is  doubt,  should  allow  the  matter  complained  of  as  im- 
pertinent to  remain  till  the  hearing  or  ultimate  determination  of  the 
cause,  in  order  that  it  may  be  seen  whether  the  matter  can  be  mat^ 
rial  or  not  But  where  the  court  sees  clearly  that  the  matter  is  im- 
pertinent, it  is  the  duty  of  the  court  at  once  to  strike  out  the  imperti- 
nent matter. 

Now,  I  am  of  opinion  that,  in  this  case,  it  is  clearly  impertinent  to 
repeat  over  again,  in  exactly  the  same  words,  the  same  items  in  the 
same  document  It  is  of  the  greatest  importance,  considering  the 
necessary  length  and  the  necessary  prolixity  of  documents  in  this 
court,  for  the  purpose  of  enabling  parties  to  put  the  whole  of  their 
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case  properly  before  the  court,  where  the  case  is  clear,'  to  keep  the 
parties  within  proper  and  necessary  limits  and  bounds.  It  appears 
to  me  that  this  is  undoubtedly  a  case  in  which  the  party  ought  to  be 
visited  with  the  costs  of  the  impertinent  matter.  But  the  only  way 
in  which  costs  can  be  properly  visited  against  a  person  who  sets 
forth  an  impertinent  statement  is  by  striking  it  out,  in  order  that  the 
costs  may  be  paid  in  the  first  instance,  and,  which  is  of  still  more 
importance,  that  in  the  future  stages  of  the  cause  the  parties  may 
not  be  burdened  with  the  expense  necessary  for  the  repetition  of  these 
useless  statements. 

Again :  if  the  case  were  referred  to  the  texing  master  here,  to  say 
what  extra  costs  had  been  incurred  by  any  unnecessary  prolixity,  he 
possibly  might  be  of  opinion  that  there  was  no  unnecessary  state- 
ment ;  and  then  there  might  be  exceptions  to  his  certificate,  and  the 
whole  matter  brought  before  the  court  in  that  form.  Many  reasons 
have  been  stated  why  I  ought  not  to  allow  these  exceptions.  The 
first  of  them,  though  it  shows  me  that  this  case  is  attended  with 
very  considerable  pain,  and  probably  a  good  deal  of  hostility  between 
the  parties,  is  not  a  matter  which  it  is  possible  for  me  to  attend  to. 
It  is  said  to  be  a  great  hardship  to  have  a  suit  instituted  forty  or 
forty-one  years  after  the  death  of  the  intestete,  to  impeach  accounts 
which  have  been  settled  eighteen  years,  I  think,  before  the  bill  was 
filed.  Upon  that  I  can  exercise  no  judgment  at  all ;  the  court  has 
pronounced  its  decree,  and  that  decree  has  been  affirmed  upon  appeal. 
Assuming  that  decree  to  be  as  erroneous  as  it  is  possible  to  conceive, 
I  have  no  jurisdiction  in  the  case,  but  must  treat  it  exactly  the  same 
as  if  it  was  the  strongest  and  most  proper  case  that  could  be  brought 
before  the  court;  in  saying  which,  I  do  not  mean,  of  course,  to  sug- 

fest  the  slightest  hint  that  the  decree  was  not  a  right  one,  and  that 
should  not  have  come  to  exactly  the  same  conclusion.  Then  it  is 
said  that  the  decree  has  been  very  oppressively  worked,  and  that  this 
is  shown,  because,  in  the  first  place,  when  these  accounts  were  put 
in,  and  the  documents  were  not  set  forth,  exceptions  were  taken  on 
that  ground ;  and  when  the  accounts  were  set  forth,  another  excep- 
tion was  taken  because  one  document  was  omitted ;  and  again, 
when  the  examination  was  put  in,  a  third  exception  was  taken  be- 
cause all  the  documents  were  not  referred  to.  All  these  matters 
are  matters  which  it  is  totally  impossible  for  me  to  regard  in  the 
slightest  degree,  because  they  are  not  matters  which  come  before  me 
on  the  present  occasion.  I  have  no  power  whatever  of  saying 
whether  the  exceptions  for  insufficiency  were  proper  or  not.  I  am 
bound  to  assume  that  they  were  proper,  and  that  the  court  came  to 
a  right  conclusion  when  it  decided  that  those  exceptions  for  insuffi- 
ciency ought  to  be  allowed. 

Then  this  fourth  examination  is  put  in,  and  in  this  fourth  examina- 
tion is  repeated  every  thing  that  appears  to  be  contained  in  the 
former  examinations ;  and  it  contains  some  further  statements  and 
matters,  which,  it  is  said,  make  one  entire  and  consistent  whole.  It 
is  said  that  it  was  for  the  benefit  of  the  plaintiff  to  have  this  done ; 
and  possibly  that  might  be  true  if  it  had  been  done  at  first,  and  the 
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first  examination  put  in  in  thb  form.  Bnt  it  is  no  excuse  for  the 
defendants  to  say  that  it  is  for  the  benefit  of  the  plaintiff  to  have  it 
in  one  form,'  if,  in  truth,  he  has  been  dealing  out  in  driblets  the  in* 
formation  he  possessed,  or  might  by  reasonable  care  and  attention 
have  possessed  in  the  first  instance.  Again :  it  is  said  that  this 
information  might  have  been  obtained  from  the  books,  and  that  this 
is  very  oppressive.  As  I  have  already  stated,  I  cannot  go  into  that ; 
but,  assuming  it  to  be  oppressive,  an  oppression  on  the  part  of  the 
plaintiff  will  not  justify  a  similar  course  on  the  part  of  the  defend- 
ants ;  and,  so  far  as  it  lies  in  my  power,  I  will  endeavor,  if  any  future 
proceedings  come  before  me  in  the  suit,  to  keep  both  parties  within 
the  rules  which  I  think  are  necessary  for  the  purpose  of  doing  justice 
In  the  cause.  It  is  said  that  the  repetition  is  not  of  the  same  docu- 
ment, and  that  there  is  no  case  in  which  repetition  has  been  treated 
to  be  impertinent,  where  it  has  been  a  repetition  of  some  statement 
contained  in  another  and  a  diiierent  document;  and  it  is  suggested, 
that  if,  in  the  examination,  the  defendants  had  repeated  over  again 
what  was  in  the  answer,  that  would  not  have  been  impertinent ;  and 
I  concur  in  that;  but  I  think  that  a  further  examination  is  to  be 
treated  as  part  of  the  same  document  as  the  original  examination. 
I  consider  that  all  these  examinations  do,  in  fact,  form  but  one. 
When  an  answer  is  put  in  to  a  bill  in  chancery,  and  exceptions  are 
taken  to  it,  the  further  answer  and  the  original  answer  form  but  one 
answer  together,  but  one  record  in  fact;  and  if,  upon  pretence  that  it 
was  convenient  to  the  defendant  to  have  all  the  documents  together 
in  one  answer,  a  defendant  thought  fit,  in  a  further  answer,  to  repeat 
every  word  which  he  had  stated  in  the  answer  to  the  original  bill, 
and  exceptions  were  taken,  the  court  would  very  properly  expunge 
from  the  further  answer  the  whole  of  that  which  was  in  the  first  an- 
swer. I  consider  this  to  be  exactly  the  same  thing,  and  I  consider 
that  the  fact  of  there  being  two  or  three  examinations,  one  after  the 
other,  makes  no  difierence  in  that  respect,  but  that  they  must  be 
treated  and  read  as  one  document  Another  excuse  is,  that  it  is  ma- 
terial for  the  defence  to  have  it  altogether;  and  it  may  be  useful 
that  the  defendants  should  have  it  all  in  one  document  But  if  they 
have  given  insufficient  information  in  the  first  instance,  and  have 
afterwards,  upon  two  subsequent  occasions,  not  given  the  fullest 
information,  they  cannot,  upon  the  ground  that  it  ipay  be  useful  to 
them  upon  the  concluding  occasion,  when  they  are  compelled  to  give 
a  complete  and  sufficient  answer,  repeat  over  again  any  thing  that 
they  put  in  the  former  examinations.  It  is  urged,  that  if  there  be 
struck  out  from  this  examination  those  parts  which  are  impertinent, 
the  result  will  be,  that  the  whole  will  be  inconsistent  or  unmeaning ; 
that  it  will  be  impossible  to  tell  what  construction  is  to  be  put  upon 
it;  and  that  an  indictment  for  perjury  would  not  lie  upon  it,  because 
it  would  not  be  the  document  sworn  to.  I  am  of  opinion  that  that 
is  no  excuse.  I  have  known  in  my  own  practice  this  case  occur : 
A  bill  filed,  which  was  excepted  to  for  impertinence,  and  which  bill, 
as  it  stood,  was  undoubtedly  impertinent,  and  the  court  thought  fit 
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to  strike  out  a  considerable  portion  of  it ;  but  the  bill  undoubtedly 
was  not  demurrable,  but  the  passages  which  the  court  objected  to  as 
impertinent,  and  struck  out  as  impertinent,  which  w6re  expressly 
specified  from  one  line  to  another  line,  left  the  bill  nonsensical,  and 
the  pleader  did  not  alter  the  bill ;  upon  which  the  defendant  put  in  a 
demurrer  to  the  bill,  which  the  court  allowed,  on  the  ground  that  it 
was  a  consequence  produced  by  the  plaintiff,  by  his  own  misconduct 
in  setting  forth  impertinent  matter.  And  in  this  case,  when  the  im- 
pertinent matter  is  struck  out,  the  defendants  may  have  to  reform 
their  examination,  in  order  to  make  it  complete  and  consistent,  and 
make  it  such  as  can  properly  be  an  examination  to  meet  the  inter- 
rogatories, omitting  the  impertinent  matter ;  and  it  may  be  necessary 
for  them,  in  that  respect,  to  take  some  steps  for  that  purpose.  And 
undoubtedly  the  court  will  take  very  good  care  that  they  shall  not  be 
oppressively  dealt  with  by  reason  of  striking  out  those  passages,  and 
leave  will  be  given  to  them  for  the  purpose  of  doing  every  thing  that 
is  necessary  to  set  their  examination  right.  It  is  said  that  the  effect 
of  that  may  be  to  make  the  examination  insufficient;  and  if  the 
passages  are  simply  struck  out,  that  may  be  the  effect;  but  the 
defendants  may  be  allowed  to  amend  their  examination,  for  the 
purpose  of  making  it  such  as  it  ought  to  be  after  the  passages  are 
struck  out  I  think  that  these  passages  are  impertinent,  and  must 
be  struck  out  of  the  schedules.  '  But,  in  making  an  order  to  that 
effect,  I  am  very  desirous  that  the  passages  which  I  propose  to  strike 
out  should  be  distinctly  pointed  out.  I  propose  to  strike  out  all 
those  passages  from  the  schedules  which  are  actual  repetitions  of 
those  which  appeared  in  the  former  schedules.  The  principle  upon 
which  I  proceed  being  understood,  there  will  not  be  any  very  con- 
siderable difficulty  in  framing  the  order  distinctly  upon  that  point 
The  master  will  strike  out  those  passages  which  I  think  are  imperti- 
nent, and  the  defendants  must  pay  the  plaintiff  such  costs  as  have 
been  incurred  by  the  introduction  of  those  passages ;  but  there  will 
be  no  costs  of  these  exceptions. 

The  first  five  and  the  eleventh  exceptions  were  allowed,  and  no  order 
was  made  on  the  rest  The  order,  as  drawn  up,  specified  the  par- 
ticular parts  of  each  schedule  which  the  master  was  to  strike  out 
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December  14,  1850. 

Notes  of  Counsel —  Time  for  jAing  Affidavits. 

The  coart  will  act  upon  notes  on  connscrs  brieft  if  tbcy  agree,  althoagh  no  entiy  or  corro- 
sponding  minnte  appears  in  the  registrar's  book. 

Affidavits  will  be  received,  although  filed  after  a  time  appointed,  if  a  failure  of  Justice  or 
great  inconvenience  would  be  occasioned  bj  their  rejection. 

A  PETITION  in  this  ca^  came  on  to  be  heard  on  the  18th  of 
November,  when  it  was  arranged  that  all  affidavits  should  be  filed  on 
or  before  the  2l8t)  and  that  the  petition  should  stand  over.  No 
minute  of  this  arrangement  as  to  filing  the  affidavits  appeared  in  the 
registrar's  book,  but  counsel  on  both  sides  noted  the  same  on  their 
briefs.  Affidavits  were  filed  on  both  sides  after  the  31st  of  Novem- 
ber.    The  petition  now  came  on  to  be  heard. 

Malins  and  C  M.  Jtoupellj  for  the  petition,  proposed  to  read  the 
affidavits. 

Wtgram  and  Selwyn^  for  the  principal  respondents,  objected. 
Surragey  for  another  party  to  the  suit 

Knight  Bruce,  V.  C.  I  have  communicated  with  Lord  Cran- 
wortb,  who  is  of  opinion,  as  I  am,  that  I  should  act  upon  the  notes 
of  counsel,  which  all  agre^,  notwithstanding  that  no  entry  of  this 
arrangement  appears  in  the  registrar's  book.  As  to  the  admission  of 
the  affidavits,  prima  facie  affidavits,  filed  after  the  appointed  time, 
must  be  rejected.  That  is  consistent  with  the  rule  and  practice  of 
the  courts.  If  it  is  desired  that  affidavits  should  be  filed  after  the 
time,  the  course  is  to  make  application  to  the  court  for  leave  to  do 
so.  Lord  Cranworth,  however,  agrees  with  me  in  opinion,  that  the 
court  has  a  discretion  to  admit  affidavits  filed  after  the  time,  if  a 
failure  of  justice  is  likely  to  occur  by  reason  of  their  rejection,  or  if 
g[reat  inconvenience  would  ensue.  I  should  have  pursued  that  course 
if  such  a  case  had  been  shown ;  but  I  consider  that  it  will  be  favor- 
able to  justice  that  these  affidavits  should  be  rejected,  and  I  reject 
them  accordingly.  I  will  not  direct  the  affidavits  filed  after  the  21st 
of  November  to  be  taken  off  the  file,  as  they  may  be  useful  hereafter, 
but  the  petition  must  proceed  without  them.  As  to  costs,  I  shall 
reserve  them. 

The  petition,  which  was  for  a  reference  to  the  master  to  appoint  a 
guardian,  w^as  then  heard,  and  an  order  made  thereon. 

1  15  Jur.  8da 
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In  re  The  Gtodmanchester  Grammar  School.^ 

December  14, 1850. 

Stat.  3  4*  4  Vict.  c.  77*-  Sir  Samuel  Hominy's  Act— Attorney 

GeneraPs  Certificate — Jurisdiction. 

Where  a  petition  is  presented  under  Sir  Samaol  Romilly's  Act,  and  in  the  matter  of  the  act 
3  &  4  Viet.  c.  77,  the  conrt  has  iarisdiction  to  make  a  declaration  as  to  the  dismissal  of  a 
master  of  a  grammar  school,  although  the  attorney  general's  certificate  is  not  obtained,  the 
court  having  previously  made  order  for  the  management  of  the  school  under  Sir  Samuel 
Romilly*B  Act 

This  was  a  petition  presented  by  the  vicar  of  Godmanchester,  in 
Huntingdonshire,  in  the  matter  of  the  grammar  school  there,  and  of 
the  statute  called  "  Sir  Samuel  Romilly's  Act,"  and  of  the  stat  3  &  4 
Vict.  c.  77,  which  stated  that  Mr.  Kichard  Gaunt  was  appointed 
head  master  of  the  school  (which  was  established  by  a  charter  of 
Queen  Elizabeth)  in  the  month  of  January,  1808,  which  office  he 
held  until  the  31st  of  July,  1850 ;  that  on  the  21st  of  March,  1850, 
the  governors  of  the  school  resolved  on  the  removal  of  Mr.  Graunt 
from  the  mastership,  on  account  of  his  permanent  incapacity  to  per- 
form the  duties  ot  the  office,  and  they  directed  that  three  months' 
notice  should  be  given  him  of  that  determination,  and  to  vacate  the 
mastership,  and  give  up  the  school-house  and  premises;  that  Mr. 
Gaunt  had  refused  to  give  up  the  mastership,  or  to  vacate  the  school- 
house  and  premises ;  that,  by  the  19th  section  of  the  stat.  3  &  4  Vict. 
c  77,  provision  was  made  for  recovering,  in  a  summary  manner, 
before  justices  of  the  peace,  premises  belonging  to  grammar  schools, 
on  the  production  of  an  order  of  the  Court  of  Chahcery,  declaring 
the  master  of  such  grammar  school  to  have  been  duly  dismissed,  or 
to  have  ceased  to  be  master.  The  petition  therefore  prayed,  that 
the  court  would  make  a  declaration  that  Mr.  Richard  Gaunt  had 
been  duly  dismissed  and  removed  from  the  mastership  of  the  God- 
manchester Free  Grammar  School,  and  had  ceased  to  be  the  master 
thereof. 

Kenyan,  for  the  petition.  The  sanction  of  the  attorney  general  by 
his  certificate  has  not  been  obtained,  because  it  is  apprehended  that, 
as  this  matter  has  formerly  been  before  the  court  under  Sir  Samuel 
Romilly's  Act,  and  orders  have  been  made  for  the  management  of 
the  school  under  that  act,  such  certificate  is  not  now  necessary,  and 
such  is  the  opinion  of  the  lord  chancellor's  secretary.  The  petition 
being  in  all  respects  regular,  the  order  is  asked  for. 

Knight  Bruce,  V.  C.  I  suppose  the  jurisdiction  of  the  court  has 
been  sufficiently  fixed  by  the  former  orders. 

Terrell,  for  the  master,  asked  for  a  retiring  pension  for  his  long 
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services  of  forty-two  years,  which,  under  the  18th  section  of  the  act  of 
Victoria,  coold  be  granted. 

Kenf/orij  in  reply.  The  funds  are  too  small  to  admit  of  any  retiring 
pension.  The  proviso  of  the  18th  section  is,  "  Provided  that  there 
shall  remain  sufficient  means  to  provide  for  the  efficient  performance 
of  the  duties  which  belong  to  the  office  from  which  such  master  shall 
be  removed.'* 

Knight  Bruce,  V.  C.  I  appear  to  have  no  discretion  in  the  case 
but  that  I  must. make  the  declaration  asked;  and  I  make  it  ac- 
cordingly. 


Jk  re  CooK.i 

May  10,  1851. 

Guardian  —  Bifani  —  Blather. 

The  court  wiU  not  appoint  a  mother  to  be  the  gnardian  of  her  children  withont  haying  some 

infonnation  aa  to  the  fiunily  of  the  father. 

Shaptsr  stated  that  this  was  the  petition  of  two  infants,  praying 
that  the  income  of  two  sums  of  95^  misht  be  paid  to  their  mother, 
and  that  their  mother  might  be  appointed  their  guardian.  The  father 
of  the  infants  was  deaa,  and  the  children  were  living  with  their 
mother.  He  further  stated,  that  the  parties  were  in  very  humble  cir- 
cumstances,  and  that  it  was  desired  that  the  appointment  of  the 
mother  as  guardian  should  be  made  without  a  reference,  and  that  the 
estate  would  not  bear  the  expense  of  an  inquiry. 

Knioht  Bruce,  V.  C.  In  no  rank  of  life  will  I  appoint  the  mother 
the  guardian  of  her  children  without  having  some  information  as  to 
the  father's  family.  I  cannot  accede  to  that  part  of  the  petition.  I 
have,  however,  no  objection  to  make  an  order  for  the  payment  of  the 
income  to  the  mother.  So  faur,  the  order  may  go;  but  as  to  the  other 
part,  I  must  be  informed. 

1  15  Jor.  836. 
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Whitfield  v.  Parfitt.^ 

February  18,  1851. 

Sfiip  Registry  Acts  —  Bill  of  Sale  —  Mortgage  —  Indorsement  — 

Redemption  —  Costs. 

A  party,  entitled  to  eight  sixty-fourths  of  a  ship,  transferred  them  to  another  by  a  bill  of  sale, 
on  which  was  indorsed,  that  if  the  transferror  shoald  pay  to  the  transferree  100/.  and  in- 
terest, the  bill  of  sale  shoald  be  void.  Interest  was  snbseqnently  paid  on  the  money.  The 
bill  of  sale  was  registered,  bat  no  notice  was  taken  in  the  registry  of  the  indorsement. 
The  transferree  sold  to  a  third  party,  and  the  original  transferror  filed  a  bill  against  the 
others  to  redeem ;  and  a  decree  was  made  in  his  favor,  and  with  costs,  so  far  as  they  were 
occasioned  by  the  denial  or  dispate  of  his  right  to  redeem. 

This  was  a  suit  instituted  for  the  redemption  of  eight  sixty-fourth 
shares  in  a  certain  steamtug,  called  the  "  Stockton,"  registered  at 
the  port  of  Bristol.  It  appeared  by  the  evidence,  that  in  the  month 
of  March,  1845,  the  defendant  Parfitt  lent  to  the  plaintiff  100^,  and 
it  was  agreed  that  the  repayment  should  be  secured  by  an  assignment 
of  the  eight  sixty-fourth  snares  in  question.  A  bill  of  sale  was  ac- 
cordingly prepared,  dated  the  2d  of  April,  1845,  purporting  on  its  face 
to  be  an  absolute  bill  of  sale,  but  there  was  indorsed  on  it  a  mem- 
orandum, also  dated  the  2d  of  April,  1845,  to  the  effect,  <<  that  on  the 
plaintiff  repaying  to  Parfitt  the  sum  of  100/.,  and  interest  at  5L  per 
cent,  then  and  in  that  case  the  bill  of  sale  should  be  null  and  void, 
and  of  no  effect  whatever."  This  memorandum  was  signed  by  the 
plaintiff,  and  by  the  wife  of  the  defendant  Parfitt  for  him.  In  the 
month  of  January,  1846,  the  plaintiff  paid  to  the  defendant  the  in- 
terest due  on  the  100/.,  and  the  defendant  gave  him  a  receipt  for  such 
interest  In  July,  1846,  the  defendant  procured  the  bill  of  sale  to  be 
registered,  and  the  entry  on  the  certificate  of  registry  took  no  notice 
whatever  of  the  indorsement,  but  treated  the  instrument  as  an  abso- 
lute transfer.  The  plaintiff,  hearing  of  this,  made  application  to  the 
custom-house  authorities  on  the  subject,  but,  being  unable  to  produce 
the  biU  of  sale,  which  was  in  Parfitt's  possession,  without  effect  In 
the  month  of  October,  1846,  Parfitt  transferred,  by  bill  of  sale,  to  John 
Jones,  of  Bristol,  the  other  defendant;  whereupon  the  plaintiff  filed 
his  bill  for  redemption,  and  for  an  injunction  to  restrain  the  registry 
of  the  transfer  to  Jones.  The  injunction  was  obtained,  and  the  cause 
uow  came  on  for  hearing. 

Swanston  and  Roxburgh^  for  the  plaintiff.  The  plaintiff's  right  to 
redeem,  as  against  Parfitt,  is  not  in  any  manner  affected  by  the  ship 
registry  acts,  inasmuch  as  the  transfer,  which  has  been  registered,  was 
a  deed  which  never  existed,  for  the  document  which  was  executed^ 
and  which  ought  to  have  been  registered,  is  to  all  intents  a  mortgage, 
and  nothing  more.  The  case  of  the  defendant  Jones  is,  at  all  events, 
no  better  than  that  of  Parfitt,  for  it  is  not   pretended  that  he  has 

^_  ♦ 
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completed  even  a  legal  title  by  registry.  Boysanv,  Gibson^  4  C.  B.  121. 
Ex  parte  Janes,  2  Cr.  &  J.  613.  FolleU  v.  Delant/j  2  De  G.  &  S.  235. 
Also  the  37th,  38th,  and  45th  sections  of  the  8  &  9  Vict.  c.  89. 

Chapman  Barber,  for  the  defendant  Parfitt  Although  the  transac* 
tion  was  originally  a  loan,  it  was  the  intention  of  the  parties  that  the 
bill  of  sale  should  be  absolute.  The  wife  had  no  authority  to  sign  the 
indorsement  for  the  defendant  The  registry  is  conclusive  evidence 
of  the  defendant's  title.    Meslaer  v.  Gillespie,  11  Ves.  621 

Osborne,  for  the  defendant  Jones.  The  transaction  was  an  abso- 
lute  sale,  and  Jones  has  a  right  to  look  upon  the  registry,  and  that 
only,  as  evidence  of  Parfitt's  title  to  sell ;  and  be  may  rely,  as  he  doea 
rely,  on  the  plaintiff's  laches  in  allowing  the  registry  to  remain  un- 
altered between  July  and  October.    BaUersby  v.  Smyth,  3  Mad.  110. 

Swanston  was  not  called  on  to  reply. 

Knight  Bruce,  V.  C.  The  first  question  is,  whether  the  bill  of 
sale,  and  the  indorsement  upon  it,  are  to  be  taken  as  contemporaneous 
instruments,  or  contemporaneously  signed  by  those  who  signed  those 
instruments,  if  the  woid  ''  instruments  "  can  properly  be  used  in  the 
plural.  I  am  of  opinion  that,  upon  the  evidence,  they  must  be  taken 
to  be  so.  The  next  question  is,  whether,  inasmuch  as  the  indorse- 
ment was  signed,  not  by  the  defendant  Parfitt,  but  by  bis  wife,  it  is 
to  be  taken,  on  this  evidence,  (including  especially  the  receipt,)  that 
she  signed  it  as  his  agent  and  upon  his  authority.  I  am  of  opinion 
that  the  just  and  inevitable  inference  from  the  evidence  is,  that  she 
did  sign  it  as  his  agent  and  by  his  authority.  That  being  so,  the  case 
stands  in  the  same  position,  in  my  judgment,  as  if  the  memorandum 
or  indorsement  had  been  signed  by  Mr.  Parfitt  himself.  The  next-, 
consequence  that  follows  is,  that,  in  my  judgment,  the  indorsement  is 
as  much  a  part  of  the  deed  upon  which  it  is  written  as  if  it  had  been 
inserted  in  the  front  of  the  papers,  in  the  middle,  or  in  any  other  part 
of  the  deed.  Supposing  that  view  of  the  case  to  be  correct,  the  in* 
strument  is,  to  all  intents  and  purposes,  a  mortgage.  It  has,  however, 
been  registered  and  entered  in  the  custom-house  books  in  such  a  form 
as  not  to  mention  whether  it  is  a  sale  or  a  mortgage ;  and  a  bill  of 
sale  may  be  a  description  of  a  conveyance  or  assurance  as  applicable 
to  a  transaction  which  is  not  a  sale,  in  the  colloquial  sense  of  the  ex- 
pression, as  to  one  that  is ;  and  the  question  is,  whether  the  circum- 
stance that  it  is  not  mentioned  in  the  manner  that  I  have  stated,  as  a 
mortgage  or  a  security  for  money,  is  to  invalidate  the  transaction.  I 
am  of  opinion  that  that  cannot  be  contended  for  successfully  upon 
any  part  of  the  act  of  Parliament^  unless  on  the  45th  section ;  and  I 
am  also  of  opinion  that  the  45th  section  was  not  intended  to  iuval* 
idate,  and  does  not  invalidate,  such  a  transaction.  There  are  two 
views  of  this  case :  one,  that,  the  act  not  having  been  obeyed,  the 
legal  interest  never  has  been  effectually  taken  out  of  the  plaintiff.  If 
that  is  the  fair  view,  which  I  do  not  say,  the  plaintiff  nevertheless  has 
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a  right  to  come  here,  he  submitting  to  redeem,  for  the  purpose  of  tak- 
ing the  cloud  off  his  title.  If,  however,  the  legal  interest  has  been 
taken  out  of  him,  then  I  say  it  has  not  been  so  taken  out  of  him  as  by 
law  to  exclude  his  right  of  redemption.  The  case  of  Jones  has  not 
a  right  to  stand  higher  than  that  of  Parfitt.  The  consequence  is,  that 
there  must  be  redemption  upon  the  usual  terms,  except  that,  as  to  the 
costs  occasioned  by  denying  or  disputing  the  right  of  redemption, 
those  costs  must  be  separated,  and  paid  to  the  plaintiff:  the  one  set 
must  be  placed  against  the  other.  I  think  that  the  law  has  been  too 
much  for  dishonesty  in  this  case.  I  continue  the  injunction,  because 
I  think  it  fit  in  the  present  state  of  circumstances. 


* 
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England.^ 

May  3,  1851. 

Costs  —  Joint-stock  Companies  Windings-up  Acts. 

A  snit  was  institnted  before  the  passing  of  the  Joint-stock  Companies  Winding-np  Acts,  for 
tiie  winding  no  the  affairs  of  a  companj.  The  bill  was  dismissed,  with  costs,  as  against 
some  of  the  defendants.  An  order  was  afterwards  made  under  the  Joint-stock  Com- 
panies Winding-up  Acts  for  the  winding  ap  of  the  company's  affairs,  and  the  official 
manager  petitioned  to  have  the  money  in  court  in  the  snit  paid  to  him.  The  defendants, 
•gainst  whom  the  bill  had  been  dismissed,  with  costs,  appeared,  although  not  served  with 
the  petition,  and  asked  for  payment  of  those  c<»ts  out  of  the  fund,  on  the  ground  that  they 
had  no  means  of  getting  them  from  the  plaintiff-,  and  the  court  ordered  those  costs,  and 
also  their  costs  of  appearing  on  the  petition,  to  be  paid  out  of  the  fund  accordingly. 

This  was  the  petition  of  the  official  manager,  appointed  under  the 
Winding-up  Act,  of  the  Imperial  Bank  of  England,  praying  that  a 
sum  of  money  standing  to  the  credit  of  the  cause  of  Walworth  v. 
Bolt  might  be  paid  over  to  him  in  the  above-mentioned  matter.  The 
suit  of  Walworth  v.  Holt  was  instituted  in  or  about  1840,  for  the  pur- 
pose of  settling  the  affairs  of  this  bank ;  but,  from  the  numerous  par- 
ties and  other  circumstances,  it  was  found  impracticable  to  proceed 
with  it  successfully.  During  the  proceedings,  however,  in  the  suit, 
the  same  was,  as  against  some  of  the  defendants,  disn^issed,  with 
costs,  but  the  plaintiff  was  unable  to  pay  them.  Since  the  passing 
of  the  Joint-stock  Companies  Winding-up  Acte,  an  order  for  winding 
up  the  company  had  been  obtained,  under  which  the  petitioner  had 
been  duly  appointed  official  manager. 

Bacon  and  J.  V.  Prior^  for  the  petition. 

Follett^  Hardy,  and  Fleming,  for  parties  in  the  suit,  consented  to  the 
fund  being  paid  over  as  prayed. 

>  15  Joe  853. 
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JBarey  for  the  defendants  against  whom  the  bill  had  been  dismissed, 
with  costs,  and  who  had  not  been  served  with  the  petition,  asked  that 
those  costs  might  be  ordered  to  be  paid  oat  of  the  fund  before  any 
part  of  it  was  handed  over  to  the  official  manager.  The  costs  had 
been  taxed,  but  the  plaintiff  seemed  totaUy  unable  to  pay  them.  If 
the  money  were  paid  to  the  official  manager,  he  would  have  no  au* 
thority  in  the  matter  of  the  act  to  pay  them ;  so  that,  if  they  were 
not  ordered  to  be  paid  before  the  money  was  paid  out  of  the  ac- 
countant general's  office,  there  would  be  no  chance  of  the  defendants 
receiving  them  at  alL 

Bacon  argued,  that,  as  the  bill  had  been  already  dismissed  against 
these  particular  defendants,  the  court  had  no  jurisdiction  to  deal  with 
the  fund  in  the  suit,  since  the  order  under  the  act  of  Parliament,  giv« 
ing  a  new  jurisdiction,  had  been  made ;  and  as  these  defendants  nad 
no  locus  standi  under  the  act,  the  court  must  leave  them  to  their  origi- 
nal remedy — namely,  against  the  plaintiff  personally. 

Knight  Bruce,  V.  C.  It  is  no  more  than  reasonable  and  just  that 
the  costs  of  these  defendants,  so  taxed,  and  their  costs  of  appearing 
here  on  this  petition,  should  be  paid  out  of  the  fund  before  it  is  handed 
to  the  officisil  manager ;  and  I  so  order  accordingly. 


Ex  parte  Walker  ;  in  re  The  Royal  Bank  op  Australia.^ 

May  13, 185L 

Joint-stock  Companies  Winding^p  Acts — Documents  —  Creditors — 

LMpection. 

Credtton  of  a  company  ordered  to  be  wound  up  filed  their  claims  before  the  master,  who,  on 
th^ir  appUcatioD,  gave  leave  to  inspect  documents  in  the  hands  of  Uie  offidai  manager : — 

Hddy  on  a  motion  by  contribntories  to  discharge  the  order,  that  the  creditors  were  entitled 
to  the  inspection. 

A  motion  in  this  matter  was  made  on  behalf  of  certain  oontrib- 
utories  of  the  company,  that  the  order  of  Master  Richards,  dated  the 
8th  of  May,  1851,  whereby  it  was  ordered  that  Mr.  Dobie  should,  on 
behalf  of  his  respective  clients,  (whose  claims  to  be  admitted  as 
creditors  herein  had  been  filed  on  the  proceedings  in  his  office  by  Mr. 
Dobie  in  this  matter,)  be  at  liberty  to  inspect  and  take  copies,  at  their 
expense,  of  the  several  books  and  documents,  in  the  said  order  men- 
tioned, in  the  hands  of  the  official  manager  in  the  above-named  mat- 
ter, might  be  discharged  or  varied.  The  creditors  or  debenture  hold- 
ers of  the  Royal  Bank  of  Australia,  having  filed  their  claims  in  the 
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master's  ofEce,  applied  to  the  master  for  leave  to  inspect  and  take 
copies  of  certain  documents  relating  to  the  bank  which  were  in  the 
hands  of  the  official  manager ;  and  the  master  had,  by  the  order  now 
appealed  from,  given  sach  leave. 

Baconj  for  the  motion.  These  creditors  must  make  out  a  case  to 
establish  their  right  to  examine  the  books.  The  48th  section  of  the 
Winding-up  Act  of  1848,  provides,  "that,  subject  to  the  control  of 
the  master,  all  contributories  shall  be  entitled,  without  fee  or  reward, 
to  inspect  all  or  any  of  the  books  of  the  company,  or  of  the  official 
manager  or  receiver,  if  any,  and  to  take  copies  or  abstracts  of,  or  ex- 
tracts from,  all  or  any  of  such  books,  or  any  part  thereof."  These 
creditors  are  not  contributories,  and,  therefore,  have  not  the  right 
under  this  section  to  inspect  the  books.  The  58th  section  enacts, 
"  that,  except  as  is  by  the  act  expressly  provided,  nothing  in  the  act  ^ 
contained,  nor  any  petition  or  order  under  the  same,  for  the  dissolu-  "^ 
tion  and  winding  up,  or  for  the  winding  up  of  any  company,  shall 
extend  or  enlarge,  diminish,  prejudice,  or  in  any  wise  alter  or  affect 
the  rights  or  remedies  of  creditors."  A  creditor  must  establish  his 
right  before  he  can  compel  the  production  of  his  debtor's  books ;  and 
such  right  had  not  been  established  here.  [He  cited  also  the  63d  sec- 
tion of  the  act  of  1848,  and  the  19th  section  of  the  act  of  1849.]  /^ 


y 


W.  T.  S.  Danielj  for  the  official  manager,  did  not  object  to  the  pro- 
duction of  the  books. 

TVigram  and  Sehoyn^  for  the  creditors,  were  not  called  on. 

Knight  Bruce,  V.  C.  Had  this  been  an  existing  company,  and 
a  creditor  had  filed  a  bill  to  establish  his  claim,  and  the  company,  by 
their  answer,  had  not  sVorn  that  the  documents  in  their  possession 
did  not  relate  to  the  claim  of  the  plaintiff,  the  plaintiff's  right  to  in- 
spection would  have  been  plain  and  incontestable.  I  think  a  mas- 
ter has  a  discretion  under  the  Winding-up  Act  to  make  such  an  order 
as  the  present,  permitting  the  production  and  the  inspection  of  the 
documents  in  the  hands  of  the  official  manager;  and  as  I  see  no 
reason  to  suppose  that  the  master  has  not  exercised  his  usual  good 
sense  and  his  proper  discretion  on  this  occasion,  I  shall  refuse  the 
motion,  with  costs. 


f ' 
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In  re  Gedye.* 

April  23,  1851. 

Solicitor  —  Taxalion  —  Costs  —  Signed  Bill —  Responsibility  — 

Client  —  Agent, 

A  solicitor^  who  sold  his  bnsiness,  bat  who  continaed  to  oondact  a  suit  in  chanoery  in  Um 
office  as  tlie  agent  of  one  of  the  uhiintiffs,  indepeiidentlj  of  the  solicitor  who  had  pur- 
chased the  business,  will  not  be  allowed  to  deny  his  agencj,  or  to  strike  from  the  oilli 
of  costs  of  such  solicitor  the  costs  of  proceedings  which  had  beea  incurred  by  a  mistako 
made  in  conducting  the  cause;  and  a  petition  for  the  taxation  of  the  bills  of  costs  under 
special  circumstances  was  dismissod,  with  costs. 

This  was  the  petition  of  T.  B.  Simpson  and  Bryan  Holme,  pray* 
ing  for  a  reference  to  the  master  to  tax  and  settle  seven  bills  of  costs. 

Li  1844,  the  petitioners,  with  Mara^aret  Toulmini  deceased,  were 
the  plainti^s  in  a  suit  of  Tbtdmin  v.  Uopland^  which  was  brought  be* 
fore  the  court  by  original  bill,  and  by  bill  of  revivor  and  supplement, 
and  they  employed  N.  Gedye  as  their  solicitor. 

Some  time  previous  to  1849,  five  bills  of  costs  were  left  by  Mr. 
Gedye  with  Samuel  S.  Toulmin,  the  son  of  Margaret  Toulmin,  and 
formerly  the  solicitor  of  the  plaintiffs;  none  of  these  bills  were 
signed,  but  they  were  accompanied  by  a  cash  account,  in  which  Mr» 
Gedye  gave  credit  for  50/. 

On  the  13th  of  August,  in  answer  to  an  application  from  Mr. 
Gedye,  asking  for  150/.  on  account,  Mr.  Toulmin  informed  him  that 
the  biils  apparently  contained  errors  which  would  bring  the  amount 
of  the  bills  to  less  than  2Q0L  Mr.  Gedye  took  no  notice  of  this  let* 
ter;  but  some  weeks  after,  Mr.  Lott,  his  clerk,  called.  Mr.  Toulmin 
then  gave  him  the  bills,  with  the  objections  written  upon  them,  and 
upon  his  returning  them,  he  informed  him  that  he  objected  to  the 
costs  occasioned  by  the  filing  the  amended  supplemental  bill  as  an 
original  bill,  and  also  to  the  costs  of  the  motion  for  taking  it  off  the 
file. 

Mr.  Gedye  declined  to  withdraw  these  costs,  and  Mr.  Toulmin 
subsequently  delivered  the  bills  to  his  mother,  but  she  died  on  the 
4th  of  July,  1850,  without  any  application  being  made  to  her  by  Mr. 
Gedye  respecting  the  bills. 

The  petition  also  stated  that  Mr.  Toulmin  had  no  authority  to  re* 
ceive  the  bills  for  the  plaintiffs. 

On  the  23d  of  September,  1850.  two  other  bills  of  costs  were  de* 
livered  to  the  executors  of  Mrs.  Toulmin,  accompanied  by  a  letter 
from  Mr.  Gedye. 

On  the  21st  of  November,  1850,  the  petitioners  obtained  the 
common  order  for  the  taxation  of  the  seven  bills  of  costs ;  and  on  the 
7th  of  November,  1850,  a  warrant  was  taken  out  and  served  upon 
Mr.  Gredye. 

On  the  29th  of  January,  1851,  upon  the  application  of  Mr.  Gedye, 
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the  order  of  course  for  the  taxation  of  the  bills  was  discharged,  with- 
out costs. 

This  petition  now  insisted  that  the  sum  of  36Z.  charged  in  respect 
of  the  supplemental  bill  taken  off  the  file,  and  of  the  motion  made 
for  that  purpose,  was  unreasonable.  It  also  set  out  a  portion  of  the 
bills,  which  included  a  sum  of  15/.  65.  Sd.  for  a  copy  of  the  short-hand 
writer's  notes,  and  alleged  that  the  five  bills  contained  many  objec- 
tionable charges  besides  those  specified,  and  that  the  correctness  of 
the  bills  could  not  be  ascertained  without  an  examination  of  the 
papers,  which  Mr.  Gedye  refused. 

The  affidavits  in  opposition  stated  that  Mr.  Gredye  purchased  the 
business  of  Mr.  Toulmin,  who  continued  in  the  office  and  managed 
the  cause  of  Toulmin  v.  Copland^  and  delivered  to  his  clerk  the  en- 
grossment of  an  amended  supplemental  bill,  with  directions  to  file  it, 
without  producing  the  order,  which  Mr.  Toulmin  himself  had  ob- 
tained, to  amend,  or  informing  him  that  it  was  an  amended  supple- 
mental bill,  which  was  consequently  received  and  filed  as  an  original 
bUl.  That  Mr.  Toulmin  prepared  the  brief  and  affidavit  to  resist  the 
motion  to  take  this  bill  off  the  file,  and  referred  counsel  to  the  short- 
hand writer's  note ;  that  he  acted  generally  as  if  he  had  the  full  sanc- 
tion of  his  mother,  as  he  gave  directions  without  any  communication 
with  her;  and  that  the  bills  of  costs  were  delivered  to  Mr.  Toulmin 
as  the  agent  of  his  mother :  but  this  was  denied. 

Mr.  Freelingy  in  support  of  the  petition.  Mrs.  Toulmin  knew 
nothing  of  the  delivery  of  the  bills  of  costs  until  they  were  delivered 
to  her  by  Mr.  Toulmin,  and  at  that  time  no  action  could  have  been 
brought  upon  the  bills;  their  being  unsigned,  therefore,  was  a  ground 
for  asking  for  the  taxation  of  the  bills,  though  the  client,  under  the  6 
&  7  Vict  c.  73,  could  obtain  an  order  for  taxation  of  an  unsigned 
biU.     In  re  Pender,  8  Beav.  299 ;  s.  c.  2  Phill.  69 ;  16  Law  J.  Rep. 

JN.  s.)  Chanc.  25.  JBUHnff  v.  Coppock,  1  Exch.  Rep.  14 ;  s.  c  16  Law 
.  Rep.  (n.  s.)  Exch.  265.  The  delay  in  applying  for  taxation  had 
been  caused  by  the  correspondence  respecting  the  charges,  but  no 
delay  had  taken  place  after  the  bills  were  delivered  to  Mrs.  Toulmin. 
Lfi  re  Bagshawe.  2  De  Gex  &  Sm.  205.  The  bill  also  contained 
charges  which  originated  with,  and  were  consequent  upon,  mistakes 
made  by  the  solicitor,  and  these  charges,  included  a  sum  of  15/.  Qs. 
6dL  for  the  copy  of  the  short-hand  writer's  notes:  these  could  not  be 
supported. 

Mr.  Rovndell  Paltner  and  Mr.  R.  G.  Wefford,  contra.  The  bills 
were  delivered  to  Mr.  Toulmin  some  time  in  1849 ;  he  acted  as  the 
agent  of  his  mother.  In  the  absence,  therefore,  of  any  special  error, 
taxation  will  be  refused  on  account  of  the  delay.  In  re  Harper  and 
'Parry  Jones,  10  Beav.  284.  The  delivery  of  the  bills  of  costs  to  an 
agent  of  the  client  had  been  held  to  be  a  sufficient  compliance  with 
the  6  &  7  Vict  c.  73.  As  to  the  question  of  negligence,  Mr.  Toul- 
min had  his  attention  called  to  that  so  far  back  as  1849,  but  no  ob- 
jection was  then  made ;  the  business,  also,  was  actually  transacted 


COURTS  OP  CHANCERY,  1851.  86 

in  re  Gedye. 

by  Mr.  Toulmin  himself,  without  the  intervention  of  Mr.  Gredye. 
The  items  also  were  consequent  on  Mr.  Toulmin's  neglect,  and  ought 
not  to  be  charged  to  Mr.  Gredye,  especially  the  short-hand  writer's  note, 
which  had  been  used  by  Mr.  Toulmin  when  appealij}g  against  the 
order  directing  the  bill  to  be  taken  off  the  file. 

Mr.  Freeling  replied. 

The  Master  of  thk  Rolls.  Five  of  the  bills  of  costs,  to  which 
alone  it  will  be  necessary  to  refer,  were  delivered  to  Mr.  Toulmin,  who 
was  not  the  plaintiff  in  the  suit  of  Toulmn  v.  Copland,  neither  was 
he  the  client  of  Mr.  Gedye.  Unless,  therefore,  Mr.  Toulmin  was  the 
agent  for  one  of  the  plaintiffs  to  accept  the  delivery  of  the  bills,  an 
order  for  taxation  would  have  been  a  matter  of  course. 

On  the  21st  of  November,  1850,  an  order  of  course  was  accord- 
ingly obtained,  on  the  ground  that  the  bills  were  not  delivered  to  Mr. 
Toulmin  as  the  agent  of  any  one  of  the  plaintiffs ;  but  this  was  dis- 
charged on  the  29th  of  January,  1851,  as  Mr.  Toulmin  was  con- 
sidered to  be  the  agent  of  the  substantial  plaintiff  in  the  cause,  and 
the  delivery  to  him  was  held  to  be  -equivalent  to  a  delivery  to  her. 
I  must  consequently  consider  that  the  bills  were  duly  delivered  to  the 
plaintiffs.  The  grounds  for  now  asking  for  the  taxation  of  these  bills 
are :  first,  that  the  bills  were  unsigned,  and  that  the  clients  are  en- 
titled to  taxation,  although  they  may  not  make  out  any  such  special 
circumstances  as  would  be  requisite  if  the  bills  had  been  signed ;  and 
secondly,  that  taking  the  bill  as  one  to  which  the  provisions  of  the 
6  &  7  Vict,  c.  73,  apply,  the  petitioners  have  proved  such  special  cir- 
cumstances as  entitle  them  to  have  the  bills  taxed. 

In  support  of  the  first  ground,  it  was  urged  that  both  reason,  and 
the  principles  of  equity,  and  all  the  decided  cases  settled  that  the 
solicitor  who  delivers  an  unsigned  bill  shall  not  take  advantage  of 
this  defect;  that  he  cannot  deliver  an  unsigned  bill  and  take  the 
chance  of  its  being  paid,  and,  if  the  client  should  desire  taxation,  say, 
"  This  bill  is  a  mere  nullity;  I  will  now  deliver  the  real  bill  of  costs ;" 
and  the  case  of  In  re  Pender  was  cited.  In  that  decision  I  fully  con- 
cur ;  but  it  remains  for  consideration  whether  this  view  will  entitle  the 
petitioners  to  an  order  for  the  taxation  of  these  five  bills.  The  client 
who  receives  an  unsigned  bill  of  costs  has  a  right  to  treat  it  either  as 
a  nullity,  or  as  a  bill  delivered  under  the  authority  of  the  6  &  7  Vict. 
c.  73 :  he  may  altogether  disregard  its  existence,  and  treat  it  as  waste 
paper,  except  upon  a  question  for  the  delivery  up  of  papers,  as  no 
action  pan  be  brought  upon  it.  But  the  case  of  In  re  Pender  has 
settled  that  the  client  may,  if  he  pleases,  treat  the  bill  as  duly  signed 
by  the  solicitor  under  the  6  &  7  Vict  c.  73 ;  he,  in  fact,  by  delivering 
an  unsigned  bill,  gives  the  client  an  option  of  treating  it  as  a  nullity 
or  as  a  bill  duly  signed  ;  but  that  case  does  not  sanction  the  idea  that 
the  client  may  treat  the  bill,  first,  in  one  way,  and  then  in  another,  if 
the  first  does  not  suit  his  purpose;  he  cannot  treat  it  first  as  a  signed 
bill,  and  then,  if  it  does  not  answer  his  purpose,  treat  it  as  a  nullity. 
la  this  case,  if  it  had  been  intended  to  treat  these  bills  as  a  nullity, 
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the  application  ought  to  have  been  for  an  order  of  course  for  the  de- 
livery and  taxation  of  the  bills  of  costs ;  but  instead  of  that,  they 
have  treated  the  bills  as  properly  delivered  under  the  6  d6  7  Vict  c 
73,  and  applied  for  an  order  of  course  to  tax  them,  and  as  that  was 
discharged,  they  now  apply  for  an  order  to  tax  them  under  special 
circumstances.  Such  a  course  is  inconsistent  with  treating  the  bills' 
as  duly  signed,  and  here  I  think  that  the  clients  have  waived  the  for- 
mality, and  treated  the  bill  as  duly  signed.  It  was  argued,  though 
the  bill  had  not  been  treated  as  a  mere  nullity,  that  the  want  of  the 
signature  might  be  treated  as  a  special  circumstance,  upon  which  the 
court  would  direct  the  taxation ;  but  I  cannot  concur  in  that  argu- 
ment The  statute  provides,  where  the  bill  is  signed,  that  certain 
special  circumstances  shall  be  proved  to  induce  the  court  to  admit  the 
taxation  of  that1)ill;  and  the  want  of  signature  cannot  be  treated  as 
one  of  those  special  circumstances,  for  the  very  purpose  is  that  the 
bill  is  to  be  treated  as  a  signed  bill  properly  delivered.  I  cannoti 
therefore,  regard  that  argument,  but  must  treat  the  bill  as  if  it  were 
properly  signed  and  delivered,  and  consider  whether,  in  the  special 
circumstances  alleged,  there  are  any  reasons  whatever  to  induce  the 
court  to  direct  a  taxation. 

First,  then,  as  regards  the  lapse  of  time,  I  find  no  satisfactory  ex- 
planation. The  exact  time  of  the  delivery  of  the  bills  is  not  ascer- 
tained, but  it  was  before  August,  1849 ;  no  step  was  taken  for  up* 
wards  of  a  year ;  reference  was  made  to  the  correspondence,  but  it 
does  not  afford  any  satisfactory  explanation  of  the  delay ;  it  contains 
nothing  more  than  complaints  of  certain  items  in  the  bills  of  costs, 
which  are  defended  by  Mr.  Gedye.  Since  November,  1850,  the  pend- 
ing proceedings  have  been  relied  upon  to  excuse  the  lapse  of  time,  but 
I  cannot  consider  the  previous  time  sufficiently  accounted  for. 

I  have,  then,  to  consider  the  special  circumstances  arising  from  the 
alleged  overcharges,  and  my  attention  has  been  called  to  two  espe- 
cially, assuming  I  presume,  that  if  those  do  not  entitle  the  petitioners 
to  the  order  asked,  the  others  would  not :  to  those  items,  therefore,  I 
have  only  directed  my  attention.  One  is,  that,  in  consequence  of 
filing  an  amended  supplemental  bill  as  if  it  had  been  an  original  bill, 
a  motion  was  made  to  take  it  off  the  file,  and  costs  amounting  to  36/, 
were  incurred ;  this,  it  has  been  argued,  was  negligence  on  the  part 
of  the  solicitor,  for  which  he  is  not  entitled  to  charge  against  the 
clients.  But  from  the  facts  detailed  in  the  affidavits,  which  are  with- 
out contradiction,  it  appears  that  Mr.  Toulmin  delivered  the  engrossed 
bill  to  the  clerk  of  Mr.  Gedye  to  file,  without  mentioning  that  it  was 
an  amended  bill ;  he  assumed,  and  believed  no  doubt,  that  the  clerk, 
from  his  being  constantly  at  the  office,  would  know  what  had  been 
going  on,  and  would  be  aware  that  the  bill  was  an  amended  bill ; 
he,  however,  was  not  aware  of  that  fact,  and  he  filed  the  bill  as  an 
original  bill,  and,  in  consequence  of  this,  the  costs  of  the  motion  for 
taking  it  off  the  file  were  incurred.  It  was  argued  that  if  a  solicitor, 
at  the  request  of  a  client,  takes  an  improper  step  which  creates  costS| 
the  solicitor  cannot  exonerate  himself  from  the  costs  incurred  by  his 
conduct,  because,  as  the  client  would  naturally  be  supposed  to  be 
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ignorant  of  legal  proceedings,  it  would  be  the  duty  of  the  solicitor  to 
call  his  client's  attention  to  the  circumstances,  without,  therefore, 
disputing  that  proposition,  it  remains  to  be  considered  bow  far  it 
applies  to  this  case. 

Until  1844,  Mr.  Toulmin  was  the  solicitor  of  Mrs.  Toulmin  in  the 
cause  of  Toulmin  v.  Copland ;  he  then  sold  his  business  to  Mr.  Gedye, 
and  it  was  a  part  of  the  conditions  of  sale  that  Mr.  Toulmin  should 
transact  the  business  in  chancery,  and  in  particular  that  arising  out  of 
this  suit;  he  did,  therefore,  manage  this  business,  and  Lord  Langdale, 
when  he  discharged  the  common  order  to  tax  these  bills,  did  not  de* 
cide  when  Mr.  Toulmin  became  the  agent  of  his  mother;  he  had  been 
her  solicitor  to  the  time  of  settling  his  business,  and  the  affidavits  do 
not  enable  me  to  fix  any  period  at  which  the  agency  ceased,  and  I  feel 
compelled  to  treat  him  as  the  agent  of  his  mother  throughout  the  whole 
of  the  transaction.  I  therefore  consider  the  case  as  if  Mr.  Toulmin 
bad  been  the  client  himself.  Concurring,  therefore,  in  the  view  taken 
of  the  duty  of  a  solicitor  towards  his  client,  I  consider  that  if  the 
client  himself,  being  a  solicitor,  assists  in  conducting  his  own  business 
under  such  terms  as  existed  between  Mr.  Gedye  and  Mr.  Toulmin,  and 
makes  a  mistake  in  the  practice,  he  cannot  throw  the  consequences 
upon  the  actual  solicitor  in  the  cause. 

Assuming,  therefore,  that  a  mistake  was  made,  I  do  not  think  that 
Mr.  Gedye,  who  really  knew  nothing  of  the  business,  but  trusted  the 
whole  to  Mr.  Toulmin,  can  be  considered  as  the  person  liable  for  the 
consequences.  There  possibly  was  blame  on  both  sides ;  I  am  far 
from  saying  that  Mr.  Toulmin  or  the  clerk  were  solely  the  cause  of 
the  mistake,  but  I  think  that  Mr.  Gedye  cannot  be  made  answer- 
able. 

The  only  other  item  is  the  copy  of  the  short-hand  writer's  notes. 
The  affidavits  state  that  it  was  made  at  the  suggestion  of  Mr.  Toul- 
min, and  that  he  referred  to  them  as  important  in  the  observations 
made  to  counsel  in  the  case ;  that  remains  uncontradicted.  But,  in- 
dependently of  the  propriety  of  this  item,  I  think  it  is  not  one  which 
I  can  consider  an  overcharge,  or  one  on  account  of  which  I  ought  to 
allow  this  bill  to  be  taxed.  It  is  not  necessary  for  me  to  consider 
whether,  if  these  items  had  been  considered  overcharges,  they  would 
have  been  sufficient  for  directing  the  bills  to  be  taxed,  as,  under  the 
circumstances,  I  think  they  are  not  such  as  will  entitle  the  petitioners 
to  the  order  asked.  I  think  the  time  being  unaccounted  for  will  not 
allow  me  to  direct  the  taxation.  I  do  not  concur  in  the  argument 
that  the  bills  being  unsigned,  and  the  way  in  which  they  were  treated 
by  the  petitioners,  can  ever  entitle  them  to  obtain  an  order  for  taxa- 
tion. The  result,  therefore,  is,  that  the  petitioners  are  not  entitled  to 
the  order  they  ask ;  and  the  petition  must  be  dismissed,  with  costs. 
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In  the  Matter  of  Simpson's  Settlement.^ 

June  14,  1851. 

Power —  Default  of  Appointment — JoirU  and  separate  Powers  of 

Appointment. 

By  the  settlement  made  on  the  marriage  of  A.  and  B.,  certain  real  estates  were  conrcTed  to 
trustees  apon  tmst  topay  the  rents  to  A.  for  life,  and,  after  his  death,  to  B.  for  life,  and,  after 
the  death  of  A.  and  0.,  npon  trust  for  snch  one  or  more  of  the  children  of  the  marriage  as 

A.  and  B.  should  by  deed  jointly  appoint ;  and,  in  case  of  the  death  of  A.  in  the  lifetime  of 
B.,  before  any  such  appointment  should  be  made,  as  B.  by  deed  should  appoint.    A.  and 

B.  jointly  appointed  two  fourths  of  the  estate  to  two  of  their  children.    A.  died.    B.  ap- 
pointed the  other  two  fourths  to  two  other  of  the  children:— 

EMy  that  the  appointments  made  by  B.  alone  were  yalid. 

By  indentures  of  settlement,  dated  the  14th  and  15th  of  Jane,  1797, 
and  made  on  the  marriage  of  Mr.  Simpson  and  Miss  Duberly,  certain 
real  estates  belonging  to  Miss  Duberly  were  conveyed  to  trustees  la 
fee,  upon  trust  to  pay  the  income  to  Mr.  Simpson  for  life,  and,  after 
his  death,  to  Mrs.  Simpson  for  her  life.  The  trusts  of  this  property, 
after  the  death  of  the  survivor,  were  then  declared  in  the  following 
terms :  "  To  the  use  of  any  one  child,  or  any  two  or  more  children,  of 
the  said  fiL  H.  Simpson  on  the  body  of  the  said  M.  A.  Duberly  to  be 
begotten,  in  such  parts,  shares,  and  proportions,  in  case  there  should 
be  two  or  more  such  children,  and  for  such  estate  and  estates,  and  in 
such  manner,  and  witli,  under,  and  subject  to  such  powers,  provisoeSi 
conditions,  and  restrictions,  and  with  such  limitations  over  (but  such 
limitations  over  to  be  for  the  benefit  of  some  or  one  of  the  said  children) 
as  the  said  H.  H.  Simpson  and  M.  A.  Duberly,  at  the  time  or  times 
during  their  joint  lives,  by  any  deed  or  deeds,  writing  or  writings,  with 
or  without  power  of  revocation  and  new  appointment,  to  be  by  them 
and  each  of  them  sealed  and  delivered  in  the  presence  of,  and  to  be 
attested  by,  two  or  more  credible  witnesses,  should  direct,  limit,  and 
appoint;  and  in  case  of  the  death  of  the  said  M.  A.  Duberly  in  the 
lifetime  of  the  said  H.  H.  Simpson,  before  any  such  direction,  limita- 
tion, or  appointment  should  be  made,  then  as  the  said  H.  tt  Simpson, 
at  any  tinae  or  times  during  his  life,  after  the  decease  of  the  said  M.  A. 
Duberly,  by  any  deed  or  deeds,  writing  or  writings,  with  or  without 
power  of  revocation  and  new  appointment,  to  be  by  him  sealed  and 
delivered  in  the  presence  of,  and  to  be  attested  by,  two  or  more  credible 
witnesses,  or  by  his  last  will  and  testament  in  writing,  or  any  codicil 
thereto  to  be  by  him  signed,  sealed,  and  published  in  the  presence  of, 
and  to  be  attested  by,  three  or  more  credible  witnesses,  should  direct, 
limit,  or  appoint ;  but,  in  case  of  the  death  of  the  said  H,  H,  Simpson 
in  the  lifetime  of  the  said  M  A.  Duberly^  before  any  such  direction^  limi' 
tation^  or  appointment  should  be  made^  then  as  the  said  M.  A.  Duberly, 
at  any  time  or  times  during  her  life,  and  whilst  she  should  be  sole  and 
unmarried,  after  the  death  of  the  said  H.  H.  Simpson,  by  any  deeds  or 
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deed,  writing  or  writings,  with  or  without  power  of  revocation  and 
new  appointment,  to  be  by  her  scaled  and  delivered  in  the  presence 
of,  and  to  be  attested  by,  two  or  more  credible  witnesses,  or  by  her 
last  will  and  testament  in  writing,  or  any  codicil  thereto  to  be  by  her 
sealed  and  published  in  the  presence  of,  and  to  be  attested  by,  three 
or  more  credible  witnesses,  should  direct,  limit,  or  appoint;  and  in 
default  of  all  such  direction,  limitation,  or  appointment  as  aforesaid/* 
upon  the  trusts  therein  mentioned. 

There  were  four  children  of  the  marriage.  Mr.  and  Mrs.  Simpson, 
by  a  deed,  dated  in  March,  1821,  jointly  appointed  one  fourth  of  the 
trust  property  to  one  of  their  children,  and  by  another  deed,  dated  in 
October,  1833,  jointly  appointed  another  fourth  to  another  of  their 
children.  Mr.  Simpson  died  in  1835.  Mrs.  Simpson,  by  two  deeds, 
dated  in  February,  1836,  appointed  the  other  two  fourths  of  the  trust 
property  to  her  two  other  children.     Mrs.  Simpson  died  in  1850. 

The  real  estate,  which  was  the  subject  of  the  settlement,  had  been 
sold  under  a  power  contained  in  the  settlement,  and  the  purchase 
money  had  been  invented  in  consols,  in  pursuance  of  the  settlement 
The  trustees  of  the  settlement  transferred  two  fourths  of  the  stock  to 
the  two  children  in  whose  favor  the  joint  appointment  had  been  made, 
and  those  claiming  under  them,  and  paid  the  residue  into  court  under 
the  Trustee  Relief  Act 

This  was  a  petition  presented  by  the  two  children  in  whose  favor 
the  appointments  had  been  made  by  Mrs.  Simpson  and  those  claim* 
ing  under  them,  praying  for  a  transfer  of  the  stock  which  had  been 
transferred  into  court  The  only  question  on  the  petition  was,  whether 
Mrs.  Simpson's  appointments  were  valid.  By  the  settlement,  a  power 
was  given  to  Mr.  and  Mrs.  Simpson  to  appoint  the  estates  jointly. 
It  was  then  declared  that,  if  Mr.  Simpson  should  die  in  the  lifetime 
of  Mrs.  Simpson,  before  any  such  appointment  should  be  made,  Mrs. 
Simpson  should  have  a  power  of  appointment  As  a  joint  appoint- 
ment of  a  part  of  the  property  had  been  made  by  Mr.  and  Mrs.  Simp- 
son, it  was  considered  doubtful  whether  Mrs.  Simpson  had  ever  any 
sole  power  of  appointment 

Mr,  James  Parker  and  Mr.  Walford^  for  the  petition. 

Mr.  Kenyon  Parker  and  Mr.  BriggSy  Mr.  Malins  and  Mr.  Austen^ 
Mr.  Bacon  and  Mr.  Boyle^  for  the  parties  claiming  fiidversely  to  the 
petitioners,  cited  Simpson  v.  Paui^  2  Eden,  34. 

Mr.  Russell  and  Mr.  B.  L.  Chapman^  for  the  trustees. 

Knioht  Bruce,  V.  C,  said  that  the  expression,  <<  any  such  appoint- 
ment," must  be  taken  to  mean  a  complete  appointment  of  the  whole 
estate,  and  that,  whatever  the  words  were,  the  meaning  to  be  collected 
from  the  whole  of  the  instrument  was,  that  whatever  was  not  ap- 
pointed by  Mr.  and  Mrs.  Simpson  jointly  should,  in  the  event  which 
happened,  —  the  death  of  Mr.  Simpson  in  the  lifetime  of  Mrs.  Simp- 
son, -*  be  subject  to  her  sole  appointnoent  Her  appointments,  there- 
forci  were  valid,  and  the  fund  belonged  to  the  petitioners. 
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^  re  Lowndes's  Trust.^ 

April  26,  1851. 

Payment  of  Dividends  —  Estate  for  Life  —  Prospective  Order  — 

Eviderice, 

The  dividends  of  a  snm  of  stock  were  ordered,  upon  petition,  to  bo  paid  to  A.  for  her  life, 
and,  after  her  decease,  to  B.  for  her  life ;  but  an  order  for  the  transfer  of  the  fund,  after  the 
death  of  the  survivor  of  them,  was  refused. 

The  dividends  of  a  small  sum  of  stock,  arising  from  the  purchase  money  of  real  estate  taken 
by  a  railway  company,  were  ordered  to  be  paid  to  a  party  claiming  under  a  will,  upon  pro- 
daction  of  the  probate  copy,  with  an  affidavit  that  it  had  been  examined  and  was  correct. 

The  North  Staffordshire  Railway  Company  had  taken  some  free- 
hold hereditaments,  in  respect  of  which  they  paid  417/.  into  court 
The  hereditaments  were  subject,. together  with  other  hereditaments, 
to  the  payment  of  an  annuity  of  500/.  to  Mrs,  Sewell  for  her  life ; 
and,  subject  to  that  charge,  were  vested  in  trustees  for  the  benefit  of 
Mrs.  Reddall'for  her  life,  with  remainder  to  her  eldest  son  in  fee,  and, 
in  default  of  such  issue,  to  Susannah  K.  Reddall  in  fee. 

A  petition  was  now  presented,  by  Mrs.  Sewell,  Mrs.  Reddall,  and, 
Susannah  K.  Reddall,  praying  the  investment  of  the  money,  and  the 
payment  of  the  dividends  to  Mrs.  Sewell  for  her  life,  and,  after  her 
decease,  to  Mrs.  Reddall  for  her  life ;  and  that,  after  her  decease,  the 
principal  might  be  paid  to  Susannah  K.  Reddall.  Mrs.  Reddall  had 
been  married  many  years,  and  had  had  no  male  issue. 

Mr.  Twells  appeared  in  support  of  the  petition,  and  cited  a  case  of 
How's  Trust? 

0 

Knight  Bruce,  V,  C,  made  the  order  as  prayed  respecting  the 
payment  of  the  dividends ;  but  declined  to  make  any  order  respecting 
the  payment  of  the  principal. 

The  interest  of  Mrs.  Reddall  and  Susannah  K.  Reddall  was  de* 
rived  under  the  will  of  Mr.  Lowndes.  The  order  on  the  petition 
was  directed  to  be  drawn  up  upon  production  to  the  registrar  of  the 
probate  copy  of  the  will,  and  an  affidavit  of  the  solicitor  that  he  had 
examined  it  with  the  original,  and  that  it  was  a  correct  copy ;  and 
the  production  of  the  will  itself  was  dispensed  with. 
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^  The  matter  of  How's  Trust  came  before  Vice  Chancellor  Knight  Bruce  in  July, 
1850.  By  a  marriage  settlement,  a  sum  of  stock  had  been  settled  for  the  benefit 
of  the  wife  for  her  life,  and,  after  her  decease,  for  the  husband  for  his  life.  The  fund 
had  been  brought  into  court  under  the  10  &  11  Vict  c.  96.  Upon  the  petition  of  the 
husband  and  wife,  which  was  supported  by  Mr.  Taylor,  and  to  which  Mr.  Cory,  on 
behalf  of  the  trustees,  consented,  the  vice  chancellor  made  an  order  ^r  the  payment  of 
the  dividends  to  the  wife  for  her  life,  and,  after  her  decease,  to  the  husband  for  his 
life. 
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In  re  Hough's  Estate.* 

April  26,  1851. 

Will —  Construction — Revocation. 

A  testator,  by  his  will,  devised  his  real  estate  to  A.  and  B.  in  fee^  on  certain  trusts,  and  by 
a  codicil  appointed  C.  "  to  be  a  trustee  and  executor  of  his  will  in  the  place  of  A.,  whom 
he  did  not  wish  to  act  as  executor : "  — 

Bdd^  that  the  codicil  acted  as  a  revocation  of  the  devise  made  to  A.  bj  the  will. 

A  TESTATOR,  by  his  will,  dated  the  8th  of  February,  1837,  devised 
his  real  estates  to  John  Loman  and  John  Howard  in  fee,  upon  cer- 
tain trusts.  The  testator  made  a  codicil  to  his  will,  dated  the  9th 
of  February,  1837,  which  was  as  follows :  "  I  do  hereby  nominate 
and  appoint  Fisher  Redhead,  of^  &c.,  clergyman,  to  be  a  trustee  and 
executor  of  my  wUl^  in  the  place  o{  John  Howard,  whom  I  do  not 
wish  to  act  as  executor." 

Mr.  Loman  and  Mr.  Redhead  disclaimed  the  trusts  of  the  will. 

This  was  a  petition,  under  the  Trustee  Act  of  1850,  by  thirty  of 
the  persons  claiming  to  be  interested  under  the  will  of  the  testator, 
praying  for  a  reference  to  the  master  to  approve  of  new  trustees  in 
the  place  of  the  disclaiming  trustees. 

Mr.  Freelingj  for  the  petition. 

Mr.  Swinburne^  for  one  of  the  persons  entitled  under  the  will,  op- 
posed the  petition :  first,  on  the  ground  that  the  legal  estate  in  the 
property  devised  to  Mr.  Howard  by  the  will  had  not  been  taken  out 
of  him  by  the  codicil;  and,  secondly,  because  a  claim  had  been 
already  filed  in  respect  of  the  testator's  estate,  and  that,  until  it  was 
heard,  the  question  of  the  appointiSent  of  new  trustees  ought  to 
stand  over. 

Knioht  Bruce,  V.  C,  said  that  there  was  quite  enough  in  the 
codicil  to  take  out  of  Mr.  Howard  the  estates  devised  to  him  by  the 
will.  As  to  the  other  point,  as  the  greater  part  of  the  cestuis  que  trust 
wished  for  a  reference,  he  would  make  it. 
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Jane  12  and  16,  1851. 

Receiver —  Parties  numerous  —  Decree  —  Subsequent  Proceedings  — 

Attendances. 

Where  the  expenses  of  attending  the  passing  a  receiver's  accounts  are  large,  the  coort  will 
direct  the  accoants  to  be  pass^  once  a  year  only. 

In  die  absence  of  directions  made  at  the  hearing  of  a  cause,  the  court  will  not,  upon  an  inter- 
locutory application,  make  any  order  to  restrain  the  defendants,  though  very  numerous, 
from  attending  the  subsequent  proceedings  in  the  cause,  though  the  result  would  be  a  very 
large  saving  to  the  estate  of  the  testator. 

The  annuitants  and  residuary  legatees  interested  in  the  testator's 
real  and  personal  estate,  parties  to  this  suit,  were  very  numerous,  and 
as  the  decree  made  in  the  cause  contained  no  direction  to  the  con- 
trary, they  insisted  upon  their  right  to  be  served  with,  and  to  appear 
upon,  all  the  subsequent  proceedings  in  the  suit,  though  the  estate 
was  thereby  put  to  very  great  expense. 

Mrs.  Claggett,  by  her  petition,  among  other  things,  now  asked  that 
all  future  applications  to  the  court,  whether  made  by  herself  or  any 
other  person  or  persons  having  the  conduct  of  the  cause,  might  in  the 
first  instance,  and  unless  otherwise  directed  by  the  court,  be  made 
without  serving  any  of  the  defendants,  except  the  executors  and  trus- 
tees of  the  testator's  will  and  codicil  or  the  survivor  of  them. 

The  petition  also  asked  that  the  receiver  might  pass  all  future  ac- 
counts of  his  receipts  and  payments  once  a  year,  instead  of  half 
yearly,  unless  the  master  should  otherwise  think  fit 

The  petition  stated  that  great  unnecessary  costs  had  been  oc- 
casioned to  the  testator's  estate  in  these  suits,  in  consequence  of  the 
defendants  appearing  by  separate  solicitors,  and  that  it  would  be  for 
the  benefit  of  the  estate  and  of  %11  parties  interested  if  the  future  pro- 
ceedings were  conducted  as  asked. 

That  the  receiver's  salary  amounted  to  936/.  a  year,  and  that  6002. 
a  year  would  be  saved  in  attendances  before  the  master. 

Mr.  Toiler  said,  that  where  a  class  of  persons  interested  is  numer- 
ous, the  court  will  consider  it  a  matter  of  convenience  whether  it 
would  require  them  all  to  be  made  parties  to  a  suit,  or  allow  them  to 
attend  the  subsequent  proceedings,  and  one  of  a  class  had  been 
allowed  to  represent  others.  Harvey  v.  Harvey^  4  Beav.  215.  Catde" 
cott  V.  CaldecoUj  Cr.  &  Ph.  183 ;  s.  c  10  Law  J.  Rep.  (n.  s,) 
Chanc  178. 

Mr.  Boupell^  Mr.  Lewin^  and  several  other  counsel  represented  the 
defendants,  and  insisted  upon  their  right  to  attend  the  proceedings  in 
the  cause. 
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The  Master  of  the  Rolls.  I  think  I  may  direct  that  the  receiver's 
accounts  shall  be  passed  once  a  year  only. 

The  residuary  legatees  are  entitled  to  attend  the  subsequent  pro* 
ceedings ;  if  it  was  objected  to,  directions  should  have  been  obtamed 
at  the  hearing  of  the  cause. 

The  legatees  must  be  considered  the  best  judges  of  what  is  most 
beneficial  for  their  own  protection.  I  must,  therefore,  dismiss  this 
part  of  the  petition,  with  costs. 


Peters  v.  Bebr.^ 

June  IS  and  17,  1851. 

Examination  of  WUnesses  —  Gommissioners — Fees — Depositions  — - 

Lien. 

In  the  abflence  of  a  spedal  agreement,  a  commissioner  for  the  examination  of  witnesses  will 
not  be  required  to  file  the  depositions  taken  in  the  cause  without  payment  of  his  ftes. 

This  was  a  motion  that  John  Frampton,  the  commissioner  in  the 
suit  acting  for  taking  the  examination  of  witnesses,  might  forthwith 
file  with  the  derk  of  records  and  writs  the  depositions  of  the  wit- 
nesses taken  under  the  commission  issued. 

Mr.  E.  Harrison^  in  support  of  the  motion.  The  solicitor  of  the 
plaintiff  understood  that  the  commissioner  would  not  call  for  his  fees 
until  the  suit  was  concluded,  as  he  was  well  aware  that  the  plaintiff 
had  no  property  except  that  in  the  suit.  The  duty  of  the  eommis* 
sioner  was  pointed  out  by  the  109.th  order  of  May,  1845,  Old.  Can. 
328 ;  14  Law  J.  Rep.  (n.  s.)  Chanc  295;  he  had  no  right  to  detain 
the  depositions. 

Mr.  S.  Smithy  for  Mr.  Frampton,  insisted  that  no  special  agreement 
to  wait  for  the  fees  had  been  made  out.  There  was  no  dispute 
respecting  the  amount,  which  was  about  802.  The  commissioner 
had  no  remedy  for  the  recovery  of  his  fees,  and  the  practice  was  to 
pay  him  immediately;  and  even  if  the  amount  was  disputed,  the 
court  would  restrain  him  from  bringing  any  action  for  his  fees,  and 
refer  it  to  the  master  to  ascertain  what  was  due.  Ambrose  v.  The 
Dunmow  Unionj  8  Beav.  43.  BlvmdeU  v.  Gladstone j  9  Sim.  455 ;  s.  a 
8  Law  J.  Rep.  (n.  s.)  Chanc.  109. 

Mr.  Harrison^  in  reply. 

The  Master  of  the  Rolls.     I  do  not  consider  that  any  special 
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agreement  has  been  made  out ;  but  before  I  decide  the  claim  of  the 
commissioner,  I  will  inquire  into  the  practice. 

June  17.  The  Master  of  the  Rolls.  I  have  made  inquiry  of 
the  several  registrars,  and  I  find  that  the  commissioner  has  a,  lien  upon 
the  depositions  for  his  fees.  I  must,  therefore,  refuse  the  application, 
with  costs. 


Coyle  v.  Alleyne.* 

July  24,  1851. 

Practice  —  Exceptions  —  Injmictian,  Bill  far —  Setting  down 

Exceptions, 

Where  exceptions  for  scandal  and  impertinence  had  been  taken  by  the  defendant  to  a  bill 
filed  for  an  injunction,  but  he  neglected  to  set  them  down  for  hearing,  the  plaintiff  was 
allowed  to  set  them  down. 

Orders  of  court  do  not  take  away  its  general  jurisdiction. 

This  was  an  application,  by  the  plaintiff,  asking  permission  to  set 
down  exceptions  which  the  defendant  had  taken  to  his  bill  for  scandal 
and  impertinence,  but  which  he  refused  to  set  down.  The  plaintiff 
desired  to  get  the  common  injunction ;  he  bad  consequently  applied 
to  set  the  exceptions  down,  but  the  clerk  of  records  and  writs  de- 
clined to  receive  them,  under  the  impression  that  the  defendant  alone 
could  set  them  down,  as  the  12th  order  of  the  2d  of  November,  1850, 
20  Law  J.  Rep.  (n.  s.)  Chanc.  2,  stated  "  that  exceptions  were  to  be 
set  down  for  hearing  by  the  party  filing  the  same." 

Mr.  G,  L,  Russell^  on  behalf  of  the  plaintiff,  now  applied  for  leave 
to  set  down  the  exceptions.  Hughes  v.  Thomas^  2  Coll.  239 ;  s.  c.  7 
Beav.  684. 

The  Master  of  the  Rolls.  The  plaintiff  is  entitled  to  the  order 
asked.  The  general  order  of  the  2d  of  November,  1850,  does  not 
take  away  the  general  jurisdiction  of  the  court. 

i__  ' 
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In  re  BiuseU's  Estate.— Lock  v.  De  BnrglL 

In  re  Russell's  Estate.' 

April  S6,  1851. 

hifants  —  Guardian  —  Petition  —  NeTct^  Friend. 

A  petition  bj  infants  for  the  appointment  of  a  guardian  onght  to  be  presented  bj  them  bj 

their  next  fiiend. 

This  was  a  petition  by  infapts,  for  the  appointment  of  a  guardian. 

Mr.  Jolliffe^  for  the  petition. 

Knight  Bruce,  V.  C,  asked  if  the  petition  was  presented  by  ihe 
infants  by  their  next  friend. 

It  appearing  that  the  petition  was  presented  by  the  infants  alone,-^ 

Knight  Bruce,  V.  C,  directed  that  a  next  friend  of  the  infants 
should  be  named  in  the  petition. 


I  Lock  v.  De  Bubqh.^ 

Jnne  4,  1851. 

Bents  —  Apportionment. 

By  inden tares,  dated  in  1828,  certain  lands  were  settled  on  A.  for  life,  and  a  power  of  leasing 
was  giyen  to  A  The  Apportionment  of  Bents  Act  was  passed  in  1834.  After  1834,  A., 
under  his  power,  granted  leases  pf  diyers  portions  of  the  settled  property.  A  died  in 
1849:  — 

J7eU,  that  A.*s  personal  estate  was  entitled  to  a  proportion  of  the  rents  of  the  lands  of  which 
he  had  granted  leases  under  his  power,  between  the  last  days  of  payment  of  rent  and  hit 
death. 

By  indentures  of  settlement,  dated  the  16th  and  17th  of  January, 
1828,  certain  lands  were  conveyed  to  the  use  of  Mr.  Lock  for  life, 
with  divers  remainders  over.  Mr.  Lock  had,  under  the  settlement,  a 
power  of  leasing,  under  which  he  granted  leases  of  divers  portions 
of  the  settled  property. 

Mr.  Lock  died  on  the  9th  of  December,  1847.  • 

By  the  2d  section  of  the  Apportionment  Act,  (4  Will.  4,  c.  22,) 
which  was  passed  in  1834,  it  is  enacted,  ^  that  from  and  after  the 
passing  of  this  act  all  rents  service  reserved  on  any  lease  by  a  tenant 
in  fee  or  for  life  interest,  or  by  any  lease  granted  under  any  power, 
(and  which  leases  shall  have  been  granted  after  the  passing  of  this 
act,)  and  all  rents  charge  and  other  rents,  &c.,  and  all  other  payments 
of  every  description,  in  the  United  Kingdom  of  Great  Britain  and 
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Ireland,  made  payable  or  coining  due  at  fixed  periods  under  any  in- 
strument that  shall  be  executed  after  the  passing  of  this  act,  shall  be 
apportioned  so,  and  in  such  manner,  that  on  the  death  of  any  person 
interested  in  any  such  rents,  his  or  her  executors,  administrators,  or 
assigns,  shall  be  entitled  to  a  proportion  of  such  rents,  according  to 
the  time  which  shall  have  elapsed  frop  the  commencement  or  last 
period  of  payment  thereof  respectively,  (as  the  case  may  be,)  including 
the  day  of  the  death  of  such  person." 

A  question  arose  in  this  suit  whether  the  personal  estate  of  Mr. 
Lock  was  entitled  to  a  proportion  of  the  rents  of  the  property  which 
had  been  leased  by  him,  under  the  power,  between  the  last  days  of 
payment  of  the  rents  and  his  death. 

Mr.  Calvert  and  Mr.  Brett^  for  the  plaintiff. 

Mr.  WiUcock  and  Mr.  Keene^  for  the  other  parties. 
The  case  of  Knight  v.  Boughton,  12  Beav.  312 ;  s.  c.  19  Law  J.  Rep. 
(n.  8.)  Chanc.  66,  was  cited. 

Knight  Bruce,  V.  C,  said,  that  as  the  leases  were  instruments 
executed  after  the  act  had  been  passed,  he  thought  that  the  estate  of 
Mr.  Lock  was  entitled  to  a  proportion  of  the  rents  reserved  by  those 
leases,  up  to  the  time  of  his  death. 


Pawsey  v.  Barnes.' 

May  5,  1851. 

Claim  —  Statute  of  Limitations  —  Produce  of  Real  Estate  directed  to 

be  sold  —  Stale  Demands. 


A  testator,  by  his  will,  devised  his  real  estate  to  A.  and  B»  on  the  usual  trusts,  for  sale,  and 


granted 
.June,  1850.    A  claim  filed  by  D.,  the  administrator  of  A.,  against  C,  the  executor  of  B., 
in  respect  of  the  share  of  the  purchase  moneys  of  the  testator's  estate  given  to  A.  was  dis- 
missed, with  costs,  but  without  prejudice  to  a  suit. 

Whether  the  produce  of  real  estate  directed  to  be  sold  is  a  "  sum  charged  upon  or  payable 
oux  of  land  "  within  the  meaning  of  the  40th  section  of  the  Statute  of  Limitations,  3  &  4 
.Will.  4,  c.  27  — qwere. 

John  Dennant,  by  bis  will,  dated  the  13th  -of  January,  1816,  de- 
vised all  his  real  estate  to  John  Pollard  and  James  Hearn,  and  their 
heirs,  upon  the  usual  trusts  for  sale;  and  directed  them  to  pay  the 
sums  therein  mentioned  out  of  the  purchase  moneys,  and  to  divide 
the  residue  between  John  Pollard  and  certain  other  persons  therein 
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named.  The  testator  appoiated  John  Pollard  and  James  Heam  to 
be  his  executors. 

The  testator  died  in  February,  1816,  and  his  will  was  proved  by 
both  his  executors  in  August,  1816. 

John  Pollard  died  in  October,  1817. 

James  Hearn  died  in  1849,  having,  by  his  will,  appointed  the  de* 
fendant,  Mr.  Barnes,  his  sole  executor  and  trustee. 

On  the  17th  of  June,  1850,  letters  of  administration  of  the  estate 
of  John  Pollard  were  granted  to  Mary  Ann  Pawsey,  the  wife  of  Wil- 
liam Pawsey. 

A  claim  was  filed  by  Mr.  and  Mrs.  Pawsey,  against  Mr.  BarneSi 
as  executor  of  Mr.  Hearn,  in  respect  of  the  share  of  the  purchase 
moneys  of  the  real  estate  given  by  the  will  of  Mr.  Dennant  to  John 
Pollard. 

It  was  stated,  in  an  affidavit  filed  by  the  plaintiff  in  support  of  the 
claim,  that  they  believed  that  the  whole  or  the  greater  part  of  the  real 
estates  of  the  testator,  Mr.  Dennant,  had  been  sold  in  1835. 

Mr.  Wigram  and  Mr.  Elderton^  for  the  claim,  stated  the  25th  sec- 
tion of  the  3  &  4  Will.  4,  c.  27,  which  enacts,  ^  That  when  any  land 
shall  be  vested  in  a  trustee  upon  any  express  trust,  the  right  of  the 
cestui  que  trusty  or  any  person  claiming  through  him,  to  bring  a  suit 
against  the  trustee,  or  any  person  claiming  through  him,  to  recover 
$uch  land^  shall  be  deemed  to  have  first  accrued  at,  and  not  before,  the 
time  at  which  such  land  shall  have  been  conveyed  to  a  purchaser  for 
a  valuable  consideration,  and  shall  then  be  deemed  to  have  accrued 
only  as  against  such  purchaser  and  any  person  claiming  through 
him,"  and  cited  Ward  v.  Arch,  12  Sim.  472. 

Mr.  Matins^  for  the  defendants.  By  the  40th  section  of  the  3  &  4 
Will.  4,  c.  27,  it  is  enacted,  «  That  after  the  31st  of  December,  1833, 
no  action  or  suit  or  other  proceeding  shall  be  brought,  to  recover 
any  sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or 
otherwise  charged  upon  or  payable  out  of  any  land,  or  rent  at  law,  or 
in  equity,  or  any  legacy^  but  within  twenty  years  next  after  a  present 
right  to  receive  the  same  shall  have  accrued  to  some  person  capable 
of  giving  a  discharge  for,  or  release  of,  the  same." 

[Knight  Bruce,  V.  C.  Is  the  produce  of  real  estate  directed  to  be 
sold  a  sum  charged  on,  or  payable  out  of,  land?] 

Mr.  Malins.  It  must  be  considered  as  coming  within  the  40th 
section.  It  has  been  settled  that  a  bequest  of  the  residue  of  personal 
estate  is  a  legacy  within  the  meaning  of  this  section.  Prior  v.  Horm* 
blow,  2  You.  &  C,  201.  Christian  v.  Deverevx,  12  Sim.  264.  Adams 
V.  Barry,  2  Coll.  290.  By  the  6th  section  of  this  act  it  is  enacted, 
^  That,  for  the  purposes  of  this  act,  an  administrator  claiming  the 
estate  or  interest  of  the  deceased  person  of  whose  chattels  he  shall  be 
appointed  administrator,  shall  be  deemed  to  claim  as  if  there  had 
been  no  interval  of  time  between  the  death  of  such  deceased  person 
and  the  grant  of  the  letters  of  administration."  The  right,  therefore, 
of  the  plaintifl'to  sue  must  be  dated  from  October,  1817,  the  time  of 
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the  death  of  Mr.  Pollard.  Taking,  then,  the  right  to  a  share  of  the 
produce  of  real  estate  to  come  within  the  40th  section,  the  plaintiflb 
are  clearly  barred.  They  are  also  barred  by  lapse  of  time,  independ- 
ently of  the  statute.  The  right  of  a  court  of  equity  to  refuse  a  stale 
demand  has  been  expressly  excepted  by  the  27th  section  of  this  act, 
which  enacts,  "  That  nothing  in  this  act  contained  shall  be  deemed 
to  interfere  with  any  rule  or  jurisdiction  of  courts  of  equity  in  refusing 
relief  on  the  ground  of  acquiescence  or^  otherwise  to  any  person 
whose  right  to  bring  a  suit  may  not  be  barred  by  virtue  of  this  act." 

Mr.  Olasse^  on  the  same  side. 

SInioht  Bruce,  V.  C.  The  testator  died  in  the  early  part  of  the 
year  1816,  and  his  will  was  proved  in  August,  1816,  by  the  two 
executors.  John  Pollard  lived  rather  more  than  a  year  afterwards, 
and  died  in  1817.  Now,  considering  that  there  is  no  trace  of  any 
claim  during  the  life  of  Mr.  Hearn,  who  did  not  die  until  1849,  and 
the  letters  of  administration  on  which  the  claim  is  founded  were  not 
obtained  until  after  the  death  of  Mr.  Hearn,  fronot  whom  probably 
more  information  on  the  subject  could  have  been  obtained  than  from 
any  other  person,  I  think  that,  independently  of  the  statute,  and  with- 
out reference  to  it,  there  is  a  great  doubt  whether  the  plaintiffs  are 
not  barred  by.  lapse  of  time.  There  have  been  several  instances  in 
which  I  have  not  felt  myself  prevented  by  the  dif&culty  of  the  matters 
brought  before  me  from  adjudicating  on  a  claim.  In  this  case,  how- 
ever, I  decline  to  decide  the  point  I  shall  dismiss  the  claim  with 
costs,  without  prejudice  to  a  suit  It  is  competent  for  you,  Mr, 
Wigram,  to  bring  this  question  before  the  court  in  a  suit 


Rackham  v.  Cooper.* 

May  29,  1851. 

Claims  —  Practice  —  Affidavit  of  Service  —  Non-appearance  of 

Plaintiff, 

Where  a  claim  is  called  on  and  the  plaintiff  does  not  appear,  the  defendant  will  not  be  en- 
titled  to  a  decree  for  the  dismissal  of  the  claim  with  costs,  anless  he  produces,  before  the 
rising  of  the  conrt,  an  affidavit  of  ser? ioe  of  the  writ  of  sammons. 

This  was  a  claim  which  now  came  on  to  be  heard.  The  plaintiff 
did  not  appear. 

The  13th  order  of  the  22d  of  April,  1850,  [19  Law  J.  Rep.  (n.  s.) 
Chanc.  3,]  is  as  follows :  "  At  the  time  appointed  for  showing  cause, 
upon  the  motion  of  the  plaintiff,  and  on  hearing  the  claim,  and  what 
may  be  alleged  on  the  part  of  the  defendant,  or  upon  reading  a 
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certificate  of  the  appearance  being  entered  by  the  defendant,  or  an 
affidavit  of  the  writ  of  summons  being  duly  served,  the  court 
may,"  &c. 

Nothing  appears  in  these  orders  a»  to  the  course  to  be  adopted  at 
the  time  appointed  for  showing  cause  if  the  plaintiff  should  not 
appear. 

Mr.  Walford^  for  the  defendant,  asked  that  the  claim  might  bp  dis- 
missed with  costs. 

Knight  Bruce,  V.  C,  asked  if  the  defendant's  counsel  was  pro- 
vided with  an  affidavit  of  service  of  the  writ  of  summons. 

Mr,  WaJford^  for  the  defendant,  said,  that  he  had  not  such  affidavit, 
and  that  he  feared  that  it  could  not  be  provided  before  the  rising  of 
the  court 

Knight  Bruce,  V.  C,  said,  that  if  such  affidavit  was  dispensed 
with  by  other  branches  of  the  court,  he  would  follow  the  practice ; 
but  if  he  bad  to  act  on  his  own  opinion,  and  in  the  absence  of  au- 
thority, he  should  require  it 

Mr.  Osborne  {amicus  curite)  said  that  Sir  George  Turner  had  re- 
quired such  an  affidavit 

In  the  course  of  the  day,  Mr.  Walford  stated  that  he  was  provided 
with  an  affidavit  of  service,  and  the  claim  was  ordered  to  be  dis- 
missed with  costs. 


Shardlow  v.  Gaze.' 

May  10,  1851. 

Claims  —  Evidence  —  Plaintiff^ s  Affidavit. 

A  plaintiff's  affidayit  in  support  of  a  claim  will  be  treated  as  evidence  where  there  b  no 

opposition  or  conflict  of  affidavits. 

This  was  a  common  claim.  The  plaintiff  had  filed  an  affidavit  in 
support  of  it  The  facts  stated  in  it  were  not  disputed  by  the  de- 
fendant    There  was  no  other  evidence. 

Mr.  Elmsley^  for  the  plaintifE 

Mr.  Amyoty  for  the  defendant 

Knight  Bruce,  V.  C,  said,  that  the  plaintifPs  affidavit  was  not 
evidence  where  thjere  was  a  conflict  of  affidavits.  Where,  however, 
there  was  no  opposition,  he  should  treat  it  as  evidence. 
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Matthews  v.  Pincomb.' 

June  28, 1851. 

Common  Claims  —  Special  Claim  —  Legacy  and  Interest. 

Where  a  anestion,  which  ought  to  have  been  made  the  subject  of  a  special  claim,  is  brought 
before  me  court  on  a  common  claim,  the  court  will  give  leave  to  have  it  filed  as  a  special 
claim  nunc  pro  tunc. 

A  testator  bequeathed  a  legacy,  payable  to  the  legatee  at  the  age  of  twenty-one,  with  interest 
from  his  death,  and  died  in  1840.  The  legatee  attained  the  age  of  twenty-one  in  1850, 
and  filed  a  common  claim  for  the  legacy,  with  interest,  from  her  majority,  and  obtained  a 
decree  for  the  payment  of  the  amount  claimed,  and  received  the  money.  The  legatee 
afterwards,  having  discovered  that  she  was  entitled  to  interest  from  the  testator's  death, 
filed  another  common  claim  for  this  interest :  — 

Edd,  that  she  was  entitled  to  this  interest,  but  that  she  ought  to  have  made  it  the  subject  of 
a  special  claim. 

William  Pincomb,  by  his  will,  dated  in  November,  1838,  gave  a 
legacy  of  100/.  to  the  plaintiff,  Miss  Matthews,  to  be  paid  to  her  at 
the  age  of  twenty-one  years,  with  interest  from  his  death,  and  ap- 
pointed the  defendant  his  executor,  and  died  in  May,  1840. 

Miss  Matthews  attained  the  age  of  twenty-one  years  in  March, 
1850,  and  soon  after  filed  a  claim  against  the  defendant  for  the  legacy, 
with  interest  from  the  time  of  her  attaining  her  majority.  The  claim 
came  on  to  be  heard  in  December,  1850,  and  the  defendant  then  con- 
,  sented  to  a  decree  for  the  payment  of  the  legacy  and  interest  from 
the  majority,  and  the  money  was  soon  after  paid. 

After  the  payment  of  the  money,  the  plaintiff  discovered  that,  ac- 
cording to  the  terms  of  the  will,  she  was  entitled  to  interest  on  the 
legacy  from  the  death  of  the  testator,  and  applied  to  the  defendant 
for  payment  of  it,  to  which  application  he  declined  to  accede. 

The  plaintiff  thereupon  filed  a  common  claim  against  the  defend- 
ant for  this  interest. 

The  defendant  then  moved  that  this  claim  should  be  taken  off  the 
file  for  irregularity. 

Upon  the  motion  being  made,  the  court  ordered  that  it  should 
stand  over,  to  come  on  with  the  claim. 

The  claim  and  the  motion  now  came  on  to  be  heard. 

Mr.  A.  Smith,  for  the  plaintiff,  contended  that  the  question  as  to 
interest  had  been  properly  made  the  subject  of  a  cornmon  claim, 
either  as  an  original  claim,  or  as  a  supplemental  one,  under  the  25th 
order  of  the  22d  of  April,  1850,  [19  Law  J.  Rep.  (n.  s.)  Chanc.  4,]  by 
which  it  is  declared,  that  "  where  any  further  or  supplemental  relief  is 
sought,  and  such  supplemental  relief  is  such  as  is  provided  for  in  any 
of  the  cases  enumerated  under  order  1,  a  supplemental  claim  may 
be  filed  in  §uch  of  the  forms  set  forth 'in  schedule  A  as  is  applicable 
to  the  case."  He  also  referred  to  Dormer  v.  Fortescue,  3  Atk.  124 ; 
Forrest  v.  Scholfieldy  14  Jurist,  845 ;  and  Scargill  v.  Hurry,  Ibid.  847. 

I  20  Law  J.  Rep.  (n.  s.)  Chanc.  395. 
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Mr,  Southgate,  for  the  defendant,  contended  that  the  plaintiff  had 
been  precluded,  by  her  former  suit,  from  taking  any  proceeding,  in 
any  way,  as  to  the  interest  on  the  legacy ;  and,  secondly,  that  if  she 
was  entitled  to  any  relief,  a  common  claim  was  not  the  proper  way 
of  seeking  it 

Knight  Bruce,  *  V.  C,  said,  he  thought  that  the  plaintiff  was 
entitled  to  the  relief  asked  for.  As  to  the  form,  however,  in  which 
the  relief  was  sought,  he  thought  that  it  ought  to  have  been  made 
the  subject  of  a  special  claim.  He  would,  however,  give  leave  that 
it  should  be  filed  as  a  special  claim  nunc  pro  tunc.  The  plaintiff 
must  pay  the  defendant  the  costs  of  the  motion  for  taking  the  claim 
off  the  file. 


Carmichael  V,  Hughes.^ 

Pebnuuj  10|  1851. 

Infant  —  Past  Maintenance. 

A  petition  was  presented  by  an  infant  who  had  for  some  years  been  entitled  to  property 
amounting  to  29<W.  per  annnm.  The  petitioner  had  been  maintained  by  his  fatner,  who 
had  incurred  a  large  debt  for  the  purpose,  and  was  unable  any  longer  to  maintain  his  son. 
The  petition  stated  that  the  father  had  been  resident  for  many  years  in  India,  and  it  asked 
for  a  snm  of  300/.  for  past  maintenance :  *- 

ffeldj  that  the  father  having  resided  out  of  the  conntrr,  and  being  unable  to  apply  to  the 
court  before,  was  a  special  circumstanoe  which  woold  enable  the  court  to  grant  the  sum 
required  for  past  maintenance.  ^ 

A  PETITION  was  presented  by  Ludovick  Montefiore  Carmichael,  an 
infant,  the  plaintiff  in  the  cause,  suing  by  his  next  friend,  Alexander 
Henry,  and  it  stated  that  a  reference  bad  been  made  to  the  master  to 
inquire  whether  the  petitioner's  father  was  of  ability  to  maintain  him, 
and  if  he  should  find  that  he  was  not  of  such  ability,  then  to  approve 
of  a  proper  person  to  act  in  the  nature  of  guardian  to  the  petitioner 
during  his  minority,  and  to  inquire  and  state  to  the  court  the  age  of 
the  petitioner,  and  the  amount  of  his  property,  and  to  state  who  had 
maintained  the  petitioner,  and  whether  any  and  what  sum  should  be 
allowed  for  his  past  maintenance,  and  what  was  proper  to  be  allowed 
for  future  maintenance ;  that  the  master  had  made  bis  report,  which 
stated  that  Ludovick  Carmichael,  the  father  of  the  infant,  in  conse- 
quence of  severe  pecuniary  losses  sustained  in  business,  had  been 
rendered  incapable  of  maintaining  and  educating  the  petitioner,  and 
in  order  to  defray  the  expense  of  such  maintenance  and  education 
during  the  last  nine  years,  the  said  father  had  been  obliged  to  borrow 
money  and  incur  obligations  for  that  purpose,  and  that  he  was  not 
of  ability  any  longer  to  maintain  ana  educate  the  petitioner,  and 
fc— — i        III  ■  ■  ■ 

1  30  Law  J.  Rep.  (ir.  8.)Chaiic.  396L 
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being  of  that  opinion,  he  had  entertained  and  approved  of  a  proposal 
for  the  appointment  of  Alexander  Henry  as  his  guardian. 

The  master  then  set  forth  the  property  of  the  petitioner,  which 
amounted  to  an  annual  income  of  about  290^.,  besides  a  sum  of 
1897/.  stock,  and  55/.  cash,  to  which  he  was  absolutely  entitled ;  that 
the  petitioner  had  been  wholly  maintained  by  his  father,  but  since  his 
pecuniary  losses  he  was  unable  any  longer  to  educate  the  petitioner 
in  a  manner  suitable  to  his  fortune  and  expectations,  without  involv- 
ing himself  further  in  debt ;  that  it  had  been  proposed  that  the  sum 
of  600/.  should  be  allowed  for  the  past  maintenance  of  the  petitioner 
during  the  period  of  nine  years,  but  he  (the  master)  was  of  opinion 
that  the  sum  of  300/.  only  should  be  allowed  for  that  purpose.  And 
that  a  sum  of  200/.  per  annum  should  be  also  allowed  for  future 
maintenance ;  that  the  petitioner's  father  was  a  merchant  at  Cal- 
cutta, and  had  resided  there  for  many  years  ;  that  the  petitioner 
was  under  fifteen  years  of  age ;  that  he  was  born  on  the  passage 
of  his  mother  to  England,  in  1836,  and  he  had  ever  since  resided  in 
England. 

The  petition  prayed  that  the  said  sum  of  300/.  might  be  paid  to 
the  father  for  past  maintenande;  that  the  said  Alexander  Henry 
might  be  appointed  the  guardian  of  the  infant ;  and  that  the  sum  of 
200/.  per  annum  should  be  paid  to  such  guardian  for  the  future  main- 
tenance of  the  petitioner. 

Mr,  Osborne  appeared  in  support  of  the  petition;  and  urged  the 
court  to  allow  the  300/.  to  the  father  for  past  maintenance,  on  the 
ground  that  he  had  fallen  into  pecuniary  difficulties,  and  had  been 
^obliged  to  borrow  money  at  exorbitant  interest  to  maintain  his 
son. 

\Liord  Cranworthj  V.  C, -said,  the  father  could  not  have  been 
obliged  to  borrow  the  money,  because  he  might  have  come  to  the  court 
for  future  maintenance  long  ago,  and  then  the  court  might  have  put 
some  terms  upon  the  manner  of  maintenance.  His  lordship  did  not 
see  how  he  could  allow  past  maintenance  under  the  circumstances 
stated.] 

Mr.  Osborne  submitted  that  the  father  had  at  first  been  able  to 
maintain  the  petitioner,  and  was,  therefore,  anxious  to  leave  his  son's 
income  untouched.  The  reason  he  had  not  come  to  the  court  before 
was  his  continued  residence  in  India.  He  had  made  an  affidavit  con- 
firming the  facts  stated  in  the  petition  with  regard  to  his  inability  to 
maintain  the  petitioner,  and  to  his  having  incurred  liabilities  to  the 
amount  of  1000/.  in  paying  for  his  past  maintenance.  The  following 
cases  were  cited  in  support  of  the  petition :  Stopford  v.  Lord  Can- 
terbury^  11  Sim.  82.  Bruin  v.  Knotty  1  Phi  11.  572;  s.  c.  14  Law  J. 
Bep.  (n.  s.)  Chanc.  440.  Sherwood  v.  Smithy  6  Ves.  454.  Reeves  v. 
Brymery  6  Ves.  426 ;  and  Ford  v.  Fowlery  a  case  heard  before  the 
master  of  the  rolls,  in  which  his  lordship  made  an  order  granting 
676/.  to  a  father  for  the  past  maintenance  of  his  son,  the  circum- 
stances showing  that  the  father  was  not  of  ability  to  maintain 
his  son. 
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Mr,  Beales  appeared  for  the  father  of  the  petitioner  and  supported 
the  prayer. 

Lord  Cranworth,  V.  C.  The  case  of  Reeves  v.  Bremer  does  not 
appear  to  me  to  represent  the  practice  of  the  court  within  the  last 
fifty  years.  A  father  cannot  have  past  maintenance  for  his  son,  ex- 
cept there  are  special  circumstances.  The  special  circumstances  here 
are  that  the  father  is  resident  in  India,  and  has  not  had  facilities  for 
applying  to  the  court  I  think  I  may  make  an  order  for  the  past 
maintenance  in  this  case,  on  the  ground  of  the  father's  inability  to 
apply,  owing  to  his  non-residence  in  this  country. 

Ordered  us  prayed. 


Trye  t.  The  Corporation  of  Gloucester.^ 

June  5  and  24,  1851. 

Mortmain. 

A  testator  gave  a  sum  of  consols  to  the  corporation  of  G.,  npon  tnut,  in  the  first  place,  to 
raise  1300/^  which  snm  he  directed  shonld,  in  the  event  of  any  land  being  giren  or  granted 
to  the  corporation  for  the  purpose  of  his  charity  within  the  period  of  ten  years  next  after 
his  decease,  under  the  provisions  of  stat  9  Geo.  2,  c.  36,  be  laid  out  and  expended  in  or 
towards  the  foundation  and  building  and  furnishing,  of  a  substantial  hospital  for  the  city 
of  G. ;  and  he  directed  that  no  part  of  the  said  trust  moneys  should  be  applied  in  purchas- 
ing land ;  and  that  in  case  no  land  or  site  should  be  granted  or  conveyed  for  the  purposes 
aforesaid  within  ten  years  after  his  decease,  then  the  trust  moneys  should  sink  into  the 
residue  of  his  estate.  A  grant  of  land  was  made  shortly  before  the  expiration  of  ton  years 
from  the  testator^s  decease,  as  a  site  for  the  intended  hos|ntal,  but  the  deed  was  not  en- 
rolled  till  five  days  after  the  expiration  of  the  ten  years :  — 

Edd^  that  the  grant  was  a  sufficient  com|>liance  with  the  conditions  prescribed  by  the  testator; 
but  that  the  bequest  was  void,  as  offering  an  inducement  for  putting  land  in  mortmain. 

A  bequest  is  void  which  tends  directly  to  bring  fresh  land  into  mortmain ;  and  a  bequest  of 
money  to  be  expended  in  the  erection  or  repair  of  buildings  is  also  void,  unless  the  testator 
in  his  will  expressly  states  his  intention  that  the  money  so  bequeathed  is  to  be  expended 
npon  some  land  already  in  mortmain. 

John  Harvey  Ollney,  of  Cheltenham,  deceased,  bv  his  will,  dated 
the  3d  of  Januaiy,  1836,  gave  afid  bequeathed  unto  Henry  Norwood 
Trye,  Thomas  Henney,  and  William  Charles  Eang,  their  executors 
and  administrators,  the  sum  of  36,000/L  secured  to  him  by  a  contract 
with  the  said  William  Charles  King,  bearing  date  the  2d  of  January, 
instant,  or  so  much  of  the  said  sum  as  should  eventually  become 
payable  under  the  terms  of  the  said  contract,  and  also  the  sum  of 
6000/.  secured  to  him  by  the  bond  of  the  Kev.  Henry  Maxwell,  or  so 
much  as  should  be  eventually  receivable  from  the  said  securities,  and 
all  benefit  and  advantage  thereof,  upon  trust  that  they,  the  said  Henry 
Norwood  Trye,  Thomas  Henney,  and  William  Charles  King,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  did  and  should,  when  and  as  soon  as  the  said  several 

^  15  Jar.  887. 
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sums  should  respectively  become  payable,  or  so  soon  as  the  same 
cou]d  be  got  in  and  received,  call  la  and  receive  the  same,  and,  after 
•  payment  of  such  charges  and  expenses  as  they  should  from  time  to 
time  be  put  to,  lay  out  and  invest  the  residue  of  such  moneys,  as 
the  same  should  come  to  their  hands,  in  the  purchase  of  government 
or  parliamentary  stocks  or  funds,  in  the  name  of  them,  his  said  trus- 
tees ;  and  did  and  should  from  time  to  time  vary  and  transpose  the 
said  stocks  and  funds  so  to  be  purchased  for  others  of  a  like  nature, 
when  and  so  often  as  they  should  think  fit ;  and  did  and  should 
stand  possessed  of  all  and  singular  the  said  stocks  and  funds,  and  the 
interest,  dividends,  and  proceeds  thereof,  upon  the  trusts  and  for  the 
purposes  thereinafter  expressed  and  declared  of  and  concerning  the 
same;  that  is  to  say,  upon  trust  that  they,  his  said  trustees  or  trustee 
for  the  time  being,  did  and  should  from  time  to  time,  during  the  life 
of  his  wife,  Johanna  OUney,  lay  out  the  dividends,  interest,  and  pro* 
ceeds  of  the  said  trust  funds  in  the  purchase  of  other  government 
stocks  or  funds,  in  their  or  his  names  or  name,  so  that  the  same  might 
accumulate  by  way  of  compound  interest ;  and  immediately  after  the 
decease  of  his  said  wife,  then  did  and  should  transfer  so  much  of  the 
said  trust  funds  as  should  be  equal  in  value  to  the  sum  of  8000A 
sterling,  into  the  names  of  the  mayor  and  corporation  of  the  city  of 
Gloucester,  who  should  stand  possessed  thereof  upon  the  trusts  and 
for  the  purposes  thereinafter  expressed  and  declared  of  and  concern- 
ing the  same ;  that  is  to  say,  upon  trust  that  they,  the  said  mayor  and 
corporation,  did  and  should  thereout,  in  the  first  place,  raise  the  sum 
of  1300^ ;  and  be  directed  that  the  said  sum  of  1300^  should,  in  the 
event  of  any  land  being  given  or  granted  to  the  said  mayor  and  cor- 
poration of  Gloucester  for  the  purposes  of  his  charity  within  the 
period  of  ten  years  next  after  his  decease,  under  the  provisions  of  the 
9  Greo.  2,  c.  36,  intituled  ^  An  Act  to  restrain  the  Disposition  of 
Lands,  whereby  the  same  became  inalienable,"  be  laid  out  and  ex- 
pended in  or  towards  the  erecting  and  building,  finishing  and  render- 
ing habitable,  a  substantial  hospital  or  almshouse  for  the  city  of 
Gloucester,  according  to  the  scheme  or  plan  which  he  had  drawn  up 
and  signed  for  the  due  regulation  of  .those  hospitals  or  almshouses 
which  he  intended  should  be  founded  and  established  in  due  time 
after  his  decease ;  and  he  directed  that  the  residue  of  the  said  sum  of 
8000/.  should  be  held,  for  the  benefit  of  the  said  city  of  Gloucester, 
upon  the  trusts  declared  by  him  in  his  said  scheme  or  plan  for  the 
foundation  and  endowment  of  the  said  respective  almshouses.  And 
he  further  declared,  that  his  said  trustees  or  trustee  for  the  time  being 
did  and  should,  with  all  convenient  speed,  when  and  as  the  said  prin- 
cipal trust  moneys,  stocks,  and  funds,  and  the  accumulations  thereof 
should,  after  such  purpose  as  last  aforesaid,  be  sufficient,  transfer  so 
much  thereof  as  should  be  equal  in  value  to  the  sum  of  8000/.  sterling, 
into  the  names  of  the  corporate  body,  or  (if  none)  into  the  names  of  the 
ministers  and  church-wardens  of  each  and  every  of  the  several  places 
thereinafter  mentioned — that  is  to  say,  Cheltenham,  Tewkesbury, 
and  Wincbcomb ;  and  he  did  declare,  and  his  will  and  mind  was, 
that  such  corporate  body  (or  mioisters  cind  church-wardens^  a9  the 
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case  might  be)  did  and  should  respectively  stand  and  be  possessed 
of  and  interested  in  the  said  stock  so  to  be  respectively  transferred  as 
aforesaid,  or  such  sum  of  8000/.,  upon  and  for  the  like  trusts,  intents, 
and  purposes,  and  with,  under,  and  subject  to  the  like  powers,  pro* 
visions,  and  declarations,  for  the  benefit  of  such  several  and  respective 
places  as  were  thereinbefore  by  him  expressed  and  declared  with  re- 
gard to  the  said  stock  or  sum  of  8000/.  which  he  had  before  directed 
to  be  transferred  over  or  paid  to  the  mavor  and  corporation  of  the 
city  of  Gloucester.  And  he  did  thereby  declare,  that  in  case  the' said 
principal  trust  moneys,  stocks,  funds,  and  securities,  and  the  eventual 
accumulations  thereof,  should  be  insufficient  to  answer  the  purpose 
of  raising  such  several  and  respective  sums  of  8000/.  for  the  purpose 
of  founding  almshouses  in  each  of  the  said  places, —  Gloucester,  Chel* 
tenham,  Tewkesbury,  and  Winchcomb,  — then  and  in  such  case  it  was 
his  wish  that  the  funds  given  for  the  founding  of  such  almshouses 
should  liot  abate  in  proportion,  but  that  full  payment  should  be  made 
to  the  several  places  in  the  order  and  priority  in  which  they  were 
there  named  and  placed,  and  that  the  deficiency,  if  any,  should  in  the 
first  place  fall  upon  the  last-named  place,  and  then  upon  those  places 
in  succession  from  the  last-named  place.  And  he  further  declared, 
that  in  case  there  should  be  any  surplus  of  the  said  principal  trust 
moneys,  stocks,  funds,  and  securities,  and  eventual  accumulations 
thereof,  his  said  trustees  or  trustee  for  the  time  being  did  and  should 
stand  and  be  possessed  of  and  interested  in  the  same  upon  and  for 
the  trusts,  intents,  and  purposes  thereinafter  expressed  and  declared 
of  and  concerning  his  residuary  real  and  personal  estate  thereinafter 
by  him  devised  and  bequeathed ;  provided  always,  and  he  thereby 
declared,  that  no  part  of  the  said  trust  moneys,  stocks,  funds,  and 
securities  should  be  in  any  respect  applied,  or  attempted  to  be  applied, 
for  the  purpose  of  procuring  or  purchasing  land  upon  which  to  build 
'or  erect  any  of  the  said  hospitals  or  almshouses. 

And  he  did  thereby  further  declare,  that  in  the  event  of  no  land  or 
site  being  respectively  granted  or  conveyed  for  the  purposes  aforesaid 
within  the  period  of  ten  vears  next  after  his  decease,  then  and  thence- 
forth so  much  of  the  said  principal  trust  moneys,  funds,  and  securities 
as  should  eventually  become  incapable  of  being  applied  for  the  pur- 
poses aforesaid,  should  sink  into  his  residuary  and  personal  estate,  for 
the  benefit  of  his  residuary  legatees  thereinafter  named.  And  the 
said  testator,  after  giving  certain  pecuniary  legacies  for  charitable 
purposes,  and  directing  that  the  several  and  respective  sums  thereby 
by  him  given  for  charities  should  be  paid  out  of  his  moneys  and 
other  personal  estate  not  arising  from  or  secured  upon  land,  «as  to  all 
the  rest  and  residue  of  the  said  trust  moneys,  stocks,  funds,  and  secu- 
rities, subject  to  any  further  legacies  which  he  might  thereafter  give 
by  any  codicil  to  his  said  wiU,  the  said  testator  gave  the  same  unto 
the  said  Johanna  OUney,  and  to  Margaret  Powell  and  William  Read 
King,  for  their  own  benefit,  as  tenants  in  common,  and  not  as  joint 
tenants,  and  appointed  his  said  trustees  executors  of  his  will.  The 
testator  annexed  to  his  said  will  a  testamentary  paper  or  writing,  duly 
executed  and  attested,  which  contained  a  scheme  for  the  management 
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of  the  almshouses  intended  to  be  founded  by  him ;  and  he  also  made 
and  published  a  codicil  to  his  said  will,  bearing  date  the  9th  of  Janu- 
ary, 1836,  but  which  did  not  affect  the  questions  in  the  cause.  The 
testator  died  on  the  16th  of  January,  1836,  and  his  widow  died  in 
1838.  No  land  was  given  or  granted  for  the  purposes  of  the  alms- 
houses intended  to  be  founded  by  the  testator  in  Gloucester,  Chelten- 
ham, Tewkesbury,  and  Winchcomb,  till  January,  1846.  By  four 
several  indentures,  dated  respectively  the  10th  of  January,  1846,  the 
12th  of  January,  1846,  the  12th  of  January,  1846,  and  the  13th  of 
January,  1846,  certain  pieces  of  land,  situate  at-or  near  Cheltenham, 
Gloucester,  Tewkesbury,  and  Winchcomb  respectively,  were  gratui- 
tously conveyed  by  certain  persons  to  the  respective  parties  nominated 
in  that  behalf  by  the  testator,  for  the  purpose  of  having  almshouses 
or  hospitals  erected  thereon  respectively.  These  indentures  were  all 
enrolled,  pursuant  to  the  Mortmain  Act,  prior  to  the  16th  of  January, 
1846,  except  that  by  which  the  land  intended  for  the  hospital  at 
.  Gloucester  was  conveyed  to  the  corporation  of  Gloucester.  This  in- 
denture was  not  enrolled  till  the  21st  of  January,  1846,  which  exceeded 
by  five  days  the  period  of  ten  years  from  the  testator's  death.  In 
each  case,  the  grantors  survived  twelve  months  after  the  execution  of 
the  several  deeds  by  them.  The  present  suit  was  instituted .  by  the 
trustees  named  in  tne  testator's  will,  to  have  his  estate  administered. 
The  questions  discussed  were,  -first,  whether  a  gift  of  money,  to  be 
applied  for  building  and  furnishing  a  hospital,  in  case  land  for  the 
purpose  should  be  given  by  a  third  party,  was  valid ;  and,  secondly, 
whether,  supposing  such  gift  to  be  valid,  the  conditions  contained  in 
the  testatoi^s  will,  as  to  procuring  grants  of  land  for  the  purposes  of 
his  charities,  had  been  complied  with. 

JT.  Parker  and  Elderton,  for  the  plaintiffs. 

Lloj/d  and  Letain,  for  the  corporation  of  Gloucester,  cited  Mather 
V.  ScoUy  2  Kee.  172 ;  Dixon  v.  Butler,  3  Y.  &  C.  679 ;  Henshaw  v. 
Atkinson,  3  Mad.  306 ;  Giblett  v.  Hobson,  3  My.  &  K.  517 ;  Tlie  Attor- 
ney General  v.  Bowles,  2  Ves.  Sen.  547 ;  The  Attorney  General  v.  Tyn- 
dailj  Amb.  614 ;  and  The  Attorney  General  v.  Downing,  Id.  571. 

Walpole,  Haigfi,  and  Jolliffe,  for  other  defendants,  cited  The  Attor- 
ney General  v.  Parsons^  8  Ves.  186;  and  Johnstone  v.  Swann^  3 
Mad.  457. 

JRoupell  and  Hall,  for  residuary  legatees,  cited  The  Attorney 
General  v.  Whitchurch,  3  Ves.  141 ;  Brodie  v.  Chandos,  1  Bro.  C.  C. 
444,  note ;  The  Attorney  General  v.  JVosA,  3  Bro.  C.  C.  588 ;  and  The 
Attorney  General  v.  Davies,  9  Ves.  535. 

June  24.  Sir  John  Romilly,  M.  R.  The  questions  in  this  cause 
arise  on  the  will  of  Colonel  OUney,  made  on  the  3d  of  January,  1836, 
and  the  questions  which  arise  are  partly  as  to  the  true  construction  to 
be  pat  on  his  will,  and  partly  as  to  the  construction  which  the  court 
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is  bound  to  put  on  the  Statute  of  Mortmain,  the  9  Greo.  2,  c.  36.  The 
facts  are  very  short  and  simple.  On  the  3d  of  January,  1836,  Colonel 
OUney  made  his  will,  which,  so  far  as  is  material,  is  to  this  effect : 
After  giving  certain  legacies,  he  gave  36,000/.  secured  by  a  contract 
with  William  Charles  King,  and  5000^  secured  by  a  bond  of  Mr. 
Maxwell,  to  three  trustees,  upon  trust  to  call  in  and  invest  these  sums 
in  the  funds,  and  then  upon  trust  to  pay  the  dividends  to  his  wife  for 
her  life ;  and  after  her  decease  he  .proceeds  in  the  words  following : 
^  Do  and  shall  transfer  so  much  of  the  trust  funds  as  shall  be  equal  in 
value  to  the  sum  of  8000/.  sterling  into  the  names  of  the  mayor  and 
corporation  of  the  city  of  Gloucester,  who  shall  stand  possessed 
thereof  upon  the  trusts  and  for  the  purpose  hereinafter  expressed  and 
declared  of  and  concerning  the  same ;  that  is  to  sav,  upon  trust  that 
they,  the  said  mayor  and  corporation,  do  and  shall  thereout,  in  the 
first  place,  raise  the  sum  of  1300/L;  and  I  direct  that  the  said  sum  of 
1300/.  shall,  in  the  event  of  any  land  being  given  or  granted  to  the 
said  mayor  and  corporation  of  Gloucester  lor  the  purpose>x>f  my  char* 
ity  within  the  period  of  ten  years  next  after  my  decease,  under  the 
provisions  of  the  9  Greo.  2,  c.  36,  intituled  <  An  Act  to  restrain  the 
Disposition  of  Lands,  whereby  the  same  become  inalienable,'  be  laid 
out  and  expended  in  or  towards  the  erecting  and  building,  furnishiqg 
and  rendering  habitable,  a  hospital  or  almshouse  for  the  city  oi 
Gloucester,  according  to  the  scheme  or  plan  which  I  have  drawn  up  and 
signed  for  the  due  regulation  of  those  hospitals  or  almshouses  which 
I  intend  shall  be  founded  and  established  in  due  time  after  my  de* 
cease ;  and  I  direct  that  the  residue  of  the  said  sum  of  8000/.  shall 
be  held  for  the  benefit  of  the  said  city  of  Gloucester,  upon  the  trusts 
declared  by  me  in  my  said  scheme  or  plan  for  the  foundation  and 
endowment  of  the  said  respective  almshouses.''  He  then  gave  simi* 
lar  sums  of  8000/.  each  to  the  corporations  of  Cheltenham  and 
Tewkesbury,  and  the  church-wardens  of  Winchcomb,  which  were 
for  similar  purposes ;  and  he  adds  a  proviso  in  these  words :  "  Pro* 
vided  always,  and  I  do  hereby  declare,  that  no  part  of  the  said  trust 
moneys,  stocks,  funds,  and  securities  shall  be  in  any  respect  applied, 
or  attempted  to  be  applied,  for  the  purpose  of  procuring  or  purchasing 
land  upon  which  to  build  or  erect  any  of  the  said  hospitals  or  alms* 
bouses ;  provided,  and  I  do  hereby  further  declare,  that  in  the  event 
of  no  land  or  site  being  respectively  granted  or  conveyed,  for  the 
purposes  aforesaid,  within  the  period  of  ten  years  next  after  my 
decease,  then  and  thenceforth  so  much  of  the  said  principal  trust 
moneys,  funds,  and  securities  as  shall  eventually  become  incapable 
of  being  applied  for  the  purposes  aforesaid  shall  sink  into  my  residuary 
real  and  personal  estate,  for  the  benefit  of  my  residuary  legatees  here- 
inafter named."  He  then  leaves  a  great  number  of  legacies  to  vari- 
ous institutions  and  towns,  amounting  in  the  whole  to  8000/. ;  and, 
after  giving  some  small  legacies  to  his  relations,  he  gave  all  the  residue, 
subject  to  any  further  legacies  he  might  give,  to  his  widow,  Margaret 
Powell,  and  William  Read  King,  as  tenants  in  common.  The  testae- 
tor  executed  a  codicil  six  days  after  his  will,  which  does  not  affect  the 
questions  in  the  cause  further  than  that  he  gave  directions  respecting 
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the  establishment  of  the  charity ;  and  he  died  on  the  16th  of  the  same 
month,  a  few  days  after  he  executed  this  codicil.  The  bill  is  filed  by 
the  trustees,  asking  the  direction  and  sanction  of  the  court  as  to  the 
course  to  be  pursued ;  and  the  contest  in  question  lies  between  the 
co-defendants  and  the  residuary  legatees  on  the  one  side,  and  the  three 
corporations  and  the  parish  of  Winchcomb  on  the  other.  The  bill 
was  filed  on  the  31st  of  May,  1848,  and,  under  the  direction  contained 
in  the  decree,  the  money  is  in  the  course  of  being  got  in ;  and  the 
facts  necessary  for  the  decision  of  the  question  have  all  been  found 
by  the  master. 

The  facts  which  have  occurred  since  the  testator's  death  are  shortly 
these :  Four  pieces  of  land  have  been  conveyed  to  the  three  corpora- 
tions, and  to  the  vicar  and  church-wardens  of  Winchcomb,  in  the  month 
of  January,  1846,  within  ten  years  from  the  day  of  the  death  of  the 
testator ;  and  in  every  case,  excepting  that  of  the  corporation  of 
Gloucester,  the  deed  has  been  duly  enrolled  within  the  ten  years  speci- 
fied in  the  wiVi.  In  the  case,  however,  of  the  corporation  of  Gloucester, 
the  deed  was  enrolled  on  the  21st  of  January,  being  five  days  after 
the  ten  years  had  expired.  The  grantors  in  every  case  have  lived  up- 
wards of  twelve  months  after  the  date  of  the  aeed  of  conveyance ; 
and  consequently,  so  far  as  the  Statute  of  Mortmain  is  concerned,  the 
t  deeds  are  good  and  effectual  conveyances  of  the  lands  they  purport 
.to  convey.  The  first  question  raised  is,  whether  they  can  be  con- 
:Bidered  as  coming  within  the  directions  contained  in  the.  will  of  the 
.testator,  as  it  was  impossible,  on  the  dav  the  ten  years  expired,  to  say 
ithat  the  conveyances  had  been  perfected;  and  with  respect  t^ 
'Gloucester  in  particular,  from  the  circumstance  of  the  non-enrolment, 
it  was,  as  it  is  alleged,  incomplete.  With  respect  to  all  those  points,  I 
.think  no  difficulty  or  doubt  whatever  exists,  and  that,  whatever  might 
;be  the  state  of  the  property  during  that  intermediate  period  that 
<  elapsed  between  the  execution  of  the  grant  and  the  ultimate  enrol- 
ment within  six  months,  and  the  survivorship  of  the  grantor  for 
twelve  months,  all  the  authorities,  as  well  as  reason  and  principle, 
.concur  in  saying,  that,  whether  the  deeds  are  made  good  or  bad  by 
the  compliance  or  non-compliance  with  the  necessary  conditions  im- 
posed by  the  statute,  the  validity  or  invalidity  must,  for  all  purposes, 
«date  from  the  day  of  the  execution  of  the  deeds. 

I  am  therefore  of  opinion,  in  this  case,  that  as  the  deeds  were  duly 
enrolled  within  the  six  months,  and  as  the  grantors  all  survived  for 
twelve  months  after  the  date  of  the  conveyances,  the  deeds  were  good 
and  effectual  deeds  from  the  day  of  the  due  execution;  and  that, 
.in  particular,  the  deed  conveying  the  land  to  the  corporation  of 
1  Gloucester  was,  on  the  12th  of  January,  1846,  and  has  since  continued 
to  be,  a  good  and  effectual  conveyance  for  all  purposes.  I  consider  this 
to  be  so  well  settled,  that  I  have  been  unwilling  to  go  through  the 
authorities  cited  to  me  on  the  subject  at  the  bar,  more  particularly  as 
I  shall  have  to  refer  to  several  authorities  with  respect  to  a  subse- 
quent part  of  the  case.  The  circumstance,  that  the  grantors  might 
defeat  the  conveyances  (if,  in  truth,  they  •  could  defeat  them,  as  to 
which  I  give  no  opinion)  by  conveying  the  land  to  a  purchaser  for 
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valuable  consideration,  does  not,  in  my  opinion,  affect  the  question. 
If  the  conveyance  had  taken  place  before  the  will  of  the  testator,  and 
he  had  directed  the  money  to  be  laid  oat  in  the  lands  so  conveyed,  I 
should  not  have  hesitated  to  consider  the  bequest  good ;  and  yet  the 
same  question  might  have  arisen  if  the  grantor  of  the  land  had  been 
then  alive.  The  remaining  question  is,  whether  the  bequest  is  good, 
having  regard  to  the  Statute  of  Mortmain,  and  to  the  circums&nce 
that  the  bequest  is  made  on  the  condition  that  lands  should  be  granted 
for  the  purpose  of  enabling  the  bequest  to  be  carried  into  effect.  This 
is  a  question  of  considerable  difficulty,  depending  entirely  on  the 
principle  to  be  extracted  from  the  numerous  decisions  which  have 
been  pronounced  by  the  court  on  the  construction  of  this  statute,  the 
9  Geo.  2,  c.  36,  with  regard  to  cases  of  this  description. 

In  order  to  make  my  decision  intelligible,  I  have  thought  it  neces* 
sary  to  go  through  many  of  these  cases.  Before  doing  so,  I  will  state 
how  far  I  consider  the  law  to  be  settled.  I  consider  these  two  prop- 
ositions to  be  established  conclusively  by  all  the  late  authorities: 
First,  that  a  bequest  to  lay  out  money  in  the  erection  of  buildings, 
without  more,  presupposes  that  a  portion  of  the  bequest  must  be  ap« 
plied  in  the  purchase  of  land  for  this  purpose ;  and  that  this,  there- 
fore, comes  within  the  prohibition  contained  in  the  Statute  of  Mort- 
main,-and  that  the  bequest  is  void.  Secondly,  that  a  bequest  to  lay 
out  money  in  the  erection  or  repair  of  buildings  upon  land  already  in 
mortmain  is  not  within  the  prohibition,  but  is  a  valid  and  effectual 
bequest.  The  question  I  have  to  consider  is,  whether  the  bequest  is 
good  when  it  is  so  fmmed  as  to  induce  some  other  person  to  give 
land  in  mortmain,  and  where  the  testator  provides  that  the  bequest  is 
not  to  take  effect  unless  the  inducement  so  held  out  shall  prove 
effectual.  The  authorities  which  bear  directly  or  indirectly  on  this 
subject  are  very  numerous ;  and  I  think  it  necessary  shortly  to  notice 
those  that  bear  directly  upon  the  subject  The  first  case  is  Sorresby 
v.  Hollins,  9  Mod.  221.  In  that  case,  a  direction  to  secure  an  annuity 
to  the  poor  of  Leek,  either  by  the  purchase  of  land  of  inheritance  or 
otherwise,  as  the  executor  should  be  advised,  was  held  by  Lord  Hard- 
wicke  to  be  a  good  bequest,  by  reason  of  the  words  "  or  otherwise ; " 
and  he  stated,  that  in  this  act  of  Parliament  there  is  no  authority  to 
construe  a  bequest  void  if  by  law  it  can  possibly  be  made  good ;  and 
I  cite  this  case  rather  for  thfs  observation  as  to  the  construction  of 
the  bequest  with  reference  to  the  statute  than  for  the  points  expressly 
decided  in  it  In  Gastrell  v.  Bakery  2  Ves.  Sen.  185,  a  bequest  of 
residue  to  trustees,  in  order  and  towards  erecting  a  school,  was  held 
by  Lord  Hardwicke  to  be  a  good  bequest  In  Vaughan  v.  Farrar^ 
Id.  182,  Lord  Hardwicke  also  held,  that  a  bequest  of  personal  estate 
for  erecting  a  hospital  was  not  void  within  the  statute.  In  The  At' 
tomey  General  v.  Bowles^  Id.  547 ;  3  Atk.  806,  a  testator  gave  500L 
upon  trust,  to  lay  out  part  in  erecting  a  small  school-house,  and  a 
little  house  adjoining  for  the  master  to  live  in,  the  whole  purchase 
and  building  not  to  exceed  200/.,  the  remaining  300/.  to  be  laid  out  in 
the  purchase  of  land,  or  on  some  real  security,  for  the  maintenance 
of  the  master.     Lord  Hardwicke  held,  according  to  the  report  in 
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Vesey,  Sen.,  that  the  300/.  was  void ;  but  as  to  the  200/.,  if  they  could 
get  a  piece  of  ground  by  gift,  on  the  generosity  of  any  person,  —  not 
by  purchase,  —  they  might  be  at  liberty  to  apply  to  the  court  to  lay 
out  300/.  in  erecting  a  school-house  upon  it.  As  to  this,  it  may  be 
observed,  that  Lord  Hardwicke  has  expressed  in  his  judgment  nearly 
what  the  testator  has  here  expressed  in  his  will. 

It  is  clear,  therefore,  consistently  with  the  case,  and  with  the  cases 
I  have  already  cited,  if  it  be  law,  that  this  would  be  a  good  bequest 
According,  however,  to  the  report  in  Atkyns,  Lord  Hardwicke  held 
that  the  money  could  only  be  laid  out  in  case  there  existed  some 
piece  of  land  in  mortmain  already  in  the  parish,  on  which  the  school 
might  be  erected.  In  Chvbb  v.  Hie  Attorney  Creneral^  Amb.  373,  a 
bequest  to  build  a  parsonage-house  on  existing  glebe  was  held  by 
Sir  T.  Clarke  to  be  a  good  bequest.  The  Attorney  GenercU  v.  Tyn^ 
dcbUy  of  which  I  have  three  reports,  —  one  in  Amb.  614,  a  second  in  2 
Eden,  207,  and  also  some  private  manuscript  notes,  which  came  to 
me  from  the  possession  of  my  father,  (but  by  whom  those  notes  were 
made  I  am  unable  to  state,)  —  has  been  considered  a  sort  of  leading 
authority  upon  the  subject,  and  appears  to  have  been  the  subject  of 
repeated  cohiment  in  the  subsequent  cases.  It  certainly  altered  the  pre- 
cise law,  as  it  is  to  be  gathered  from  the  decisions  which  I  have  already 
referred  to,  and  it  contains  some  propositions  which  have  not  receivea 
confirmation.  The  testatrix,  in  that  case,  expressly  directed  land  to 
be  purchased,  and  almshouses  to  be  erected, on  the  land  so  purchased; 
BO  that  there  was  little  doubt  but  that.,  according  to  all  the  authori- 
ties, the  gift,'BO  far  as  regarded  the  purchase  of  land,  was  bad ;  and 
the  other  gift,  depending  on  that,  would  fail  also,  and  would  have 
been  so  decided  by  Lord  Hardwicke,  and  Lord  Henley  accordingly 
so  decided,  and  in  doing  so,  though  it  was  not  necessary  for  his  de- 
cision, he  laid  the  rule  down  broadly  thus  —  that  a  bequest  to  lay  out 
monev  in  erecting  buildings,  even  if  the  land  is  already  in  mortmain, 
would  be  bad,  because  building  on  an  existing  site  is  laying  out 
money  on  realty,  and  is,  therefore,  contrary  to  the  spirit  of  the  statute, 
because  it  improves  the  site,  and  because  it  is  demandable  on  a  writ 
of  right,  and  is,  therefore,  a  purchase  of  so  much  realty.  This  is  cer- 
tainly not  law,  according  to  the  modern  decisions ;  and  the  impor- 
tance of  this  decision  is  mther  from  the  manner  in  which  it  has  been 
treated  by  subsequent  judges,  for  the  observations  of  Lord  Henlev 
were  not  necessary  to  the  decision ;  and  he  seems  also  to  have  felt 
some  little  warmth  in  deciding  the  case,  with  reference  to  his  obser- 
vations on  the  House  of  Lords.  It  is  true,  in  the  case  in  Eden  it  is 
stated  that  that  does  not  appear  in  the  manuscript  note,  and  is  sup- 

Eosed  not  to  have  been  stated  ;  but  in  the  manuscript  note  which  I 
ave  of  the  judgment,  which  is  evidently  a  third  report,  the  same 
observations  are  contained.  It  is  possible,  therefore,  he  might  have 
thought  that  it  was  desirable  to  omit  that  subsequently.  In  the  sub- 
sequent case,  also,  of  TIhe  Attorney  General  v.  Douming'j  Amb.  571, 
liOrd  Northington  seems  desirous  to  support  the  case  of  3%c  Attorney 
General  v.  Bowles^  for  he  states  that  that  case,  and  the  case  of  J%e 
Attorney  General  v.  Tyndall^  are  not  inconsistent  with  each  other ; 
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and  in  the  decision  I  think  they  are  not  so.  The  case  of  Pelham  v. 
Anderson^  2  Eden,  296 ;  1  Bro.  C.  C.  444,  which  was  a  bequest  to 
^  build  a  hospital,  was  held  to  be  void  ;  and  in  Brodie  v.  The  Dake  of 
Chandos,  a  bequest  to  build  a  new  parsonage-house  on  land  already 
in  mortmain  was  held  to  be  good.  In  The  Attorney  General  v.  Hyde^ 
Amb.  571,  the  testator  gave  200/.,  to  be  laid  out  under  the  direction 
of  the  minister  and  church-wardens  of  Royston,  for  erecting  a  free 
school,  and  that  when  built,  2000/.  should  be  applied  for  the  support 
of  it.  ^ 

It  appeared  that  there  was  a  piece  of  land  in  Royston  already  in 
mortmain,  on  a  part  of  which  there  was  a  school-house  standing,  and 
which  might  be  applicable  for  thia  purpose.  Lord  Apsley  in  his  judg- 
ment reviewed  the  former  decisions,  and  laid  down  this  as  the  broad 
distinction — that  a  gift  to  build  on  land  already  in  mortmain  was 
good,  but  a  gift  to  buUd  generally  imported  buying  as  well  as  building, 
and  was,  therefore,  bad ;  and  he  held  that  TJie  Attorney  General  v, 
Bowles  had  been  overruled  by  Tfte  Attorney  General  v.  TyndalL  I 
consider  the  law,  as  to  this  point,  to  be  in  a  great  measure  settled  by 
this  case.  This  distinction  which  he  pointed  out  has  prevailed  since 
in  all  the  subsequent  cases.  In  T%e  Attorney  General  v.  Nash^  3  Bro. 
C.  C.  588,  a  bequest  to  build  a  school  was  held  to  be  void,  and  a  de- 
murrer to  the  information  was  allowed  accordingly ;  and  so  Lord  El- 
don  states  in  8  Ves.  191,  solely  upon  the  groimd  of  the  presumption 
already  stated,  that  you  ought  to  infer,  where  the  testatx>r  is  silent, 
that  he  meant  land  to  be  purchased.  In  The  Attorney  General  v. 
Whitchurch^  3  Ves.  141,  Loid  Loughborough  held  that  Tlie  Attorney 
General  v.  Bowles  had  been  shaken  by  subsequent  authorities,  and 
he  concurred  in  dissenting  from  it.  The  Attorney  General  .v.  Parsons^ 
8  Ves.  186,  repeated  and  confirmed,  that  a  bequest  of  money  to  be 
laid  out  in  making  or  repairing  a  building  was  good,  so  far  as  appli- 
cable to  land  already  in  mortmain,  but  bad  to  the  extent  that  it  went 
beyond  that  It  contains,  however,  a  remarkable  expression  in  Lord 
Eldon's  judgment,  which,  to  some  extent,  is  favorable  to  the  case  of 
the  charities  in  this  case.  He  says,  ^  I  agree  with  the  late  cases,  which 
go  a  great  way  to  establish  that  the  court  cannot  put  such  a  construc- 
tion upon  the  word  '  erect '  as  was  put  upon  that  word  in  former 
cases,  and  ih^i  prima  facie  a  testator  must  be  taken  to  mean,  by  that 
word,  that  land  shall  be  bought  I  think  the  good  sense  is  with  the 
later  cases,  requiring  that  the  testator  himself  should  have  manifested 
his  purpose  to  be  sijmSciently  answered  if  they  could  hire  or  beg  land, 
according  to  the  expressions  in  the  different  cases."  I  will  consider  the 
effect  of  this  expression  when  I  comment  upon  the  case  of  Henshaw 
V.  Atkinson ;  but,  taking  these  words  by  themselves,  it  would  appear 
as  if  Lord  Eldon  thought,  that  if  the  testator  pointed  out  they  might 
hire  or  beg  the  land,  that  would  make  a  good  bequest  The  Attorney 
General  v.  Davies,  9  Ves.  635,  is  a  very  important  case.  There  the 
testator  gave  the  sum  of  5000/.,  more  or  less,  as  it  may  be  wanted, 
to  build  twelve  almshouses,  and  purchase  the  ground,  six  for  poor 
men,  and  six  for  poor  women,  economy  and  convenience  to  be  ob- 
served in  the  structure.     Then  he  also  gave  as  follows^    "  After  the 
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foregoing  bequests  are  discharged,  and  any  thing  further  that  may 
occur  of  that  sort,  I  give  all  the  remainder  of  my  property  for  the  use 
of  the  Orphan  School  in  the  City  Road,  under  the  durection  of  the 
committee  for  the  time  being,  provided  they  will  furnish  a  piece  of 
ground,  near  the  said  school,  to  build  the  aforesaid  houses  on^  and 
the  committee  to  take  the  management  of  them  and  all  my  affairs, 
which  is  not  great;  and  if  it  is  not  agreeable  or  convenient  for  them 
to  do  so,  I  request  the  following  to  accept  of  the  trouble  of  fulfilling 
my  desire."  Then  he  makes  some  further  statement  Sir  William 
Grant  held  this  to  be  void,  on  the  ground  that  the  residue  was  given 
to  the  charity  on  condition  that  they  furnished  the  ground.  He  states, 
^  It  is  unnecessary  to  consider,  however,  in  this  case,  how  far  that 
opinion,  contrary  to  Lord  Hardwicke's,"  that  is,  in  The  Attorney  Gen- 
eral  v.  JS^ndaU^  ''  may  be  well  founded,  for  the  provision  of  this  will 
'is  not  merely  that  if  land  shall  be  given  these  almshouses  shall  be 
built,  but  he  proposes  to  the  committee  a  gift,  and  offers  them  the 
residue  as  a  consideration  for  their  furnishing  lands  for  his  alms- 
houses, and  taking  the  management  of  them  and  his  affairs."  It 
would  tsike  me  too  long  to  read  the  reasons  for  his  coming  to  that 
conclusion.  Lord  Eldon,  in  affirming  this  judgment,  makes  this  ob- 
servation, 9  Res.  544,  which  is  of  great  importance :  <'  Whatever 
were  the  decisions  formerly,  when  charity  in  this  court  received  more 
than  fair  consideration,  it  is  now  clearly  established,  and  I  am  glad 
it  has  come  back  to  some  common  sense,  that,  unless  the  testator  dis- 
tinctly points  to  some  land  ahready  in  mortmain,  the  court  will  under- 
stand him  to  mean  that  an  interest  in  land  is  to  be  purchased,  and 
the  gift  is  not  good."  .  In  Johnstone  v.  Swann^  3  Mad.  457,  it  was  held, 
that  a  sum  of  money  that  was  left  to  be  invested,  and  the  dividends 
applied  in  procuring  a  school-house,  was  good,  inasmuch  as  this  be- 
quest pointed  to  hiring  the  school-house,  and  not  to  putting  any  land 
in  mortmain.  And  in  the  case  of  Henshaw  v.  Atkinsony  3  Mad.  306, 
which  was  decided  five  months  before  by  the  same  judge,  a  case 
which  at  first  sight  appears  to  have  a  very  material  and  controlling 
effect  upon  this  case,  the  testator  states  his  wish,  that  a  blue-coat 
school  shall  be  erected  at  Oldham,  and  a  blind  asylum  at  Manchester, 
and  he  gives  20,0002.  in  trust  to  trustees  for  the  use  of  the  charity, 
and  directs  that  the  money  shall  not  be  applied  in  the  purchase  of 
lands,  it  being  his  expectation  that  other  persons  will,  at  their  ex- 
pense, purchase  lands  and  buildings  for  those  purposes ;  and  then  he 
gave  all  the  remainder  of  his  personal  estate  in  trust  for  these  char- 
ities. He  afterwards,  by  his  codicil,  points  out  that  he  does  not  ex- 
pect that  any  land  whatever  shall  be  given.  The  reasons  given,  in 
the  printed  report,  by  the  vice  chancellor  for  his  decisions  are  not,  to 
mv  mind,  very  full  or  satisfactory,  but  he  seems  to  have  decided  it 
solely  upon  the  ground  that  the  second  codicil  showed,  that  although 
originally  the  testator  might  have  contemplated  the  land  would  be 
required  for  the  purpose  of  the  charities,  yet  afterwards,  when  he 
made  his  second  codicil,  he  was  of  a  different  opinion ;  he,  therefore, 
directed  only  the  interest  to  be  paid  to  the  trustees  for  the  main- 
tenance and  the  support  of  the  charities.     This  was  commented  upon 
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by  Sir  T.  Pluraer  in  the  case  of  T%e  Attorney  General  v.  SRtixman,  2 
J.  &  'W.  270,  which  is  only  material  so  far  as  it  relates  to  this.  In 
JJie  Attorney  General  v.  Hinxfnan  there  was  a  bequest,  which  would 
have  been  good  as  it  stood  originally,  but  being  inseparably  con- 
nected with  one  that  was  bad,  the  whole  failed.  Sir  T.  Plumer  said, 
in  giving  his  judgment,  that  '^  if  the  case  could  be  brought  up  to 
Henshaw  v.  Atkinson^  where  there  were  negative  words  showing  the 
intention  to  be  what  is  contended  for  here,  that  the  money  should 
not  be  applied  to  the  purchase  of  keeping  in  repair  any  real  estate,  if 
it  appeared,  as  it  did  then,  that  the  bequest  was  intended  to  form  an 
auxiliary  fund,  to  go  in  aid  of  other  donations,  on  the  supposition 
that  some  other  person  would  give  a  house,  we  should  then  be  re- 
lieved from  the  difficulty."  These  observations  show  that  Sir  T. 
Plumer  did  not  consider  that  the  case  of  Henshaw  v.  Atkinson  estab- 
lished any  thing  more  than  this  proposition,  namely,  that  a  bequest  in 
favor  of  a  charity  expressly  directing  that  no  portion  of  the  bequest 
should  be  applied  to  land,  but  providing  that  if,  at  any  future  time, 
some  person  should  give  land  to  the  charity,  this  bequest  might  be 
made  available  in  erecting  or  repairing  buildings  on  that  land, 
was  a  good  bequest,  and  one  of  which  this  court  would  execute  the 
trusts.  Assuming  that  to  be  decided,  it  is  veiy  much  in  accordance 
with  the  supposed  case  suggested  by  Lord  Eldon  in  his  judgment  in 
The  Attorney  General  v.  Parsons^  to  which  1  have  already  referred. 
It  would  also  be  very  near  the  present  case,  and  yet  it  would  be 
scarcely  consistent  with  the  rule  laid  down  by  Lord  Eldon  in  The 
Attorney  General  v.  DavieSj  which  I  have  already  read,  if  that  rule  is 
to  b^  carried  to  its  fullest  extent  Still,  some  material  distinctions 
exist  between  that  case  and  the  present  The  bequest  in  Henshaw 
v.  Atkinson  was  to  take  effect  at  all  events,  even  though  no  land 
should  be  obtained ;  and  no  portion  was  to  be  applied  in  obtaining 
land,  nor  any  direct  encouragement  held  out  for  that  purpose.  But  in 
the  case  beu>re  me,  though  it  is  directed  that  no  portion  of  the  be- 
quest is  to  be  expended  in  the  purchase  of  land,  yet  the  bequest  is  to 
fail  altogether  unless  land  can  be  obtained  from  other  persons  to  be 
put  in  mortmain,  and  it  is  expressly  conditional  on  that  event.  This 
has  never  been  decided  to  be  good,  and  is,  as  I  have  already  stated, 
opposed  to  the  dicta  which  I  have  read  of  Lord  Eldon.  In  Pritch' 
ard  V.  Arbouin^  3  Russ.  456,  Lord  Lyndhurst  expressly  stated  the  rule 
to  be  as  laid  down  by  Loi\d  Eldon,  namely,  that  unless  the  testator 
expressly  pointed  to  land  already  in  mortmain,  a  bequest  to  build  and 
repair  could  not  be  sustained.  Giblett  v.  Hbbson,  5  Sim.  651 ;  3  My. 
&  K.  517,  is  an  important  and  material  case,  but  principally  for  the 
observations  contained  in  the  judgment.  The  bequest  was  in  these 
words  :  ''  I  give  and  bequeath  to  the  Butchers'  Charitable  Institu- 
tion the  sum  of  5000/.,  towards  building  almshouses  to  the  said  insti- 
tution." This  was  held  to  be  void,  in  conformity  with  the  older  cases, 
because  it  assumed  that  land  must  be  purchased  in  order  to  enable 
the  legacy  to  take  effect     Though  the  decision  in  that  case  does  not 

E>sitively  bear  upon  the  present,  some  of  the  observations  of  Lord 
rougbam  are  very  important  and  material  as  to  the  general  policy 
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of  the  act  He  observes,  that  ''  placing  land  in  mortmain  is  the  ob- 
ject against  which  the  act  is  pointed ;  that  money  is  equally  forbid- 
den to  be  applied  for  the  purpose  of  buying  land,  because  that  would 
indirectly  put  land  purchased  in  mortmain.  So  charitable  bequestSy 
to  be  invested  in  real  securities,  are  equally  forbidden,  in  consequence 
of  their  tendency  to  bring  land  by  foreclosure  into  the  perpetual 
ownership  of  a  corporate  mortgagee."  It  appears,  therefore,  to  have 
been  Lord  Brougham's  opinion,  that  any  bequest  which  directly 
tended  to  put  land  in  mortmain  would  be  a  contravention  of  the 
statute.  Mather  v.  ScoU,  2  Kee.  142,  is  a  most  important  case ;  the 
bequest  there  was,  ^  As  to  all  the  residue  of  my  property,  I  give  the 
same  to  the  chaplains  of  his  majesty's  dock  yard  at  Devonport,  and 
of  the  royal  hospital  at  Stonehouse,  in  conjunction  with  my  execu- 
tors, with  a  request  that  they  will  be  pleased  to  entreat  the  lord  of  the 
manor,  either  at  Devonport  or  East  Stonehouse,  to  grant  a  spot  of 
ground  suitable  for  the  erection  of  as  many  decent  dwellings  or 
rooms."  And  then  it  provides  how  they  are  to  be  built  The  testa- 
tor evidently  did  not  here  contemplate  the  purchase  of  land.  He  does 
not  expressly  prohibit  it;  but  he  expects  that  the  land  can  be  obtained, 
to  use  the  expression  of  Lord  Eldon  in  7%6  Attorney  General  v.  Par^ 
sons,  by  beg^ng  from  the  lord  of  the  manor.  Lord  Langdale,  M.  R, 
went  carefully  through  the  authorities.  He  did  not,  as  it  appears  to 
me,  consider  the  casual  expressions  of  Lord  Eldon  in  3%6  Attorney 
General  v.  Parsons,  nor  the  case  of  Henshaw  v.  Atkinson,  as  conclu- 
sive on  the  case ;  but,  on  the  contrary,  having  reviewed  all  the  cases, 
he  laid  down  the  rule  thus,  that  the  bequest  was  void  unless  it  pointed 
expressly  to  land  already  in  mortmain.  He  then  adds  this  passage, 
which,  if  it  be  the  law,  is  decisive,  in  my  opinion,  of  the  present  case. 
It  is  at  the  end  of  his  judgment  "  It  is  said,  that  the  direction  of 
the  trustees,  to  be  pleased  to  entreat  the  lord  of  the  manor  to  grant  a 
piece  of  ground,  does  not  bring  the  case  within  the  principle ;  but  I 
am  of  opinion  that,  if  the  testator  intended  to  exclude  a  purchase, 
he  has  failed  to  express  his  intention,  and  that  it  is  contrary  to  the 
policy  of  the  Mortmain  Act  to  permit  testamentary  gifts  of  money 
to  be  laid  out  on  land  as  an  inducement  to  draw  land  into  mortmain. 
I  am  of  opinion,  upon  the  first  point,  that  the  language  of  the  be- 
quest is  not  sufficiently  express ;  and  upon  the  second,  that  the  char- 
itable gift  must  fail."  There  is  but  one  further  authority  to  which  I 
intend  to  advert;  but  before  I  do  so,  I  pause  to  consider  the  effect  of 
the  cases  to  which  I  have  already  referred.  The  current  of  the  later 
decisions  at  least  has  been  express,  bearing  stronger  and  stronger,  and 
concluding  with  the  last,  that  whatever  acts  as  a  direct  inducement 
to  put  land  in  mortmain  is  a  void  bequest ;  and,  with  the  exception 
of  the  case  of  Henshaw  v.  Atkinson^  on  which  I  express  no  opinion  as 
to  whether  that  case  would* now  receive  the  same  decision  as  it  did 
then,  —  but  which,  as  it  appears  to  me,  is  easily  distinguishable,  so  as 
to  be  consistent  with  all  the  other  decisions,  though  not  possibly  with 
all  the  dicta  to  be  found  in  those  cases,  — •  the  rule  to  be  deduced  from 
these  decisions,  laying  aside  some  casual  expressions,  appears  to  be 
that  stated  by  Lord  Eldon  in  the  case  of  The  Attorney  General  v. 
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Daviesj  to  which  I  have  already  referred,  that,  unless  the  testator  dis- 
tinctly points  to  some  land  already  in  mortmain,  the  court  will  under* 
stand  him  to  mean  that  an  interest  in  land  is  to  be  purchased,  and 
that  the  gift  is  not  good ;  and  this  rule  is  confirmed  by  Lord  Lynd- 
hurst  and  Lord  Langdale.  I  am  therefore  of  opinion  that  I  could  not 
declare  this  legacy  to  be  good,  without  being  prepared  to  state  my 
opinion  that  the  cases  of  Mather  v.  Scott  and  The  Attorney  General  v. 
DavieSy  decided  by  Lord  Langdale,  Sir  William  Grant,  and  Lord  EI* 
don,  were  not  law  —  at  least  to  this  extent,  that  the  case  of  Mather 
V.  Scott  was  not  law ;  and  with  respect  to  the  second  case,  that  the 
dicta  in  it  would  not  be  considered  law,  unless  very  much  restricted 
in  respect  of  what  is  there  laid  down.  The  difficulty  in  this  case, 
however,  is  not,  in  my  opinion,  concluded,  for  there  still  remains  one 
case  on  which  I  must  make  two  or  three  observations.  This  is  the 
case  of  Dixon  v.  Buttery  3  Y.  &  C.  679.  This  case,  as  it  stands  re- 
ported, is  one  of  a  very  singular  description. 

As  it  appears  to  me,  no  arguable  question  in  reality  existed  in  that 
case.  The  bequest  was  expressly  made  good,  l>y  the  stat  43  Gteo.  3, 
c.  108,  which  had  been  passed  by  the  legislature  precisely  to  meet 
bequests  of  that  nature,  because,  in  the  opinion  of  the  legislature  and 
of  conveyancers,  such  bequests  would  be  invalid  unless  sanctioned 
by  statute ;  and  yet  the  counsel  seem  to  have  argued  the  case,  and 
the  court  seends  to  have  reserved  its  judgment,  in  entire  ignorance  of 
the  existence  of  that  statute.  The  learned  judge  accordingly,  in 
giving  judgment^  having  apparently  observed  the  statute  subse- 
quently to  the  argument,  states,  at  the  dose  of  his  observations,  that 
the  stat  43  Geo.  3,  c.  108,  determines  the  question  in  the  case.  His 
previous  observations,  therefore,  are  rather  to  be  considered  as  obiter 
dicta  than  as  actually  deciding  the  point.  They  are,  however,  from 
the  great  ability  of  that  eminent  judge,  entitled  to  the  greatest  weight. 
He  states  the  principle  of  all  the  cases  to  be  this,  in  p.  681 :  <<But  I 
apprehend,  where  a  ti^stator  gives  money  to  be  laid  out  on  land 
already  purchased  by  others  for  such  building,  or  on  land  to  be  given 
by  a  third  person  for  that  purpose,  and  the  trustees  have  only  au- 
thority to  lay  out  the  money  in  building  on  such  land  so  procured, 
and  cannot  employ  it  in  procuring  such  land,  the  bequest,  it  such  an 
object  appear  clearly  from  the  language  used  in  the  testator's  will,  is 
good ;  for  then  the  word  '  build '  is  not  to  l>e  taken  in  its  extended 
sense,  as  including  the  purchase  of  the  land,  but  it  is  by  the  lan- 
guage of  the  testator  applied  specially ;  mere  cost  of  erecting,  as 
contradistinguished  from  procuring  the  land  on  which  such  erection 
is  to  take  place." 

With  the  greatest  respect  and  deference  to  the  opinion  of  that 
learned  judge,  I  canuot  say  that  I  have  come  to  the  same  conclusion 
as  to  the  result  of  the  previous  cases ;  and  I  cannot  reconcile  the  ob- 
servations I  have  just  read  with  what  was  decided  by  Lord  Langdale 
in  MaUier  v.  Scotty  with  what  was  laid  down  by  Lord  Brougham 
in  Oiblett  v.  HobsaUy  neither  of  which  cases  appears  to  have  been, 
cited  bdbre  the  learned  baron ;  nor  can  I  reconcile  it  with  the  prin- 
ciple laid  down  by  Lord  Eldon  in  I%e  AUomey  General  v.  Davies^ 
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nor  by  Lord  Lyndhurst  in  PrUchard  v.  Arbauin,  I  am,  therefore, 
unable  to  reconcile  this  authority  with  the  former  ones,  —  I  mean  the 
former  ones  of  a  later  description,  —  because  those  of  the  earlier  de- 
cisions of  Lord  Hardwicke  undoubtedly  would  support  that  view  of 
the  case.  If  I  agreed  with  it  on  principle,  and  dissented  from  the 
other  authorities,  I  should  even  then  feel  great  difficulty  in  resist- 
ing what  appears  to  me  to  be  so  strong  a  body  of  decision  by  such 
eminent  judges ;  but  as  I  concur  with  the  principle  enunciated  by 
those  decisions,  and  as  I  believe  that  the  only  clear  and  intelligible 
mode  of  construing  the  Statute  of  Mortmain,  so  as  to  give  it  a  con- 
sistent rule  and  a  test  easily  applied  by  which  to  ascertain  the  validity 
of  bequests  of  this  nature,  is  by  adopting  the  rule  laid  down  in  those 
authorities,  I  am  compelled  to  follow  them  in  that  which  I  consider 
they  have  decided.  In  order  to  facilitate  an«appeal  in  this  case,  and 
in  order  that  the  grounds  of  my  decision  may  be  as  clear  and  distinct 
as  I  can  make  them,  I  state  my  opinion  to  be,  that  according  to  the 
decided  cases  and  the  true  construction  of  the  stat  9  Greo.  2,  c.  36,  a 
bequest  is  void  which  tends  directly  to  bring  fresh  land  into  mort- 
main ;  and  also,  that  a  bequest  of  money,  to  be  expended  in  the 
erection  or  repair  of  buildings,  is  void  also,  unless  the  testator  in  his 
will  expressly  states  his  intention  that  the  money  so  bequeathed  is  to 
be  expended  upon  some  land  already  in  mortmain.  This  bequest^  in  my 
opinion,  offends  against  both  these  principles.  It  is,  therefore,  in  my 
opinion,  void ;  and  I  am  prepared  to  make  a  declaration  to  that  effect, 
and  to  give  the  consequential  directions.  I  cannot,  however,  con- 
clude this  case  without  observing,  that  it  is  of  great  importance  that 
the  principle  on  which  gifts  of  charities  can  be  supported  should  be 
settled ;  and  that,  as  this  is  a  case  in  which  the  property  is  of  large 
amount,  it  would,  in  my  opinion,  be  a  very  proper  case  to  carry  to  a 
higher  tribunal ;  and  with  this  view,  and  to  assist  the  parties  against 
whom  I  decide,  I  have  endeavored  to  make  the  grounds  of  my  de- 
cision as  plain  as  possible.  This  is  a  matter,  however,  to  be  left  to 
their  discretion.  I  can  only  make  the  decree  as  I  have  already  stated, 
and  give  the  costs  of  all  parties  out  of  the  estate. 


Early  v.  Middleton.^ 

June  25,  and  Aagnst  7,  1851. 

WUl  —  Construction  of. 

A  testator,  by  a  codicil  to  his  will,  garo  legacies  of  500/.  each  to  fonr  children,  bj  jiame,  of 
his  niece,  Alice  Earlv,  the  eldest  daaghter  of  his  brother  Henry,  and  he  directed  his  ex- 
ecutors to  pay,  oat  ot  his  personal  estate,  the  sum  of  500/.  apiece  to  each  child  that  miffht 
be  bom  to  cither  of  the  children  of  either  of  his  brothers,  to  be  paid  to  each  of  them  on  his 
or  her  attaining  the  ape  of  twenty-one  vcafs.  The  testators  niece,  Alice  Early,  besides  the 
fonr  children  named  in  the  codicil,  had  three  other  children  liWng  at  the  date  thereof:—  . 

Hleld^  that  those  children  were  not  entitled  to  a  legacy  of  5001.  each,  as  the  words  of  the  codicil 
contemplated  only  children  who  might  be  born  subsequently  to  the  date  of  it. 

I  15  Jur.  867. 
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William  Townsend,  by  his  will,  dated  the  Slat  of  March,  1827, 
after  giving  several  legacies,  bequeathed  the  residue  of  his  personal 
estate  to  trustees,  whom  he  appointed  his  executors,  upon  trust,  with 
all  convenient  speed  after  his  decease,  to  sell  and  convert  the  same 
into  money,  and  after  payment  of  his  debts,  &c.,  to  invest  certain 
sums  in  government  or  real  securities,  for  certain  purposes  therein 
mentioned,  and  pay  and  divide  the  residue  of  the  proceeds  of  his 
personal  estate  among  his  next  of  kin  living  at  his  decease. 

By  a  codicil  to  his  will,  dated  the  14th  of  November,  1827,  the 
testator  disposed  of  his  real  estate,  and  amongst  other  devises  he 
thereby  devised  to  John  Early  and  Alice  his  wife,  the  eldest  daughter 
of  his,  the  testator's,  brother,  Henry  Townsend,  by  his  first  wife,  and 
the  survivor  of  them,  a  certain  copyhold  property,  to  hold  to  them,  the 
said  John  Barly  and  Alice  his  wife,  and  the  survivor  of  them,  for  the 
term  of  their  natural  lives,  and  the  life  of  the  survivor  of  them ;  and 
after  the  decease  of  such  survivor,  then  he  gave  and  devised  the  same 
unto  William  Townsend  Early,  their  eldest  son,  his  heirs  and  assigns 
forever. 

By  another  codicil,  dated  the  10th  of  March,  1832,  the  testator  gave 
and  bequeathed  the  sum  of  2000/.  to  his  executors,  to  be  by  them 
invested  in  the  public  funds  or  government  securities,  and  the  divi- 
dends and  proceeds  thereof  to  be  from  time  to  time  applied  for  and 
towards  the  support  of  the  six  aged  women  that  might  from  time  to 
time  be  the  inmates  in  the  almshouses  built  by  him  at  Witney,  in  the 
county  of  Oxford ;  and  also  for  and  towards  keeping  the  said  alms- 
bouses  in  constant  repair ;  and  he  gave  and  bequeathed  to  Hannah 
Maria,  the  daughter  of  his  brother  Henry,  the  sum  of  6002.,  to  be  paid 
to  her  by  his  executors  on  her  attaining  the  age  of  twenty-one  years, 
and  which  he  desired  to  be  considered  as  additional  to  what  he  had 
bequeathed  her  in  his  said  will  or  codicil ;  and  he  gave  and  bequeathed 
to  Elizabeth,  the  daughter  of  Henry  Townsend,  the  sum  of  lOOO/L,  to 
be  paid  to  her  by  his  executors  on  her  attaining  the  age  of  twenty- 
one  years ;  and  he  gave  and  bequeathed  to  Ann,  the  daughter  of  Henry 
Townsend,  the  sum  of  18002.,  to  be  paid  to  her  by  his  executors  on 
her  attaining  the  age  of  twenty-one  years;  and  he  gave  and  be- 
queathed to  Alfred,  alias  Henry,  the  son  of  Henry  Townsend,  the 
sum  of  500/.,  to  be  paid  to  him  by  his  executors  on  his  attaining  the 
age  of  twenty-one  years ;  and  he  gave  and  bequeathed  to  Edwaid, 
the  son  of  John  and  Alice  Early,  of  Newland,  in  the  parish  of  Cog^s, 
in  the  county  of  Oxford,  blanket  manufacturer,  the  sum  of  5002.  tor 
his  own  use  and  benefit ;  also  he  gave  and  bequeathed  to  Alice,  the 
daughter  of  the  said  John  and  Alice  Eatly,  the  sum  of  500/.  for  her 
own  use  and  benefit ;  also  he  gave  and  bequeathed  to  Mary,  the 
daughter  of  the  said  John  and  Alice  Early,  the  sum  of  500/.  lor  her 
own  use  and  benefit ;  also  he  gave  and  bequeathed  to  Sarah,  the 
daughter  of  the  said  John  and  Alice  Early,  the  sum  of  500/.  for  her 
own  use  and  benefit;  also  he  gave  and  bequeathed  to  Ann,  the 
daughter  of  Robert  and  Martha  Storrs,  the  sum  of  500/.  for  her  own 
use  and  benefit. 

The  testator  then  proceeded  as  follows :  « Item  —  I  direct  my  execu- 
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tors  to  pay,  by  and  out  of  my  personal  estate  exclasively,  the  sum  of 
500/.  apiece  to  each  child  that  may  be  born  to  either  of  the  children 
of  either  of  my  brothers,  lawfully  begotten,  to  be  paid  to  each  of  them 
on  his  or  her  attaining  the  age  of  twenty-one  years,  without  benefit 
of  survivorship." 

The  testator  left  three  brothers  and  a  sister  him  surviving.  Besides 
the  children  named  in  the  second  codicil,  there  were  three  other  chil- 
dren of  John  and  Alice  Early  living  at  the  date  of  the  codicil,  one  of 
them  being  Martha  Early,  the  plaintiff  in  this  suit  A  question  arose 
upon  the  construction  of  the  codicil  as  to  whether  the  general  bequest 
therein  contained  in  favor  of  his  brother's  grandchildren  extended  to 
children  born  after  the  testator's  decease ;  and  this  question  was  de- 
cided in  the  negative  in  the  cause  of  Storrs  v.  BeriboWy  2  My.  &  K. 
46.  Another  question  raised  was,  whether  the  children  of  Alice  and 
John  Early,  named  in  the  second  codicil,  were  entitled  to  legacies 
under  the  above  general  bequest  in  the  same  codicil ;  and  this  was 
decided  in  the  negative  in  the  cause  of  Earlj/  v.  BenboWj  2  Coll.  342. 
In  the  present  suit,  which  was  a  claim  filed  by  Martha  Early,  the 
child  of  John  and  Alice  Early,  who  was  living  at  the  date  of  the 
second  codicil,  but  was  not  named  in  it,  the  question  was,  whether  the 

f>laintiff  was  entitled  to  a  legacy  of  500/.  under  the  general  bequest  in 
avor  of  the  grandchildren  of  the  testator's  brothers.     The  claim  was 
filed  against  the  present  trustees  of  the  testator's  will. 

iZ.  Palmer  and  Bevirj  for  the  plaintiff.  The  question  is,  whether 
the  words  used  by  the  testator  are  words  so  strictly  applicable  to  the 
future  as  to  exclude  a  child  already  bom,  and  for  whom  no  provision 
was  otherwise  made.  The  intention  was  to  provide  for  all  of  a  cer- 
tain class,  and  there  is  no  difficulty  in  holding  that  no  child  was  to 
take  a  double  legacy,  consistently  with  the  construction  that  all  not 
previously  named  were  to  take  under  the  general  bequest  The  court 
might  give  a  large  and  liberal  construction  to  the  bequest,  so  as  to 
include  all  born  previously  to  the  testator's  death,  and  yet  exclude  any 
from  taking  a  double  legacy.  In  Storrs  v.  BenboWj  it  does  not  appear 
to  have  been  suggested  that  there  were  any  children  living  at  the 
testator's  decease  except  those  who  were  named,  and  many  of  the 
cases  bearing  on  the  subject  were  not  cited  before  the  vice  chancellor. 
[They  referred  to  the  following  authorities :  2  Jarm.  on  Wills,  101 ;  2 
Koper,  115, 117 ;  Hewet  v.  Ireland^  2  Coll.  344,  note ;  Htbblethwaite  v. 
Cartwriffht,  Cas.  t  Talb.  31 ;  Doe  v.  HalleU,  1  Mau.  &  S.  124 ;  Gardy 
V  Hibberti  19  Ves.  125 ;  Harrison  v.  Harrison^  1  Rv.  &  M.  71 ;  GUes 
V.  GUes^  8  Sim.  360;  Jarv9  v.  Bond^  9  Sim.  549;  and  Manning  v. 
Chambers^  11  Jur.  466.] 

Teed  and  Shebbeare^  for  the  trustees. 

August  7.  Sir  John  Romilly,  M.  R.  This  is  the  case  of  a  claim 
of  a  lady  of  the  name  of  Martha  Early,  who,  having  attained  her  age 
of  twenty-one  years,  claims  to  be  entitled  to  a  legacy  of  500/.,  under 
a  codicil  of  the  10th  of  March,  1832,  made  to  the  wUl  of  William 
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Townsend,  the  testator,  which  will  bears  date  the  31st  of  March,  1827. 
The  words  of  the  codicil  which  raise  this  question  are  as  follows:. 
The  testator  gave  to  Edward,  Alice,  Mary,  and  Sarah,  the  children 
of  John  and  Alice  Early,  the  sum  of  500/.  for  their  own  use  and 
benefit;  and  he  gave  to  Ann,  the  daughter  of  Richard  and  Martha 
Storrs,  500L  for  her  own  use  and  benefit ;  and  then  it  proceeds  in 
these  words  :  "  Item  —  I  direct  my  executors  to  pay,  by  and  out  of 
my  personal  estate  exclusively,  the  sum  of  500/.,  to  be  paid  to  each 
child  that  may  be  born  to  either  of  the  children  of  either  of  my 
brothers,  lawfully  begotten,  to  be  paid  to  each  of  them  on  his  or  her 
attaining  the  age  of  twenty-one  years,  without  benefit  of  survivorship." 
The  codicil,  it  is  to  be  observed,  gives  legacies  of  500/.  to  the  four 
children  of  his  niece,  Alice  Early,  and  he,  by  the  codicil,  made  Wil- 
liam Townsend  Early,  another  son  of  his  niece,  devisee  in  reversion 
of  the  real  estates  after  the  death  of  his  father  and  mother.  There 
were  living  at  the  time  of  this  codicil  three  other  children  of  John  and 
Alice  Early.  One  of  the  children  is  the  present  claimant,  Martha 
Early,  who  was  born  subsequently  to  the  date  of  the  will,  and  who, 
at  the  date  of  the  codicil,  was  of  the  age  of  three  'years  and  three 
months,  or  thereabouts.  The  question  is,  whether  these  three  children 
take  any  benefit  under  the  words  of  this  codicil  —  namely,  "  the  500/1 
apiece  to  each  child  that  may  be  born  to  either  of  the  children  of 
either  of  my  brothers."  In  Storrs  v.  Benbow,  2  My.  &  K.  46,  this 
codicil  came  before  the  consideration  of  Sir  John  Leach,  and  Sir  John 
Leach  decided  in  that  case,  which  is  frequently  referred  to  for  the 
principle  involved  in  it,  that  children  born  after  the  decease  of  the 
testator  could  not  take  any  benefit  under  the  will.  He  expressly 
stated,  in  fact,  that  the  words  «  may  be  born  "  are  to  provide  for  the 
birth  of  children  between  the  making  of  the  will  and  the  death. 
The  question  did  not  arise,  whether  the  codicil  gave  any  interests  to 
children  existing  at  the  time  of  the  codicil ;  and  alMiough  Sir  John 
Leach  uses  the  word  <<  will,"  I  am  disposed  to  think  that  there  was 
not  present  to  his  mind  any  such  question  as  that  of  children  born 
between  the  date  of  the  will  and  the  codicil,  but  that  he  used  the 
word  "  will "  in  that  case  as  synonymous  with  "  codicil."  He  meant 
the  testamentary  paper  of  which  he  was  then  speaking.  In  the  case 
of  £arlj/  V.  Berihmo^  2  Coll.  342,  this  codicil  was  again  made  the  sub- 
ject of  judicial  decision.  There  was  a  bill  filed  by  Edward,  Alice, 
Mary,  and  Sarah,  the  four  children  of  Mrs.  Early,  claiming  a  legacy 
of  500/.  each  —  not  merely  those  which  were  expressly  given,  but 
also  further  legacies,  under  the  words  of  the  codicil,  "  to  each  child 
that  may  be  born  to  either  of  my  brother's  children ; "  and  Knight 
Bruce,  V.  C,  after  carefully  considering  the  subject,  and  giving  an 
elaborate  judgment,  decided  that  this  word  <<may"  could  not  be  read 
in  so  unrestricted  a  sense  as  to  allow  all  those  children  of  Mrs.  Early 
as  should  be  living  at  the  death  of  the  testator,  including  the  four 
who  had  gifts  already  given  to  them,  to  participate  in  the  bequests 
contained  in  these  words.  The  question  before  me  really  amounts  to 
this,  whether  I  can  read  the  word  "  may"  to  the  extent  of  letting  ia 
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children  who,  being  alive  when  the  codicil  was  executed,  are  not  men- 
tioned in  it.  I  am  of  opinion  that  this  question  is  in  reality  con- 
cluded by  the  decision  of  the  vice  chancellor ;  and  I  think  that  both 
the  decisions  of  the  master  of  the  rolls  and  the  vice  chancellor  concur, 
and  that  both  those  judges  considered  that  the  words  were  prospec- 
tive, and  that  they  were  descriptive  of  the  persons  to  be  born  subse- 
quently to  the  date  of  the  codicil,  and  descriptive  also  of  persons  who 
were  to  be  born  subsequently  to  the  date  of  the  codicil,  but  previous 
to  the  death  of  the  testator.  The  question  which  the  vice  chancellor  had 
to  consider  was  undoubtedly  a  question  of  very  considerable  nicety  and 
intricacy ;  but  it  is  impossible  to  make  any  distinction,  in  my  opinion, 
between  the  children  who  are  named  and  those  who'  are  not  named 
in  the  codicil.  It  is  useless  to  speculate  in  order  to  endeavor  to  ascer- 
tain what  the  testator's  object  could  have  been  in  selecting  four  only 
out  of  seven  existing  children,  and  including  all  the  children  that 
might  afterwards  be  born  during  his  life,  and  thus  excluding  three 
children,  who,  from  their  tender  years,  could  not  have  given  him  any 
personal  offence,  or  motive  for  excluding  them.  But,  in  my  belief, 
one  of  the  cau^s  of  erroneous  constructions  of  a  will  is  by  not  con- 
fining the  attention  of  the  court  to  an  attempt  carefully  to  discover 
the  meaning  of  the  words  that  the  testator  has  used,  but  rather  to 
consider  what,  in  the  circumstances  of  the  case,  it  is  probable  that  a 
reasonable  man  would  and  ought  to  have  intended,  and  endeavor 
to  mould  the  expressions  to  meet  that  construction.  It  appears  to 
me  to  be  an  inconsistent,  and  to  som^  extent  an  unreasonable,  dispo- 
sition of  his  bounty ;  but,  finding  the  words  before  me,  I  cannot  make 
a  will  for  the  testator,  or  go  beyond  what  he  has  expressed.  It  would 
be  wholly  inconsistent  with  the  decision  of  Knight  Bruce,  V.  C,  if  I 
were  to  hold  that  the  prospective  words  could  apply  to  three  out  of 
seven  existing  children,  and  not  to  the  others,  simply  because  he  had 
shown  that  those  four  were  objects  of  his  bounty,  and  that  he  had 
been  silent  with  respect  to  the  other  three.  I  concur  in  the  reasoning 
of  the  decision  of  the  vice  chancellor,  and,  in  so  concurring,  I  hold 
myself  bound  to  decide  that  the  reasoning  and  principles  of  that  de- 
cision extend  to  the  case  of  Martha  Early,  the  present  claimant,  as 
well  as  to  the  brother  and  sister,  who  are  not  named  as  legatees  in 
the  codicil.  The  result  is,  that  the  claim  must  be  dismissed,  but 
without  costs,  and  the  defendants  may  retain  their  costs  out  of  the 
estate. 
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HUTCHINS   V.   HUTCHINS.* 
Maj  12,  26,  and  27,  1861. 

Breach  of  Trust  —  Bxxte  of  Interest  —  Accounts  —  Rests* 

Trnstees  who,  without  suflScient  cause,  donbted  the  identitj  of  their  cestui  que  trust,  and,  ill 
breach  of  trast,  paid  oyer  the  tratt  fand  to  others,  were  ordered  to  make  ii^ood  the  sama^ 
and  paj  the  costs  and  interest  at  51,  per  cent^  the  aoooonts  to  be  taken  with  rests. 

The  plaintiff  in  this  suit  was  R.  H.  C.  Hatchins,  and  the  defend- 
ants his  uncles,  the  Rev.  James  Hatchins  and  the  Rev.  George 
Hutchins,  and  two  other  persons.  The  object  of  the  suit  was  the 
payment  of  one  sixth  of  the  personal  estate  and  one  sixth  of  the 
produce  of  the  real  estate  of  the  testator  in  the  caase,  and  interest 
from  the  year  1830,  and  that  the  two  uncles  mi^bt  pay  the  costs  of 
the  suit     The  facts  were  these :  In  the  year  181o,  Charles  Hutchins, 

ithe  father  of  the  plaintiff,)  an  undergraduate  at  Oxford,  left  England 
or  India,  having  enlisted  as  a  private  soldier  in  the  East  India  Com- 
pany's service.  Before  1820,  he  procured  his  discharge,  and  became 
the  head  master  of  the  grammar  school  at  Strong,  Calcutta,  and  held 
a  situation  in  the  Asiatic  Museum  there.  In  1820,  he  married  Ann 
White,  the  daughter  of  John  White,  a  ship  builder  at  Chittagong,  by 
which  marriage  he  had  four  children,  viz.,  three  sons,  of  whom  the 
plaintiff  was  one,  and  a  daughter.  In  1827,  Charles  Hutchins,  who 
with  his  wife  had  lived  at  Calcutta,  removed  with  his  family  to  Chit- 
tagong, and  resided  with  his  father-in*law,  John  White.  From  this 
place  he  went  to  Sizigapatam,  and  died  on  board  the  Dolphin,  on 
his  voyage  back  to  Chittagong,  about  August,  1828,  his  wife  having 
died  a^  short  time  previously.  The  four  children  of  Charles  Hutchins 
remained  with  John  White,  their  grandfather,  who  afterwards  re- 
moved to  Calcutta,  taking  with  him  the  four  children,  and  also  his 
own  young  children,  two  girls  and  one  boy,  the  issue  of  a  second 
marriage.  Under  the  will  of  a  maternal  great  uncle,  Charles  Hutchins 
was  entitled,  in  the  event  of  his  surviving  his  mother,  Martha  Hutchins, 
to  one  sixth  of  personal  estate  and  real  estate  directed  to  be  sold ; 
and  in  case  he  should  not  survive  his  mother,  (which  event  happened,) 
such  of  his  children  who  should  attain  twenty-one  were  entitled  to 
the  same  in  equal  shares.  In  December,  1831,  John  White,  by  the 
desire  of  their  uncle,  the  Rev.  James  Hutchins,  sent  the  four  children 
to  England,  where  they  were  received  by  their  uncles  and  aunts,  the 
two  brothers  and  two  sisters  of  Charles  Hutchins.  Not  long  after 
the  arrival  of  the  children,  the  uncles  and  aunts,  from  certain  state- 
ments made  by  the  children,  and  from  the  complexion  of  three  of 
them  being  somewhat  different  from  that  which  the  uncles  and  aunts 
had,  by  the  letters  of  Charles  Hutchins  and  John  White,  been  led  to 
expect,  came  to  the  conclusion  that  some  other  children  had  been 
substituted  for  the  children  of  their  brother,  Charles  Hutchins.     This 
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conclusion  was.  communicated  to  John  White  by  James  Hutchins,  in 
a  letter  dated  in  November,  1832.  Three  of  the  children,  (two  sons 
and  the  daughter,)  were  shortly  afterwards  sent  back  to  Calcutta, 
where  they  died.  The  plaintiff  remained  in  England,  and  his  friends 
in  India  for  many  years  believed  that  he  had  been  recognized  by  his 
uncles  and  aunts  as  their  nephew.  The  plaintiff,  by  his  uncles,  was 
placed  at  school,  under  the  name. of  Warner,  and  afterwards  he  re- 
ceived from  James  and  Creorge  Hutchins  14s.  per  week,  until  the 
institution  of  the  present  suit,  when  the  allowance  was  withheld,  and 
the  plaintiff  became  an  inmate  of  the  Brighton  workhouse,  he  being 
a  cripple  from  alleged  neglect  in  childhood.  In  1832  and  1833,  Mr. 
Canham,  a  cousin  of  Charles  Hutchins,  endeavored  to  prove  to  the 
uncles  that  their  suspicions  as  to  the  children  were  groundless,  but 
without  success.  In  1832,  a  commission  was  appoint^  by  the  Gov- 
erner  General  of  India  and  the  Bishop  of  Calcutta,  to  examine  the 
matter  and  report  upon  the  evidence,  and  the  commissioners,  in  their 
report,  dated  September,  1833,  stated  that  they  were  decidedly  of 
opinion  that  no  fraud  had  been  practised,  and  that  the  children  were 
the  real  children  of  Charles  Hutchins  and  his  wife.  In  1842,  the  Rev» 
Mr.  Morton,  at  the  instigation  of  the  uncles,  made  inquiries  at  Cal- 
cutta, and,  in  a  letter  dated  in  December  in  that  year,  told  them  that 
no  proof  was  wanting  of  the  truth  of  the  parentage,  giving  a  full 
statement  of  the  evidence  on  which  his  opinion  was  founded,  and 
concluding,  "  I  really  and  honestly  think  the  matter  is  free  from  rea- 
sonable doubt"  The  sum  representing  the  share  which  the  plaintiff 
claimed,  as  the  only  child  of  Charles  Hutchins  who  attained  twenty- 
one,  amounted  to  2184/.  18^.  6(L  This  sura  had  been  paid  by  the 
trustee  of  the  will,  who  was  a  defendant,  to  Messrs.  James  and  George 
Hutchins,  (they  giving  him  an  indemnity,)  and  was  before  the  in- 
stitution of  the  suit  distributed  by  them  as  in  default  of  a  child  of 
Charles  Hutchins  attaining  twenty-one.  The  defendants,  in  their 
answers,  stated  the  circumstances  upon  which  they  founded  their 
belief  of  the  plaintiff  not  being  the  child  of  their  brother,  Charles 
Hutchins ;  they  denied  that  the  weekly  payments  were  made  on  ac- 
count of  any  income  due  to  the  plaintiff,  but  as  loans  to  him,  and  to 
save  him  from  going  to  the  parish ;  and  they  said  that,  since  the  end 
of  1832,  they  considered  and  treated  the  plaintiff  as  a  stranger  in 
blood.  The  sum  which  the  plaintiff  claimed  was  invested  in  2100L 
consols,  and  was  transferred  into  court  in  this  suit.  Upon  a  reference 
to  the  master,  to  inquire  whether  the  plaintiff  and  his  brothers  and 
sister  were  the  children  of  Charles  Hutchins,  deceased,  he  found  that 
they  were.  The  cause  was  now  set  down  upon  further  directions, 
there  being  no  exceptions  to  the  report  The  case  was  argued  on  all 
the  points,  but  does  not  seem  important,  excepting  as  to  the  rate  of 
interest  to  be  charged  on  the  amount  in  the  hands  of  the  defendants, 
or  what  had  been  parted  with  in  breach  of  their  trust  On  this  point, 
the  cases  of  Forbes  v.  Ross^  2  Cox,  113 ;  Mosley  v.  Wardy  11  Ves. 
581,  and  Tebbs  v.  CarperUer^  1  Mad.  290,  307,  were  cited  by  the 
plaintiff^s  counsel. 
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Bussell  and  J5a^,  for  the  plaintiff. 
Wigram  and  Bellamy^  for  the  defendants. 

Knight  Bruce,  V.  C,  said  that  one  of  the  defendants  had  broken 
his  trust  by  placing  the  fund  in  the  hands  of  those  whose  interest  it 
was  to  dispute  the  ownership  of  the  person  really  entitled ;  the  others, 
who  had  been  unsuccessful  in  suggesting,  without  any  ground  which 
could  be  represented  as  solid,  their  ignorance  of  the  statm  and  con- 
dition of  their  brother's  family.  A  breach  of  trust  of  the  grossest 
description  had  been  proved  against  all  the  parties.  The  trustee  who 
placed  the  funds  in  the  hands  of  the  others  would  be  treated  with 
at  indulgence  in  not  having  an  order  for  the  payment  of  costs. 

e  would  be  refused  costs  of  any  kind.  The  other  trustees  must 
pay  all  the  costs  of  the  suit  to  the  present  time.  They  would  be  al- 
lowed for  all  payments  ior  the  plaintiff's  maintenance,  and  for  that 
oi  his  brothers  and  sister.  The  account  would  be  taken  with  rests; 
and  as  the  plaintiff  elected  to  take  the  fund  as  money,  the  interest 
would  be,  as  was  justified  by  many  such  cases  already  decided,  5L 
per  cent.  The  cash  and  all  the  stock,  excepting  for  the  present  1500^, 
would  be  immediately  paid  to  the  plaintiff  The  accounts  would  be 
taken  in  the  master's  .office. 


Ex  parte  Croxton  ;  ui  re  Tab  Ounblb  Union  Brewery 

COMPANT.^ 

Maidi  25,  1851. 

Jointrstoek  Companies  Winding-up  Ads  —  Contributory. 

By  the  deed  of  settlement  of  a  company,  it  was  declared  that  no  memher  shoald  be  liable 
after  he  ceased  to  be  such ;  and  that,  after  a  transfer  of  his  shares,  he  should  not  be  liable 
for  any  previous  oblieations.  The  master,  under  an  order  for  winding  np  the  company, 
placed  a  transferror  of  shares  on  the  list  of  contribntories  in  respect  of  his  shares  up  to  the 
time  of  transfer  *,  but,  on  appeal,  his  name  was  removed. 

This  was  a  motion,  on  behalf  of  Mr.  George  Croxton,  by  way  of  ap- 
peal from  the  decision  of  Master  Richards.  It  asked  that  the  decision  of 
the  master  charged  with  the  winding  up  of  the  above-named  company, 
made  on  the  13th  of  March,  instant,  whereby  the  name  of  the  said 
George  Croxton  was  placed,  or  directed  to  remain,  on  the  list  or  addenda 
to  the  list  of  proprietors,  or  contributories  of  the  said  company  in  respect 
of  twenty-five  shares  of  25/.  each,  until  the  21st  of  October,  1842,  might 
be  reversed,  and  that  the  name  of  the  said  George  Croxton  might  be 
struck  out  of  the  list  of  proprietors  or  contributories  of  the  said  com- 
pany, or  that  the  said  decision  might  be  varied.  The  master  inserted 
the  name  of  George  Croxton  on  the  list  of  contributories,  class  1,  as 
a  shareholder  who  had  signed  the  deed,  and  paid  on  his  shares  in 
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full,  in  respect  of  twenty-five  shares  of  20Z.  each,  as  liable  in  respect 
of  those  shares  to  the  lOth  of  October,  1842 ;  and  on  the  same  day 
the  master  put  the  name  of  Charles  Frederick  Yorke  on  the  list  of 
contributories,  class  4,  as  a  transferree  of  the  same  shares,  as  liable 
•from  the  10th  of  October,  1842.  The  transfer  of  the  shares  from  Mr. 
Croxton  to  Mr.  Yorke  was  made  on  the  10th  of  October,  1842,  upon 
which  occasion  all  the  requisites  of  the  deed  of  settlement,  dated  the 
29th  of  September,  1836,  were  complied  with.  The  43th  and  34th 
clauses  of  that  deed  were  as  follows  :  Clause  13.  "  That  no  member 
of  the  said  company,  his,  her,  or  their  executors,  or  administrators, 
shall  in  any  case  or  event  (as  between  himself,  herself,  and  them- 
selves, and  the  other  members  thereof)  be  answerable  or  liable  for,  or 
in  respect  of,  any  debts,  calls,  or  demands  upon  the  said  company 
after  he,  she,  or  they  shall  have  ceased  to  be  a  member  or  members 
of,  or  to  have  a  share  or  interest  in  the  capital  stock  of,  the  said  com- 
pany, in  his,  her,  or  their  own  right,  or  rights,  or  by  representation, 
save  only  and  except  for,  and  in  respect  of,  any  sum  or  sums  which 
he,  she,  or  they  shall  or  may  be  liable  to  pay,  by  reason  of  any  for- 
feiture, penalty,  or  misconduct,  under  some  clause  or  provision  in 
these  presents  contained."  Clause  34.  '^  That  from  and  imme- 
diately after  any  such  transfer  or  assignment  as  last  aforesaid  shall 
be  made  of  any  share,  or  shares,  the  former  or  last  proprietor  thereof 
shall  thenceforth  be  forever  acquitted  and  discharged  of,  and  from  all 
covenants,  agreements,  regulations,  obligations,  and  liabilities  what- 
soever, under  or  by  virtue  of  these  presents,  for  or  in  respect  of  the 
share  or  shares  which  shall  have  been  by  him,  or  her,  or  them  so 
assigned,  or  transferred,  save  only  in  respect  of  any  penalty,  for- 
feiture, or  liability  which  shall  have  been  previously  incurred  by  him, 
her,  or  them  in  regard  thereto." 

James  Parker  and  ERslop  Clarke^  for  the  motion,  relied  on  Ez  parte 
Salter^  14  Jur.  966,  and  Ez  parte  Sanderson,  3  De  G.  &  S.  66. 

Bacon  and  Roxburgh,  for  the  official  manager. 

Knight  Bruce,  V.  C.  I  think,  and  probably  the  master  thought, 
that,  independently  of  the  34th  clause,  there  is  no  question  at  all  in 
the  case.  The  language  of  the  deed  is  clear,  independently  of  that 
clause.  Then,  upon  the  construction  of  the  34th  clause,  if  persons 
will  use  such  language  as  is  used  here,  it  cannot  be  matter  of  sur- 
prise that  different  minds  should  differ  in  their  interpretation  of  it. 
It  so  happens  that  the  interpretation  I  put  upon  it  is  not  that  which 
the  master  has  put  upon  it  As  I  read  the  deed,  the  34th  clause 
ought  to  be  construed  in  accordance  with  the  13th,  and  so  as  not  to 
contradict  the  13th.  The  term  « liability,"  in  the  34th  clause,  I  think, 
ought  to  be  construed  with  reference  to  the  13th  clause,  and  with  ref- 
erence to  the  words  "  penalty  "  and  «  forfeiture  "  which  precede  it  in 
the  34th  clause.  I  think,  therefore,  this  gentleman's  name  cannot 
stand  on  the  list.  I  do  not  wonder  that  there  should  be  a  difference 
of  opinion  upon  words  so  expressed.  The  costs  must  come  out  of 
the  estate. 
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Ex  parte  James;  in  re  The  North   London  Junction  Railway 

Company.^ 

May  13,  1851. 

Joint-stock  Companies  Winding-up  Acts  —  Provisional  CommiUee-man 

—  Authority. 

FroTisiona]  directors  of  a  company  took  a  lease  of  oiBces  for  the  pnrpows  of  the  company 
for  a  term,  and  the  tmstees  executed  the  same.  A  sobscribers'  agreement  was  execatcd, 
but  the  company  was  subsequently  dissolved.  On  the  coitfpany  bemg  ordered  to  bo  wound 
up  under  the  acts,  a  trustee  claimed  to  be  repaid  rent  he  had  paid  since  the  dissolution  of 
the  company ;  but  the  court  held,  that,  whatever  the  question  between  the  directors  might 
be,  the  company  at  large  was  not  liable  for  the  rent. 

This  was  a  motion  made  on  behalf  of  Mr.  William  Boyce  Jamesi 
the  interim  manager  of  the  above-named  company,  that  the  order  or 
report  of  Master  Brougham,  dated  the  17th  of  March,  1851,  whereby 
the  master  allowed  the  state  of  facts,  charge,  and  claim  of  John  Bag- 
shaw,  Eaq.,  one  of  the  contributories  of  the  company,  in  respect  of 
the  sum  of  403/.  2s.  6(L  charged  to  be  due  and  owing  to  him,  as  also 
the  claim  of  the  said  John  Bagshaw  to  be  indemnified  from  the  con- 
sequences of  having  executed  the  counterpart  of  a  certain  lease,  and 
to  be  repaid  all  sums  of  money  and  costs  which  he  had  paid  or  in- 
curred in  consequence  thereof,  after  deducting  the  several  amounts 
which  he  had  received  in  respect  of  the  said  house,  might  be  dis- 
charged. The  company  was  provisionally  registered  on  the  15th  of 
May,  1845,  and  shortly  afterwards  a  provisional  committee,  of  which 
Mr.  John  Bagshaw  was  one,  was  appointed.  The  subscribers'  agree- 
ment, dated  the  7th  of  July,  1845,  contained  the  following  clauses : 
^  That  it  shall  be  competent  for  the  said  committee  of  management, 
at  any  time  or  times,  until  an  act  of  Parliament  shall  be  obtained 
authorizing  the  said  undertaking,  to  enter  into  any  contract  for  the 
taking  or  purchasing  of  land  or  buildings  of  leasehold,  freehold,  or 
copyhold  tenure,  or  an^  property  which  may  probably  be  required  for 
the  purposes  of  the  said  midertaking,  or  which  it  may  be  deemed  ex- 
pedient by  them  to  take  or  purchase  for  any  purposes  connected 
therewith,  in  consideration  of  such  sum  or  sums  of  money,  or  in 
consideration  of  such  yearly  rejit  or  rents,  and  generally  for  such 
considerations,  and  upon  such  terms  in  all  respects,  as  the  said  di- 
rectors shall  think  fit,  but  so  that  such  contracts  shall  be  entered  into 
upon  condition  that  such  act  shall  be  obtained."  ^  That  the  said 
committee  of  management  shall  have  full  power  to  appoint,  suspend 
or  remove,  and  to  reappoint  bankers,  &c.,  •  •  .  .  and  to  enter 
into  contracts  and  agreements  for  any  purpose  whatsoever  connected 
with  the  undertaking,  and  which  can  be  legally  entered  into."  <^  That 
whether  the  said  act  or  acts  of  Parliament  shall  or  shall  not  be  obtained, 
the  several  subscribers  to  the  said  undertaking  shall  and  will  save 
harmless  and  keep  indemnified  the  said  committee  of  management, 
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and  every  individual  member  thereof,  from  and  against  all  costs  and 
charges,  damages,  losses,  and  expenses  which  they,  or  any  or  either 
of  them,  shall,  or  may  incur,  sustain,  be  at,  or  be  put  unto  in  the 
execution  of  the  trusts,  powers,  and  authorities  committed  to  them 
by  these  presents,  such  costs,  charges,  damages,  and  expenses  to  be 
respectively  computed,  assessed,  paid,  and  made  good  by  the  said 
several  parties  hereto  respectively,  and  their  respective  executors  and 
administrators,  ratably,  according  to  the  amounts  of  the  sums  sub- 
scribed by  them  respectively."  "  That  nothing  herein  contained  shall 
be  taken  or  construed  as  intending  to  authorize  the  said  committee 
of  management  to  do  any  act  whatsoever  which  the  rules  of  law 
will  not  permit" 

At  a  meeting  of  the  company,  on  the  4th  of  July,  1845,  Mr.  Bag- 
shaw  and  Mr.  W.  Hughes  were  appointed  trustees  of  the  company. 
At  a  meeting  of  the  directors,  on  the  11th  of  July,  the  following 
minute  of  proceedings  was  entered :  "  The  directors,  having  found  it 
desirable  to  take  offices  in  the  house  No.«8  Finsbury  Place,  south, 
and  the  landlords  of  that  house  having  refused  to  let  it  except  upon 
a  lease,  it  was  resolved,  on  the  27th  day  of  June  ultimo,  that  it  was 
expedient  that  such  offices  should  be  taken  on  a  lease  for  a  term  of 
seven,  fourteen,  or  twenty-one  years,  in  the  names  of  W.  H.  Hughes, 
Esq.,  and  John  Bagshaw,  Esq.,  the  trustees  of  the  company  ;  and  it 
is  now  resolved,  that  they  be  requested  to  execute  such  lease,  and 
that  they  shall  be,  and  are,  hereby  indemnified  by  the  directors  and 
shareholders  of  this  company  against  any  liability  that  may  be  in- 
curred by  them  in  respect  thereof."  In  pursuance  of  this  resolution, 
Mr.  Bagshaw  executed  the  lease,  dated  the  5th  of  July,  1845,  by 
which  the  offices  in  Finsbury  Place  were  demised  to  Mr.  Hughes  and 
Mr.  Bagshaw  for  twenty-one  years,  determinable  at  the  end  of  seven 
or  fourteen  years,  at  the  rent  of  150/.  per  annum.  On  the  4th  of 
July,  1846,  the  company  was  dissolved.  Mr.  Bagshaw  was  obliged 
to  pay  the  rent  which  accrued  after  the  dissolution,  and  he  made  a 
demand  for  the  repayment  of  the  same,  and  to  be  indemnified  out  of 
the  assets  of  tl^e  company,  the  same  having  been  ordered  to  be 
wound  up  under  the  Joint-stock  Companies  Winding-up  Acts. 
The  master,  for  the  purpose  of  taking  the  opinion  of  the  court  on 
the  point,  had  made  the  order  which  was  now  appealed  from. 

Bacon  and  Terrell^  for  the  interim  manager,  contended  that,  under 
provisional  registration,  it  was  not  competent  to  take  such  a  lease  as 
this.  The  Joint-stock  Companies  Acts,  so  far  from  authorizing  such 
a  course,  discountenanced  it  As  against  his  co-directors,  Mr.  Bag- 
shaw might  have  a  remedy,  but  as  against  the  contributories  repre- 
sented by  the  interim  manager,  he  had  none ;  against  the  contribu- 
tories generally  he  had  no  claim.  He  was  not  a  creditor  of  the 
company.  The  subscribers'  agreement  gave  no  authority  to  enter 
into  such  a  contract,  and  the  order  must  be  discharged. 

Wigram  and  Groue,  for  Mr.  Bagshaw,  observed,  that  if  the  com- 
pany were  not  liable  as  a  body,  at  least  some  classes  of  the  contribu- 
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tones,  as,  for  instance,  the  directors  of  the  company,  were  so,  and  Mr. 
Bagshaw  ought  to  be  indemnified,  as  provided  by  the  83d  section  of 
the  act  of  1848.  But  under  the  23d  section  of  the  Joint-stock  Com- 
panies Registration  Act,  7  &  8  Vict  c.  110,  and  the  subscribers* 
agreement,  the  taking  of  the  lease  was  authorized.  It  could  not  be 
said  that  the  company's  act  of  Parliament  would  be  obtained  within 
the  first  or  second  year  after  their  formation,  and,  therefore,  a  lease  for 
seven  years  was  not  improper ;  and  under  the  circumstances  of  diffi- 
culty in  obtaining,  at  that  time,  suitable  offices,  the  directors  were  justi- 
fied in  the  course  they  had  taken.  They  cited  Garwood  v.  JSde,  1 
Exch.  264.  They  admitted  that  there  was  a  qualification  in  the  sub- 
scribers' agreement,  by  the  condition  of  the  act  being  obtained ;  still 
they  contended,  that,  as  difficulties  might  arise  in  one  year  which 
might  well  be  removed  the  next,  it  was  quite  proper  to  take  the  offices 
for  the  shorter  term,  and  that  not  being  an  improvident  contract,  the 
master's  decision  ought  not  to  be  disturbed. 

Bacon  was  not  called  on  to  reply. 

Knight  Bruce,  V.  C.  Not  only  do  I  think  that  a  contract  of  this 
description  was  in  its  nature  improper  (not  using  that  word  offen- 
sively) towards  the  company  at  large,  the  directors  being  aware  of 
the  uncertain  and  provisional  position  in  which  they  stood,  but  it 
seems  to  me  to  have  been  absolutely  prohibited  by  the  subscribers' 
agreement,  or  the  act  of  Parliament,  or  both.  It  is  impossible  to  sustain 
this  as  a  charge  on  the  whole  company.  Mr.  Wigram  has  very  prop- 
erly suggested,  and  it  may  probably  be  true,  that  this  burden  ought 
to  be  borne  by  the  directors,  as  between  themselves.  I  cannot,  how- 
ever, enter  into  that  question  upon  the  present  application.  All  I 
have  before  me  is  the  question,  whether  the  company  are  liable  or 
not  I  do  not  understand  that  I  am  dissenting  from  the  master,^  for 
he  has  not  been  caUed  on  to  exercise  any  judgment  upon  the  question. 
I  only  decide  that  the  company  at  large  are  not  liable.  I  consider 
the  question  between  the  directors  as  quite  open,  and  unaffected  by 
my  decision. 


fit  re  Cutler's  Trust.* 

Angnst  4  and  6,  1851. 

Settlement  on  Wife, 

Although  the  fond  in  oonrt  belonging  to  a  married  woman  is  less  than  900^,  she  is  eatifled' 
to  hare  the  whole  of  it  settled  npon  her,  the  husband  being  insoWent. 

The  case  of  Foden  t.  FUmey^  4  Boss.  428,  asserting  a  contrary  doctrine,  disapprored  of. 
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This  was  a  petition  presented  by  Joseph  Burford,  the  assignee, 
ander  the  Insolvent  Debtors  Act,  of  Edward  HoUaday,  an  insolvent. 
It  stated  that  John  Cutler,  by  his  will,  dated  the  29th  of  October, 
1829,  demised  certain  freehold  messuages,  therein  mentioned,  unto 
Harry  Staples  and  Thomas  Griffin,  their  heirs  and  assigns,  upon 
trust  to  permit  his  wife  Elizabeth  to  receive  the  rents  for  her  life,  and, 
after  her  death,  upon  trust  to  sell  the  same  premises,  and  to  stand 
possessed  of  the  money  to  arise  from  the  sale,  after  deducting  ex- 
penses, and  also  of  all  the  rest,  residue,  and  remainder  of  his  personal 
estate  and  effects,  upon  trust,  as  to  one  equal  fifth  part  thereof,  for 
the  said  testator's  sister  Elizabeth,  her  executors,  administrators,  and 
assigns,  for  her  and  their  absolute  use ;  and  he  appointed  Harry  Sta- 
ples and  Thomas  Griffin  his  executors ;  that  the  testator  died  on  the 
26th  of  February,  1830,  and  his  will  was  proved  by  Thomas  Griffin 
alone ;  that  the  testator's  widow  died  on  the  22d  of  November,  1846 : 
that  Thomas  Griffin  had  sold  the  freehold  premises ;  that  at  the  date 
of  the  will  the  testator's  sister  Elizabeth  was  the  wife  of  Edward 
Holladay ;  that  Edward  HoUaday,  on  the  13th  of  September,  1832, 
presented  his  petition  under  the  Insolvent  Debtors  Act,  and,  under  that, 
the  petitioner  was  the  duly  appointed  assignee  of  his  estate  and  effects ; 
that  on  the  16th  of  May,  1850,  Thomas  Griffin,  as  the  testator's  execu- 
tor, paid  into  court,  under  the  Trustee  Relief  Act,  140^.,  as  the  amount 
of  the  share  of  the  residue  in  the  said  Thomas  Griffin's  hands  of  the 
testator's  estate  bequeathed  by  his  will  to  the  said  Elizabeth  Holla- 
day  ;  that  no  settlement  or  agreement  for  a  settlement  whatsoever  bad 
ever  been  made  or  executed  by  the  said  Edward  Holladay  and  Eliza- 
beth his  wife,  or  either  of  them,  and  that,  under  the  circumstances, 
the  petitioner,  as  such  assignee,  claimed  to  be  absolutely  entitled  to 
the  said  sum  of  140/. ;  and  the  petition  accordingly  prayed  for  the 
payment  thereof  to  the  petitioner. 

J.  H.  Palmer^  for  the  petition,  contended  that  the  petitioner,  as  the 
assignee  of  the  husband,  was  entitled  to  the  whole  fund,  as  it  was 
under  200/.    Foden  v.  Finney,  4  Russ.  428. 

Amphlett,  for  the  wife,  contended  that  she  was  entitled  to  have  the 
fund  settled  upon  her.    Brett  v.  Greenwell,  3  Y.  &  C.  230. 

August  6.  Sir  John  Romilly,  M.  R,  said,  it  always  had  appeared 
to  him  that  the  distinction  taken  in  the  case  of  Foden  v.  Finnep  was 
monstrous.  It  was  a  monstrous  doctrine,  that  where  the  husband 
deserted  his  wife,  if  the  fund  in  court  belonging  to  the  wife  was  above 
200/.,  she  was  entitled  to  a  settlement ;  but  if  it  was  199/.,  the  husband 
was  entitled  to  the  whole  of  it  He  had  consulted  some  of  the  other 
judges  on  the  point,  and  was  glad  to  find  that  his  view  of  the  doc- 
trine was  taken  by  others  of  high  authority.  He  bad  no  hesitation, 
therefore,  in  holding  that  the  wUe  in  this  case  was  entitled  to  a  settle- 
ment ;  and  he  directed  the  whole  140/.  to  be  settled  upon  her. 
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Tipping  v.  Howard.* 

March  21,  1851. 

^^Legal  Representatives  "  —  Construction. 

The  words  "legal  repreeentatiYes,**  lued  in  a  deed,  cannot  be  acted  npoo  by  the  cooiti  unlMt 

some  context  be  found  in  the  deed  to  expUin  them. 

By  an  indenture  of  Bettlementy  dated  the  12th  of  Febraary,  1820, 
in  many  parts  loosely  and  inartificially  worded,  the  settler  covenanted 
with  certain  trustees  that  a  sum  of  3000^  should  be  paid  to  them 
upon  trust  for  investment,  and  payment  of  the  dividends  to  Mrs. 
Howard  (then  Catherine  Winstanley)  for  her  life,  for  her  separate  use, 
and  after  her  death,  upon  trust  for  her  children :  and  if  she  should  die 
without  issue,  or  in  case  such  issue  should  die  under  age  and  without 
issue,  upon  trust  to  pay  one  third  of  the  dividends  and  interest  to 
John  Howard  for  his  life,  if  he  kept  himself  a  widower ;  and  upoa 
bis  death,  or  second  marriage,  to  pay  the  interest  and  dividends  thereof 
as  follows :  One  third  part  to  Thomas  Winstanley  and  Ann  his  wife 
during  their  joint  and  several  lives ;  and  after  the  death  of  the  survi* 
vor,  to  pay  the  principal,  interest,  and  dividends  thereof  equally 
amongst  the  said  Thomas  Winstanley's  children ;  and  to  pay  the 
remaining  two  thirds  of  the  said  10002.  as  follows :  One  third  part  to 
M  my  "  cousin  Hannah  Cotton,  or  her  legal  representatives ;  one  third 
part  to  ^'  my "  cousins  Ann  Crole  and  Mary  linister,  or  their  legal 
representatives,  equally;  and  one  third  part  equally  amongst  the 
children  of  <'  my  "  uncle  James  Lomax,  or  their  legal  representatives ; 
and  as  to  the  remaining  two  third  parts  of  the  said  3000/.,  and  the  in- 
terest thereof,  after  the  decease  of  the  said  •  Catherine  Winstanley 
without  issue,  as  aforesaid,  to  pay  one  third  part  of  the  interest  and 
dividends  thereof  to  the  said  Thomas  Winstanley  and  Ann  his  wife 
during  their  joint  and  several  lives ;  and  after  the  death  of  the  survi- 
vor, to  pay  the  principal  and  dividends  thereof  equally  amongst  the 
children  of  the  said  Thomas  Winstanley,  or  their  legal  representa- 
tives ;  and  to  pay  the  remaining  two  third  parts  of  the  said  2000^^ 
and  the  interest  and  dividends  thereof,  as  follows  :  One  third  part  to 
"  my  "  cousin  Hannah  Cotton,  or  her  legal  representatives ;  one  third 
part  to  ^*  my  "  cousins  Ann  Crole  and  Mary  Linister,  or  their  legal 
representatives,  equally;  and  one  third  part  equally  amongst  the  chil- 
dren of  <<  my  "  uncle  James  Lomax,  or  their  legal  representatives.  At 
the  date  of  the  deed,  all  the  persons  named  in  it  were  alive.  Mrs* 
Howard,  in  the  settlement  described  as  Catherine  Winstanley,  married^ 
and  died  without  issue  in  1844.  Before  the  happening  of  that  eventp 
some  of  the  persons  named  in  the  settlement  died.  The  suit  was 
instituted  for  the  purpose  of  having  a  construction  put  on  the  words 
in  the  settlement,  ^Megal  representatives;"  that  is,  whether  they 
meant  executors  or  administrators,  or  next  of  kin. 

1  15  Jar.  911. 


100  COURTS   OF  CHANCERY,  1851. 


Tipping  V.  Howard. 


J.  V.  Prior.  The  words  "  legal  representatives "  do  not  mean  ex- 
ecutors or  administrators,  but  are  substitutional,  and  mean  next  of 
kin,  and  such  next  of  kin  as  were  living  at  the  death  of  the  tenant 
for  life.  As  a  proof  that  the  words  do  not  mean  executors  or  admin- 
istrators, it  is  to  be  remarked  that  the  latter  words  are  frequently  used 
in  the  deed,  but  only  then  with  reference  to  the  trustees.  This  is 
sufficient  to  show  that  the  author  of  the  settlement  had  in  his  mind 
some  distinction  when  he  spoke  of  the  successors  of  the  trustees,  and 
the  successors  of  the  tenants  for  life.  Cotton  v.  Cotton^  2  Beav.  67. 
Brieve  v.  Abbot,  2  Bro.  C.  C.  224.  Long-  v.  Blackally  3  Ves.  486. 
Walter  v.  MakiUj  6  Sim.  148.  Booth  v.  Vicarsy  1  Coll.  6.  Smith  v. 
iPalmery  7  Hare,  225.    Vauz  v.  Henderson,  1  J.  &  W.  388,  note, 

Selwyn,  for  parties  taking  the  same  view.  The  words  "equally 
between  them,"  following  the  words  "  legal  representatives,"  show  an 
intention  to  refer  to  next  of  kin  rather  than  to  executors  or  admin- 
istrators. Walker  v.  Lordr  Camden,  16  Sim.  329.  Kilner  v.  Leech,  10 
Beav.  362. 

W.  M.  James.  The^tatute  of  Distributions  had  fixed  the  meaning 
of  the  term  "legal  representatives"  to  be  next  of  kin  under  that 
statute. 

Winstanley,  for  parties  in  the  same  interest. 

OsUr  cited  Wilkinson  v.  Garrett,  2  Coll.  643.  Lasbury  v.  Newport, 
9  Beav.  376.     Urquhart  v.  Urquhart,  13  Sim.  627. 

Wickens,  for  the  trustees. 

Giffard  and  S,  Scott,  for  the  executors  of  some,  and  administrators 
of  others,  of  the  parties  who  died  in  Mrs.  Howard's  lifetime,  were  not 
called  on. 

Knight  Bruce,  V.  C.  In  the  first  pl^ce  I  will  observe,  that  I  con- 
sider the  present  case  is  not  governed  by  any  of  the  cases  cited,  and 
I  therefore  give  no  opinion  as  to  any  one  of  them.  There  are  three  pos- 
sible interpretations  of  these  words,  either  of  which  leads  to  the  same 
result.  They  may  mean  "  executors  or  administrators,"  and  be,  there- 
fore merely  what  are  commonly  called  words  of  limitation  ;  or,  if 
words  of  substitution,  they  apply  to  those  persons  living  at  the  date 
of  the  settlement ;  or  they  are  void  for  uncertainty;  and  as  each  leads 
to  the  same  result,  it  is  not  necessary  to  say  to  which  I  incline.  I 
may  add,  that  the  words  "legal  representatives"  —  I  do  not  say 
"  legal  personal  representatives  "  —  is  a  phrase  so  loose,  and  suscepti- 
ble of  so  many  arguable  constructions  of  a  plausible  kind,  that  if  a 
person  using  those  words  desires  to  have  them  acted  upon  by  a  court 
of  justice,  he  is  bound  to  supply  a  context  to  explain  them. 
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Ex  parte  Hirschel;  in  re  Thb  BRioHTOfir,.JJ6W£s,  and  Tonbridoe 

Wells  Railway  CoMPANy.* 

Huch  S4,  185L 

* 

Jomt'Stoch  Companies  Winding^p  Acts. 

Tlie  prospectas  of  a  railway  company  set  forth  that  "Power  Ib  hereby  giren<to.thi'pil>Ti*- 
ional  committee-men  to  apply  the  fimcls  received  in  payment  of  expenses  of  ^ptamsj^  &c. 
The  scheme  proYed  abortive.    An  allottee  of  shares  waa  held  not  to  t>o  a  oontribnt^r}^^  - , 

This  was  an  appeal  from  the  decision  of  Master  Sir  William 
Home,  by  which  he  had  placed  the  name  of  Mr.  Daniel  Hirechel  on 
the  list  of  contributories  of  the  Brighton,  Lewes,  and  Tonbridge 
Wells  Bailway  Company  in  respect  of  ten  shares.  In  September, 
1845,  the  company  was  provisionally  registered,  and  in  the  prospectus 
issaed  by  the  promoters  it  was  stated  as  foUows :  ^  Until  an  act  of 
Parliament  shall  be  obtained,  the  affairs  of  this  company  will  be  un- 
der the  control  of  the  committee  of  management  for  the  time  being, 
to  whom  power  is  given  to  allot  the  shares,  and  to  apply  the  funds  <3 
the  company  in  payment  of  all  the  expenses  incurrea  in  its  formation, 
and  in  the  preparation  of  the  plans  and  sections  to  be  submitted  to 
Parliament  Power  will  be  applied  for  in  the  act,  and  in  the  mean 
time  is  hereby  given  to  the  committee  of  management  as  above,  to 
raise  any  additional  capital,  to  abandon  any  part  of  the  line,  to  make 
branch  lines,  or  enter  into  any  arrangements  with  any  other  company 
or  companies,  ai^  also  to  nominate  the  first  directors  of  the  com* 
pany."  Mr.  Hirschel  applied  by  letter  for  shares  on  the  7th  of  Octo- 
ber, 1845,  in  the  form  prescribed  in  the  prospectus.  The  allotment 
committee  was  formed  on  the  10th  of  the  same  month,  and  on  the 
17th  the  ten  shares  in  question  were  allotted  to  Mr.  Hirschel.  He 
never  paid  his  deposits,  but  it  was  admitted  in  court  that  be  did  re- 
ceive the  letter  of  allotment 

MaliiM  and  Sauthgaie^  for  the  motion,  stated  the  ground  of  the  ap« 
peal  to  be,  that  at  the  time  of  the  allotment  the  scheme  bad  been 
virtually  abandoned ;  and  that  Lord  Cranworth  had  recently  beld| 
that,  in  such  a  case,  a  party  was  not  contributory. 

Knioht  'Bruce,  V.'C.  I  should  be  glad  if  any  one  can  inform  me 
whether  this  case  is  governed  by  that  mysterious  one  in  the  House 
of  Lords,  which  every  one  who  speaks  of,  or  alludes  to,  professes, 
whether  sincerely  or  insincerely  I  cannot  say,  not  to  understand.  Let 
the  counsel  for  the  official  manager  distinguish,  if  they  can,  the  present 
case  from  that  recently  decided  by  Lord  Cranworth. 

BMon  and  Daniel^  for  the  official  manager.  The  letter  of  applica- 
tion for  shares  was  founded  on  the  prospectus,  and  the  latter,  there- 
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fore,  formed  part  of  the  conisaek'"  As  by  the  terms  of  the  prospectns 
authority  was  given  to  iiic^r'^expenses,  this  gentleman,  by  his  appli* 
cation,  entered  into  a-Mi)tfa6t  to  bear  his  proportion  of  such  expenses. 
He  is  not  now.at^HB^ty  to  say  that  he  is  not  liable.  This  case 
is  distinguishabl^-.frem  Capper^s  Case^  Maudesbfs  Case^  and  CoT" 
michaePs  Qastsr^  Iti  Capper's  Case^  the  letter  of  allotment  was  condi- 
tional ;^thalr.condition  was  not  agreed  to,  and  there  was,  therefore,  no 
accept^lfl^^palract.  Here  there  was  an  acceptance  by  the  receipt  of 
the*l^<2fc<»r'of  allotment,  sent  in  pursuance  of  the  letter  of  application, 
.  ftjftd/ounded  on  the  prospectus.  Evidence  is  here  that  the  applicant 
%  r-^aw  the  prospectus,  and  he  must  be  assumed  to  have  applied  on  the 
'  footing  of  that  document,  which  authorizes  the  incurring  the  ex- 
penses of  plans  and  other  matters.  With  respect  to  mavdesly^s 
Case^  there  was  an  order  to  wind  up  a  formed  company.  It  was  a 
company  incorporated,  holding  the  certificate  of  the  Board  of  Trade, 
and  having  a  deed  of  settlement,  and  Messrs.  Maudesly  were  allot* 
tees  who  md  not  accept  shares.  Here,  however,  there  is  not  a  formed 
company  in  any  sense  whatever.  It  was  an  abortive  scheme,  and  in 
all  other  matters  differed*  from  that  of  Maudesly.  Nothing  further 
need  be  said  of  CarmichaeVs  Case  than  that  it  was  one  of  a  pro- 
visioned committee-man,  and  not  applicable  on  the  present  occasion. 
Matthews^s  Case  governed  this,  where  he  was  held  liable  unless  there 
was  any  fraud.  The  House  of  Lords  have  held,  that,  if  there  be  no 
liability  at  law,  the  Winding-up  Acts  have  not  the  effect  of  creating 
a  liability,  and  that  is  the  whole  extent  of  the  decision.  [Parberffs 
Case^  3  De  G.  &  S.  43,  and  Woolmer  v.  Toby^  4  Railw.  Cas.  713, 
were  also  referred  to.] 

Malins  was  not  called  on  to  reply. 

Knight  Bruce,  V.  C.  Where  courts  have  been  contradicting  each 
other  for  years,  this  court  can  do  no  otherwise  than  follow  the  last 
decision.  As  this  case,  if  decided  in  favor  of  the  official  manager, 
must  directly  contravene  the  principle  laid  down  by  Lord  Cran- 
worth,  —  a  course  which  I  am  not  in  any  degree  disposed  to  take,  — 
I  shall  order  the  name  of  the  appellant  to  be  removed  from  the  list 
of  contributories.     The  costs  must  be  paid  out  of  the  estate. 
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CaRWARDINE   t^.   WlSHLABE.^ 
Ukj  18, 1851. 

Practice —  Claim —  Writ  of  Summons —  Service —  Stat.  4  4*  5 

WilL  4,  c.  82. 

On  a  claim  for  foreclosure,  service  of  the  writ  of  sommons  on  the  wife  of  a  partj  interested 
in  the  eqoitj  of  redemption,  who  was  traTelling  in  America,  was  orderea  to  be  deemed 
good  service  on  the  husband  under  the  stat  4  &  5  Will.  4,  c.  82,  the  wife  being  in  the  poi^ 
session  and  receipt  of  the  rents  and  profits  of  the  mortgaged  property. 

The  claim  in  this  case  was  filed  by  the  mortgagee  in  fee  for  fore- 
closure. The  property  in  mortgage  consisted  of  ten  houses.  The 
mortgagor,  by  his  will,  devised  the  property,  subject  to  the  mortgagei 
to  his  children,  in  specific  shares.  One  of  his  daughters,  to  whom 
two  houses  were  devised,  afterwards  married  John  Connup,  who  in 
May,  1850,  went  to  America,  where  he  followed  the  trade  of  a  butcher. 
His  occupation  in  that  country  was  to  travel  for  the  purpose  of 
slaughtering,  and  he  corresponded  with  his  wife.  She  was  in  the  oc* 
cupation  of  one  of  the  houses  devised  to  her,  and  received  the  rent 
of  the  other.  It  was  necessary  to  serve  John  Ck>nnup  with  the  writ 
of  summons. 

T.  C  Wright  now  moved  that  service  of  the  writ  of  summons 
upon  Mary  Connup  should  be  deemed  good  service  upon  her  husband. 
Mary  Connup,  by  her  affidavit,  verified  the  facts  of  the  case.  By  the 
first  section  of  the  stat.  4  &  5  WiU.  4,  c.  82,  it  is  enacted,  that  the 
court  may  order  that  service  of  a  subpasna,  to  appear  and  answer, 
upon  the  receiver,  steward,  or  other  person  receiving  or  remitting  the 
rents  of  the  lands  or  premises,  if  any,  in  the  suit  mentioned,  be 
deemed  good  service  upon  the  party  himself.  Such  being  the  practice 
in  a  suit  by  bill,  it  was  submitted  the  same  would  be  followed  as  to 
a  claim. 

Knight  Bruce,  V.  C,  made  the  order  as  asked  by  the  motion. 
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In  re  Butterwick  Free  School.^ 
June  17,  lasi. 

Charity — Fetiiion  under  Sir  Samuel  Romilly^s  Act — Motion — 

Attorney  General. 

By  the  deed  foanding  a  charity  it  was  provided,  that  when  the  feoffees  of  the  estates,  fourteen 
in  number,  should  be  reduced  to  four,  ten  more  should  be  appointed.  The  number  of 
feoffees  having  become  reduced  to  three,  they  presented  a  petition  under  the  stat  52  Geo. 
3,  c.  101,  for  a  reference  to  the  master  to  appoint  new  feoflees  in  trust  The  reference 
being  made,  pending  the  proceedings  under  the  order,  the  schoolmaster  died,  and  it  being 
necessary,  pursuant  to  the  foundation  deed,  that  the  office  should  bo  filled  up  within  a 
month  by  the  trustees  and  certain  clergymen,  notice  was  forthwith  given  of  an  election.  - 
A  motion  was  made  by  one  of  the  three  surviving  trustees,  that  the  election  should  be 
postponed  until  the  whole  number  of  feoffees  had  been  completed ;  but  the  court  refused 
to  interfere. 

By  the  original  deed  of  endowment  of  the  Butterwick  Free  School, 
in  the  county  of  Lincoln,  dated  the  2d  of  November,  1665,  it  was  pro^ 
vided,  that,  upon  the  fourteen  feoffees  in  trust  being  reduced  to  four, 
ten  new  feoffees  should  be  appointed ;  and  it  also  provided,  that  the 
schoolmaster  should  be  elected  and  chosen  by  the  feoffees,  their  heirs 
and  assigns,  and  the  heirs  and  assigns  of  the  survivor  of  them,  and 
by  the  ministers  for  the  time  being  of  the  towns  of  Butterwick,  Fish- 
toft,  Skirbeck,  Bennington,  and  Leverton,  in  the  same  county,  and 
the  major  number  of  them,  within  one  month  after  the  same  became 
vacant.  Eleven  of  the  feoffees  in  trust  having  died,  the  three  sur- 
vivors presented  a  petition  under  Sir  Samuel  Romilly's  Act,  52  Geo. 
3,  c.  101,  praying  the  appointment  of  eleven  more ;  and  by  an  ordet 
made  on  that  petition,  dated  the  13th  of  January,  1851,  a  reference 
was  made  to  the  master  to  inquire  and  state  whether  the  petitioners 
were  the  sole  surviving  feoffees  in  trust  of  the  charity  estate ;  and  if 
he  should  find  that  they  were,  then  it  was  ordered  that  the  mastei 
abould  approve  of  eleven  fit  and  proper  persons  to  be  appointed 
feoffees  in  the  place  and  stead  of  the  feoffees  in  trust  who  had  died ; 
and  after  the  master  should  have  made  his  report,  such  further  order 
should  be  made  as  should  be  just  Before  the  master  made  his  re- 
port, the  Rev.  Mr.  Wilson  Banks,  the  master  of  the  school,  died  on 
the  24th  of  May,  1851,  whereupon  two  of  the  surviving  feoffees  in 
trust,  and  the  ministers  of  the  five  towns  named  in  the  endowment 
deed,  issued  a  notice  of  their  intention  to  proceed  to  elect  a  new 
schoolmaster  in  the  room  of  Mr.  Banks  on  the  19th  of  June.  The 
other  feoffee  now  moved,  under  the  jurisdiction  given  by  the  act  un- 
der which  the  original  petition  was  presented,  that  the  election  of 
schoolmaster  might  be  stayed  until  alter  the  new  feoffees  in  trust  of 
the  school  should  be  appointed,  under  the  order  of  the  13th  of  Jan- 
uary last. 

Bussett  and  J.  EL  Palmer^  for  the  motion,  contended  that  powen 
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vested  in  trustees  sbonid  not  be  exercised  pendente  Hie.  Webb  v.  Lord 
Shaftesbury^  7  Ves.  480.  T%e  Attorney  General  v.  Clackj  1  Beav. 
467.  Foley  v.  Wbntner,  2  J.  &  W.  246.  The  provisions  in  the  deed 
prevented  any  valid  election  of  a  schoolmaster  being  mstde  while 
there  were  but  three  feoflfees.  They  also  referred  to  the  case  of  Re 
Chipping"  Sodbury  School^  5  Sim.  410,  for  the  purpose  of  showing  that 
the  proper  mode  of  applying  in  this  case  was  by  motion. 

Matins  and  Rusk^  for  the  two  other  feoffees,  objected  to  the  post- 
ponement of  the  election.  The  deed  required  that  the  master  should 
be  elected  within  a  month  after  the  vacancy  occurred,  and  there  was 
now  a  sufficient  electing  body.  The  present  motion  was  made 
by  one  person  only,  which  was  not  sufficient  under  Sir  Samuel 
KomiUy's  Act,  for  that  act  required  two  or  more  persons  to  be 
applicants. 

Knight  Bruce,  V.  C.  When  the  jurisdiction  has  .once  fastened 
under  Sir  Samuel  Romilly's  Act,  an  application  may  be  made  by 
motion.  It  is,  however,  a  question  whether,  in  such  a  case  as  this, 
the  present  application  is  a  proper  one. 

Russell  was  heard  in  reply. 

Knioht  Bruce,  V.  C.    Does  the  attorney  general  appear  ?    Bid 
he  appear  before  the  master? 
.    LRussell.    No.] 

Afy  impression  is,  that  the  attorney  general  ought  to  have  been, 
or  to  be,  before  the  master.*  However  that  may  be,  I  have  serious 
doubts  whether  I  can  entertain  the  present  application  without  hav- 
ing the  attorney  general  before  the  court  It  is  true,  that  when  once 
the  jurisdiction  has  fastened  (to  use  the  expression  ordinarily  adopted) 
under  Sir  Samuel  Romilly's  Act,  proceedings  may  be  by  motion,  but 
the  motion  must  be  within  the  influence  and  sphere  of  the  matter 
producing  the  original  petition.  I  have  some  doubts  whether,  con- 
sidering the  very  limited  nature  of  the  order  and  of  the  original  peti- 
tion, the  proposed  step  is  not  too  large  for  the  court  to  take.  But 
that  is  not  aU.  The  existing  feoflfees  and  the  five  clergymen  have,  or 
have  not,  the  power  by  law  of  electing  a  master,  rebus  sic  stantibus. 
K  they  have,  I  do  not  consider  that  sufficient  ground  has  been  laid 
before  me  for  interfering.  If  they  have  not,  then  the  election  will  be 
ineffectual ;  and  it  may  in  that  case,  on  a  proper  proceeding  for  the 
purpose,  be  set  aside.  It  appears  to  me  that  the  balance  of  ex- 
pediency is  much  in  favor  of  the  court  not  acting  on  the  present 
application ;  but  I  abstain  from  expressing  an  opinion  whether  an  elec- 
tion can,  or  cannot,  be  made  by  the  present  trustees.  I  make  no  order 
on  the  motion. 

1  On  this,  see  the  case  of  The  AUomnf  Genend  v.  The  Ecai  o/Stamfordy  1  Ph.  737. 
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BeMAN   V.    RUFFORD.l 
May  11,  12,  27,  and  29,  1851. 

Railway  Company — Injunction, 

Where  a  railway  company  is  authorized  by  act  of  Parliament  to  constmct  a  railway  on  the 
broad  gauge,  they  are  not  prevented  from  laying  down  rails  on  the  narrow  gauge  also. 

A  railway  company  is  not  authorized  to  give  up  the  management  of  its  line  to  another 
company. 

Where  the  directors  of  a  company  had  entered  into  a  contract,  the  legality  of  which  was 
doubtful,  to  expend  money  in  laying  down  rails,  they  were  restrained,  at  the  suit  of  some 
of  the  shareholders,  from  laying  down  the  rails  till  the  yalidity  of  the  contract  had  been 
decided  upon  at  law. 

The  bill  in  this  case  was  filed  by  some  of  the  shareholders  of  the 
Oxford,  Worcester,  and  Wolverhampton  Railway  Company,  on  be- 
half of  the  others,  against  the  directors  of  that  company  and  against 
the  company,  and  against  the  London  and  North-western  Railway 
Company  and  the  Midland  Railway  Company,  praying  that  those 
defendants  might  be  restrained  from  carrying  into  effect  a  certain 
agreement  for  laying  down  narrow  gauge  rails  on  the  railway. 

Bethellj  R,  Palmer^  O,  L.  Russell^  and  Freeling^  for  the  plaintiffs. 

The  Solicitor  General  and  FoUett^  for  the  London  and  North- 
western Railway  Company. 

MaUns  and  Jessel,  for  the  directors  of  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company. 

X  Parker^  Roll,  Willcock^  and  Speedy  for  other  parties. 

The  facts  of  the  case  are  sufficiently  stated,  and  the  principal  argu- 
ments are  alluded  to,  in  the  judgment 

On  behalf  of  the  plaintiffs,  and  the  Great  Western  Railway  Com- 
pany, it  was  argued,  that  the  Oxford,  Worcester,  and  Wolverhamp- 
ton Railway  was  indissolubly  connected  with  the  Great  Western 
Railway  Company,  it  being  to  be  made  on  the  broad  gauge,  and  to 
the  satisfaction  of  the  Great  Western  Railway  Company's  engineers, 
and  they  having  a  right  to  name  six  directors  and  to  lend  money.  It 
was  also  contended  that  there  was  a  previous  agreement  with  the 
Great  Western,  and  that  the  agreement  with  the  London  and  North- 
western was  illegal. 

.  On  the  part  of  the  London  and  North-western  Railway  Company 
it  was  argued,  that  the  granting  the  injunction  would  ruin  the 
company,  as  the  company  had  no  means  of  procuring  money  to  finish 
the  railway,  except  from  the  London  and  North-western.  The  ille- 
gality of  the  contract  with  the  London  and  North-western  was  cer- 
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tainly  not  so  clear  as  to  authorize  the  court  at  once  to  interfere.  The 
agreement  had  been  sanctioned  by  a  majority  of  the  shareholders, 
and  the  court  would  not  interfere.  Foss  v.  HarboUley  2  Hare,  461. 
Mozley  V.  Alston,  1  Ph.  790 ;  11  Jur.  315.  Lord  v.  The  Copper  Mi- 
nets  Company^  2  Ph.  740 ;  12  Jur.  1059. 

The  following  cases  were  cited  by  the  plaintifTs  in  support  of  their 
right  to  file  such  a  bill:  Bagshawe  v.  Tlie  Eastern  Union  Railway 
Oompany^  6  Railw.  Cas.  152 ;  14  Jur.  491 ;  Ward  v.  Tlie  Society  of 
Attorneys^  1  Coll.  370;  Collinson  v.  The  Eastern  Counties  Railway 
Company^  4  Railw.  Cas.  513 ;  and  Carlisle  v.  The  South-eastern  Rail- 
way Company^  1  Mac.  &  O.  689 ;  14  Jur.  535. 

Lord  Cranworth,  V.  C.  I  think  the  parties  are  entitled  to  have 
my  view  of  the  whole  of  this  case,  to  see  the  result  at  which  I  have 
arrived,  though  I  do  not  know  that  my  view  will  exactly  satisfy  any 
of  the  parties.  The  bill  is  filed  by  one  of  the  shareholders  of  this 
unfortunate  Oxford,  Worcester,  and  Wolverhampton  Railway  Com- 
pany, or,  rather,  by  several  on  behalf  of  themselves  and  of  all  the 
others,  and  the  object  of  the  bill  is  to  prevent  their  company  from 
misapplying  the  funds  of  the  company  —  from  applying  them  in  the 
mode  in  which  by  act  of  Parliament  they  are  not  authorized  to  ap- 
ply them  ;  and  for  that  purpose,  these  shareholders  are  clearly  entitled 
to  file  this  bill.  No  doubt  the  parties  who  are  materially  interested 
in  the  question  are  the  Great  Western  Railway  Company  — there  is 
no  disguising  that;  nor,  as  far  as  I  can  see,  is  there  any  reason  or 
any  wish  to  disguise  it.  The  bill,  however,  is  filed  by  the  share- 
holders, and  it  must  be  on  the  principle  of  a  shareholders'  bill  that  I 
must  decide  it.  Now,  the  principle  on  which  these  shareholders  filed 
this  bill  is  this :  that  they  are  entitled  to  file  it  on  behalf  of  them- 
selves and  all  the  others,  because  the  court  will  not  tolerate  any  per- 
son saying,  that  all  are  not  interested  in  having  the  law  of  their  com* 
pany  carried  into  effect.  I  will  not  allow  any  speculations  that  it 
would  be  more  advantageous  to  do  something  which  the  act  of  Par- 
liament does  not  authorize  to  be  done ;  therefore  it  is  that  in  this,  as 
in  many  other  cases,  one  shareholder  may  file  a  bill  on  behalf  of 
himself  and  others,  although  at  a  meeting  of  the  company  a  great 
many  of  the  shareholders  —  the  majority,  in  fact  —  may  say  that 
they  have  sanctioned  a  different  course  of  proceeding.  These  share- 
holders so  filing  this  bill  say  this :  "  Our  company,  the  Oxford,  Wor- 
cester, and  Wolverhampton  Company,  together  with  the  directors, 
have  entered  into  a  contract  with  the  North-western  and  Midland 
Companies  different  from  that  which  was  contemplated  by  the  act 
of  Parliament,  and  propose  to  apply  our  funds  in  a  mode  in  which 
we  never  authorized  that  they  should  be  applied ; "  therefore,  it  seeks 
to  restrain  them ;  and  the  case  was  rested  on  three  main  grounds. 
First  of  all,  it  was  said,  that,  by  the  act  of  Parliament  which  in- 
corporated this  Oxford,  Worcester,  and  Wolverhdmpton  Company, 
there  was  a  sort  of  union  constituted  between  them  and  the  Great 
Western  Company,  which  rendered  it  impossible  for  the  Oxford, 
Worcester,  ana  Wolverhampton  Company  afterwards  to  unite  thero- 
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selves  in  interest  with  the  London  and  North-western  Company,  or 
the  Midland  Company,  to  the  prejudice  of  the  Great  Western  Com- 
pany. Secondly,  it  was  said,  that  if  that  be  not  a  correct  view  of 
the  case,  still  there  were  contracts  between  them  which  prevented 
them,  independently  of  the  act  of  Parliament,  or  if  not  independently, 
from  contracting  together  at  all.  And,  thirdly,  the  contract  itself, 
which  has  been  entered  into  between  the  Oxford,  Worcester,  and 
Wolverhampton  Company,  and  the  London,  and  North-western,  and 
Midland  Companies,  is  a  contract  which,  irrespective  of  any  engage- 
ment of  the  Oxford,  Worcester,  and  Wolverhampton  Company  with 
the  Great  Western  Company,  is  of  itself  an  illegal  contract,  and, 
therefore,  ought  not  to  be  carried  into  efiect.  And  if  that  be  the  correct 
view  of  the  law,  I  am  clearly  of  opinion,  on  all  the  authorities,  and 
all  principle,  that  it  is  the  province  of  this  court  to  prevent  such  an 
illegal  contract  from  being  carried  into  effect,  because,  on  the  princi- 
ple that  has  been  so  often  laid  down,  this  court  will  not  tolerate,  that 
parties  having  the  enormous  powers  which  those  railway  companies 
have  obtained,  shall  lay  out  one  farthing  of  the  funds  out  of  the 
way  in  which  it  was  provided  by  the  legislature  that  they  should 
be  applied. 

Now,  as  I  have  already  said,  in  my  opinion  the  contract  which  has 
been  entered  into  between  the  Oxford,  Worcester,  and  Wolver- 
hampton Railway  Coi&pany,  and  the  North-western  Railway  Com- 
pany, and  the  Midland  Company,  is  a  contract  which  is  illegal; 
that  is  my  opinion,  and,  I  confess,  my  strong  opinion ;  but  at  the 
same  time  it  is  undoubtedly  purely  a  legal  question,  and,  therefore  it 
is  that  I  must  direct  a  case  to  be  stated  for  the  opinion  of  a  court  of 
law,  in  a  form  that  may  be  easily  considered  afterwards,  as  to  whether 
my  view  is  right  or  wrong.  Then  the  question  arises,  when  that 
case  is  stated,  What  is  to  be  done  in  the  mean  time  ?  Why,  that  I 
take  to  be  purely  a  question  for  the  discretion  of  the  court  The 
present  lord  chancellor  states  that  very  distinctly  in  the  case  to  which 
I  was  referred,  —  T%e  Shrewsbury  and  Birmingham  Railway  Company 
v.  The  London  and  North-western  Railway  Company^  14  Jur.  1125, — 
and  which  was  before  him ;  his  lordship  would  liot  grant  an  injunc- 
tion, because,  he  said,  "  What  you  are  seeking  to  restrain  here  is 
this:  you,  the  plaintiffs,  the  Shrewsbury  and  Birmingham  Com- 
pany, say,  that  a  contract  which  has  been  entered  into  between 
yourselves  and  the  North-western  Company  is  an  illegal  contract. 
fey  that  contract,  the  North-western  Company  bind  themselves  not 
to  take  certain  passengers ;  in  defiance  of  which,  they  choose  to  take 
them."  Lord  Cottenham  had  decided  that  that  was  a  legal  contract, 
or  that,  at  all  events,  the  bill  was  not  demurrable.  The  bill  had  ref- 
erence to  that  contract^  and  a  motion  was  made  by  the  Shrewsbury 
Company  agsiinst  the  North-western  Company  to  restrain  tjiem,  in 
violation  of  that  agreement,  from  carrying  passengers  to  a  particular 

?lace.  The  lord  ^chancellor,  evidently,  I  think,  doubting  whether 
iord  Cottenham  had  not  been  hasty  in  his  view,  directed  a*  case  for 
the  opinion  of  a  court  of  law,  and  then  said,  and  I  think  most  wisely, 
^'  I  will  not  restrain  them  in  the  mean  time ;  I  must  exercise  all 
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discretion  ;  I  shall  direct  them  to  keep  an  account  of  all  profits  made 
by  carrying  passengers  over  the  line  in  question,  or  a  portion  of  the 
line  in  question  ;  and  if  it  turns  out  eventually  that  they  have  no 
right  to  carry  such  passengers,  then  I  shall  only  have  to  direct  them 
to  account  to  you  for  what  they  have  made ;  and  complete  justice 
will  be  done.  Probably  that  will  be  more  profitable  to  you  than  the 
injunction,  and  there  will  be  no  injury  done  to  any  one." 

That  is  not  the  case  here,  because  this  agreement  involves  this ; 
the  plaintiffs  will  say  that  "  our  money  is  to  be  laid  out  in  construct- 
ing a  railway,  which  we  say  you  have  no  right  to  construct."  At  all 
events,  therefore,  if  that  be  so,  irreparable  injury  happens  to  the 
plaintiff  here,  and  the  money  is  gone,  and  gone  to  an  insolvent  per- 
son, and  it  is  not  to  be  got  back  by  tearing  up  the  rails  and  selling 
them  ;  it  is  impossible  that  such  a  course  could  be  pursued.  There- 
fore, here,  I  think,  if  I  am  right  in  saying  that  the  agreement  is 
illegal,  or  that  it  has  such  an  appearance  of  illegality  that  I  must 
direct  a  case  for  the  opinion  of  a  court  of  law,  I  must  couple  that 
with  an  interim  injunction,  restraining  the  expenditure  of  the  money 
in  the  mean  time  in  the  prohibited  mode.  That  is  the  course  whicn 
I  propose  to  take ;  and  that  being  so,  I  will  now  state  why  it  is  that  I 
think  this  agreement  is  illegal.  The  agreement  is  an  agreement  by 
the  Oxford,  Worcester,  and  Wolverhampton  Company,  who  had  ob- 
tained their  act  in  1845,  had  proceeded  to  a  certain  extent  in  making 
their  railway,  and  had  become  bankrupt,  so  to  say ;  that  is,  they 
had  made  a  great  many  works,  and  for  want  of  money  they  were 
unable  to  get  on,  or  to  raise  money,  and  were  endeavoring  in  all 
sorts  of  ways  to  get  persons  to  keep  them  out  of  their  diflSculties ; 
first  of  all,  with  the  Great  Western  and  other  companies,  and  they 
finally  entered  into  this  agreement  with  the  North-western  Company; 
when  I  say  the  North-western  Company,  it  is,  in  fact,  the  North- 
western and  the  Midland  Companies  united.  The  Oxford,  Wor- 
cester, and  Wolverhampton  Railway  was  to  be  completed  as  a 
narrow  gauge,  double  line,  except  as  follows :  that  is,  a  part  of  the 
line  was  to  be  single,  ready  for  efficient  working,  in  all  respects,  from 
the  Buckingham  line  at  Oxford. 

Now,  the  fijpt  question  that  arises  on  that  is  on  the  construction  of 
the  act  of  Parliament.  Have  the  Oxford,  Worcester,  and  Wolver- 
hampton Company  a  right,  or  have  they  not,  to  make  the  narrow 
gauge  line  throughout  ?  In  my  opinion,  although  I  am  granting  the 
injunction,  I  think  they  have;  and  if  there  were  to  be  a  meeting  of 
this  company,  this  Oxford,  Worcester,  and  Wolverhampton  Company, 
deliberating  on  what  was  the  best  for  themselves  to  do  with  regard  to 
the  gauge,  I  think  all  that  they  are  bound  to  do,  in  conformity  with 
the  act  of  Parliament,  is  to  make  such  a  gauge  as  shall  enable  the 
line  to  be  traversed  continuously  by  the  Great  Western,  and  also  to 
make  such  a  line  as  shall  enable  it  to  be  traversed  continuously  from 
Wolverhampton  to  Abbotswood  by  the  Midland  and  North-western 
Companies  —  that  is  to  say,  to  make  a  broad  gauge  throughout  the 
whole  line,  and  a  mixed  gauge  or  a  narrow  gauge  besides  during  that 
portion  which  is  in  the  north  from  Abbotswood  to  Wolverhampton. 
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Then  it  may  be  said,  if  that  is  my  opinion  that  they  had  a  right  to 
make  such  a  line,  why  am  I  to  restrain  them  now  ?  Because,  although 
I  think,  as  an  abstract  proposition,  if  the  company  meet  and  say, 
"  That  is  the  best  for  our  interest,"  they  may  make  it,  yet  when  the 
company  meet  and  say,  "  We  will  make  that  line  in  consideration  of 
the  North-western  and  Midland  Companies  doing  such  and  such 
acts,"  which,  in  my  opinion,  are  quite  illegal,  then  I  do  not  know 
what  arrangement  the  Oxford,  Worcester,  and  Wolverhampton  Com- 
pany would  have  made,  if  it  had  not  been  that  they  are  making  it  in 
consideration  of  that  which,  in  my  opinion,  never  could  be  performed 
for  them.  That  is  the  reason  why  I  do  not  feel  that  the  question,  of 
whether  they  may  make  a  double  continued  line  of  narrow  gauge, 
really  arises  in  this  case ;  for  whether  they  can  make  it  or  not,  though 
it  is  my  opinion  they  can  make  it,  I  am  clear,  on  the  construction  of 
the  agreement,  that  they  cannot  make  it  pursuant  to  this  agreement. 
Now,  the  reason  of  that  is  what  follows.  Having  stipulated  to  make 
a  double  line  narrow  gauge  in  all  respects,  except  in  a  particular  place, 
where  it  is  only  to  be  single,  for  a  certain  time,  they  go  on  to  say 
this :  "  The  whole  concern,  without  incumbrance,  when  completed, 
to  be  worked  by  the  London  and  North-western  and  Midland  Com- 
panies, who  shall  have  perfect  control,  and  exercise  all  the  rights 
of  the  Oxford,  Worcester,  and  Wolverhampton  Company,  and  who 
shall  find  stock  an8  work  the  concern  for  twenty-one  years,  on  the 
following  terms  :  The  gross  receipts  from  all  sources  to  be  carried  to 
a  common  fund,  out  of  which  the  following  are  to  be  paid,  in  the 
order  stated :  First,  53,000t  per  annum,  or  it  may  be,  eventually, 
60,000/.,  to  the  Oxford,  Worcester,  and  Wolverhampton  Company, 
to  provide  for  debentures  and  preference  shares,  or  such  less  or 
greater  sum,  not  exceeding  60,000/.,"  and  so  on,  up  to  150,000/.,  and 
then  in  moieties  afterwards. 

Now,  in  my  opinion,  it  is  neither  more  nor  less  than  a  contract  on 
the  part  of  the  Oxford,  Worcester,  and  Wolverhampton  Company, 
that,  when  the  line  is  completed,  they  will  hand  it  over  to  be  worked 
by  the  London  and  North-western  Company  and  the  Midland  Com- 
pany. I  put  the  question  several  times  to  the  various  gentlemen  who 
appeared  in  the  different  interests,  and  I  do  not  thin^  any  of  them 
eonstraed  this  quite  in  the  same  way.  But  in  my  opinion  it  is  just 
the  same  thing,  practically,  as  if  they  had  leased  the  line  to  them, 
because  what  they  say  is,  not  that  the  Midland  and  the  North-western 
Companies  are  to  run  their  trains  upon  the  lines,  but  what  they  are 
to  do  is  this :  "  The  whole  concern,  without  incumbrances,  when 
completed,  to  be  worked  by  the  London  and  North-western  and  Mid- 
land Companies,  who  shall  have  perfect  control,  and  exercise  all  the 
rights  of  the  Oxford,  Worcester,  and  Wolverhampton  Company." 

Now,  as  this  will  be  stated  as  a  case  for  the  opinion  of  a  court  of 
law,  I  need  not  go  further  into  it  than  to  say,  in  my  opinion,  that  is 
delegating  the  functions,  which  the  legislature  has  given  them,  to 
other  parties,  which  they  have  no  possible  right  to  do.  For  the  secu- 
rity of  the  public,  there  are  a  vast  quantity  of  duties  imposed  on 
the  company  which  is  incorporated ;  they  are  bound  to  have  station 
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masters  and  policemen,  and  to  have  proper  people  to  attend  to  the 
signals,  and  a  variety  of  matters  in  which  the  public  are  concerned ; 
and  although  it  is  said  there  is  nothing  here  which  prevents  the  con- 
struction that  they  are  still  to  retain  and  do  all  these  things  themselves, 
merely  meaning  that  the  North-western  and  the  Midland  Companies 
are  to  run  their  carriages  on  it,  I  must  say  I  think  it  is  idle  to  suppose 
that  such  was  the  meaning  of  the  contract ;  for  if  that  were  so,  they 
are  left  to  pay  all  the  expenses,  without  the  possibility  of  getting  a 
single  farthing  to  work  the  line  with,  for  the  whole  receipts  are  to  be 
divided  in  the  mode  pointed  out  This,  in  my  opinion,  is  clearly  a 
delegation.  I  do  not  go  into  the  clauses.  I  have  looked  at  several 
of  the  clauses  which  follow  the  87th,  from  which  it  appears  clearly 
that  the  incorporated  company  are  to  be  the  parties  to  do  a  variety 
of  matters  under  certain  circumstances,  and  they  cannot  delegate 
that  right  to  other  parties.  Besides  which,  a  variety  of  other  things 
are  to  be  done  by  them  which  they  have  now  agreed  shall  be  done, 
not  by  themselves,  but  by  the  North-western  and  Midland  Companies. 
Therefore,  in  my  opinion,  this  is  an  illegal  agreement  I  do  not  think 
it  is  at  all  varied  by  the  circumstance,  that  when  the  Oxford,  Worces- 
ter, and  Wolverhampton  Company  finally  put  their  seal  to  it,  they 
put  this  appended :  "  That  this  company  retain  power  to  insure 
full  development  of  the  traffic  of  the  line  in  a.  manner  satisfactory 
to  the  board."  I  really  do  not  understand  what  that  means,  after 
they  have  delegated  to  the  others  the  full  right  of  working  it,  with  all 
the  powers  they  had  themselves.  It  would  be  difficult,  under  any 
definition  of  the  term  "  development,"  to  say  that  they  could  exercise 
and  fulfil  their  powers,  and  perform  all  their  engagements.  If  they 
found,  as  they  might,  that  the  North-western  Company  or  the  Mid- 
land Company  were,  as  they  supposed,  playing  them  false,  and  not 
sending  a  due  proportion  of  the  traffic  that  was  coming  beyond 
Wolverhampton  up  to  London  through  the  Oxford,  Worcester,  and 
Wolverhampton  line,  but  taking  more  than  a  fair  share  over  the  old 
Birmingham  line,  then  they  might  call  them  to  account  for  so  doing. 
That,  1  think,  is  the  meaning  of  it :  it  clearly  cannot  annul  —  for 
that  was  the  agreement  —  all  that  went  before.  If  that  was  so,  it 
neutralizes  the  whole,  and  makes  the  agreement  a  nullity,  which  is  a 
construction  that  it  is  impossible  to  put  upon  it.  Therefcre,  for  these 
reasons,  which  I  have  stated  shortly,  I  think  that  the  agreement  is 
void ;  and,  consequently,  that  the  whole  of  it  is  void,  and  that  I  ought 
to  restrain  the  parties  from  carrying  it  into  execution ;  but  I  only 
restrain  them  from  carrying  into  execution  that  portion  of  it  which 
we  call,  for  want  of  a  better  expression,  irreparable  injury;  that  is, 
the  expenditure  of  money,  which  it  will  be  impossible,  perhaps,  ever 
to  get  back  again. 

Now,  that  is  the  view  I  take  of  the  case ;  and  having  said  that,  it 
would  not  be  strictly  necessary  for  me  to  say  any  more.  My  view 
is,  that  it  would  have  been  competent  for  the  company  to  have  sanc- 
tioned a  double  or  single  narrow  gauge  line  throughout,  but  that  it  is 
not  competent  for  them  to  enter  into  this  argument,  which  is  itself 
altogether  void.     With  regard  to  the  other  part  of  the  argument,  that 
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the  company  is  bound  to  the  Great  Western  Connpany,  I  confess  I  have 
not  felt  at  all  satisfied  about  that.  As  I  am  of  opinion  that,  on  the 
grounds  I  have  mentioned,  I  ought  to  restrain  it,  it  is  not  strictly 
necessary  for  me  to  decide  that  matter ;  but  I  think  that  the  answer 
which  has  been  given  to  that  is,  to  my  mind,  satisfactory.  No  doubt, 
great  powers  have  been  given  to  the  Great  Western  Company  with 
reference  to  this  company,  but  they  are  powers  all  defined :  they  are 
to  have  the  right  of  taking  a  very  great  quantity,  about  750,000/. 
worth  of  shares ;  they  are  to  have  —  whether  they  take  the  shares  or 
.not,  as  I  read  the  act  —  six  of  their  own  directors  as  directors  of  this 
body;  they  are  empowered  to  take  a  lease,  their  engineer  is  to  be 
satisfied  with  the  gauge,  and  the  gauge  is  to  be  such  as  can  be  con- 
tinuously worked  by  their  engineers.  I  think  there  are  one  or  two 
other  provisions,  but  they  are  all  defined.  I  do  not  think  that  prevents 
the  Oxford,  Worcester,  and  Wolverhampton  Company  from  doing 
any  thing  that  may  be  thought  by  the  Great  Western  Company 
prejudicial  to  them,  if  it  is  not  necessarily  in  contravention  of  the 
particular  clauses.  Now,  with  regard  to  the  agreement,  I  do  not  think 
there  is  any  binding  agreement.  Perhaps  at  one  time  there  was  a 
binding  agreement  —  namely,  that  agreement  of  the  24th  of  Septem- 
ber, 1844,  before  the  ^ct  passed.  That  was  an  agreement,  whereby 
the  Great  .Western  Company  stipulated  that  they  would  pay  32,000/. 
to  this  company  when  the  railway  should  be  formed,  taking  a  lease 
for  999  years  for  it.  Perhaps  that  was  a  binding  agreement ;  but  I 
think,  after  the  company  was  formed,  and  when  it  was  found  that  a 
vast  deal  more  than  a  million  and  a  half  was  necessary,  that  the  true 
result  of  what  passed  was,  that  by  common  consent  that  was  aban- 
doned as  being  an  impossible  agreement;  they  could  not  complete 
the  line  for  a  million  and  a  half,  and  it  fell  to  the  ground.  Then  they 
proposed  a  great  extension  of  capital,  and  the  Great  Western  Com- 
pany have,  perhaps,  (I  give  no  opinion  about  that,)  bound  themselves, 
if  it  had  been  closed  with,  to  increase  the  sum  to  the  guaranty,  at  4/. 
per  cent,  on  two  millions  and  a  half.  That  may  be  so,  but  it  was  not 
accepted,  and  there  must  be  two  parties  to  a  bargain  ;  they  do  not 
agree  to  that;  they  understood  that  what  the  Great  Western  Com- 
pany agreed  to  do  was  to  guaranty  whatever  sum  they  expended. 
Now,  I  do  not  think  the  Great  Western  Company  ever  did  guaranty 
that,  or  ever  intended  to  guaranty  that ;  at  all  events,  neither  party 
understood  it,  and  they  went  on  to  expend  the  money  in  a  reckless 
way.  I  cannot  exculpate  or  exonerate  the  Oxford,  Worcester,  and 
Wolverhampton  Company  from  a  great  deal  of  blame,  for  there  are 
two  or  three  occasions  in  which  they  say  it  would  be  better  for  us  not 
to'have  this  credit;  but  I  think  that  was  a  very  unwise  thing;  at  all 
events,  the  Great  Western  Company  clearly  had  at  one  time  said, 
"  We  will  not  guaranty  you  indefinitely ; "  at  least,  Mr.  Russell  had 
written  to  their  directors  to  that  effect :  "  We  will  guaranty  to  the 
extent  of  two  millions  and  a  half."  The  Great  Western  shareholders 
had  authorized  their  directors  to  guaranty  to  any  extent  they  thought 
fit;  and  the  Oxford,  Worcester,  and  Wolverhampton  Company, 
having  ascertained  this,  thought  that  throughout  they  might  rely  on 
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the  directors  for  guarantying  them  beyond  two  millions  and  a  half, 
but  they  never  bound  themselves  to  do  so  ;  and  whether  it  was  from 
any  other  objections  that  arose  in  the  mean  time  with  regard  to  the 
other  rival  raij^ivay,  or  from  whatever  other  cause,  is  not  material  to 
inquire  into ;  there  was  never  any  agreement  entered  into.  Therefore, 
on  that  ground,  I  think  that  part  of  the  agreement  would  entirely 
fail.  But,  as  I  have  already  stated,  that  which  was  the  third  branch 
of  the  argument  relied  on  by  counsel  seems  to  me  to  be  all-sufficient 
to  warrant  me  in  granting  the  injunction  in  that  form ;  and,  therefore, 
the  injunction  which  I  shall  grant  will  be  an  injunction  directing  a 
case  to  be  sent  for  the  opinion  of  a  court  of  law,  and  in  the  mean 
time  restraining  the  Oxford,  Worcester,  and  Wolverhampton  Company 
from  carrying  into  effect  so  much  of  the  agreement  of  the  21st  of 
February,  1851,  as  binds  them  to  lay  down  rails  on  any  part  of  the 
line  on  the  narrow  gauge.  It  is  sugfi^ested  that  there  may  be  prepara- 
tions made  for  it;  but  that  can  hardly  be  so,  and  it  is  a  very  unlilcely 
thing.     I  think  that  will  meet  all  the  merits  of  the  case. 

Injunction  from  doings  any  act  or  acts  for  carrying  into  effect  so  much 
of  the  agreement  as  relates  to  the  laying  down  the  rails  on  any  part  of 
the  line  on  the  narrow  gattge,  so  nevertheless  as  not  to  restrain  them 
from  following  the  Hth  section  of  the  Narrow  Gauge  Act, 


Humphrey  v.  Humphrey.^ 

March  21  and  22,  1851. 

Legacy  —  Bequest  of  Interest 

A  testator  bequeathed  to  his  wife  the  interest  of  the  capital  sum  of  1000^.,  for  her  sole  nse  and 
bene6t,  independent  of  any  husband  she  might  marry,  and  her  receipt  alone  to  be  a  suffi- 
cient discharge  to  his  executors.  He  also  gave  his  china,  plate,  &C.,  to  his  wife  absolutely, 
and  the  residue  equally  between  his  two  brothers :  — 

Hdd^  that  the  gift  of  the  interest  of  1000/.  was  tantamount  to  an  absolute  bequest  of  the 
capital. 

The  bill  stated  that  Samuel  Humphrey,  by  his  will,  dated  the  23d 
of  August,  1844,  after  directing  various  legacies  to  be  paid  out  of  his 
estate,  directed  the  partnership  business,  which  he  was  carrying  on 
jointly  with  other  persons,  to  be  continued  for  a  limited  time,  accord- 
ing to  the  provisions  of  the  deed  of  partnership.  The  testator  thien 
continued,  "  As  to  the  produce  of  my  share  and  interest  in  the  said 
copartnership  business,  when  the  same  shall  be  finally  adjusted  and 
disposed  of,  I  direct  that  the  produce  thereof,  and  I  give  and  bequeath 
the  same  unto  my  wife,  Sarah  Ann  Humphrey ;  and  I  also  give  and 
bequeath  to  my  said  wife  the  interest  of  the  capital  sum  of  1000/., 
for  her  sole  use  and  benefit,  and  free  from  the  debts  and  control  of 
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any  husband  she  may  marry,  and  her  receipt  alone  shall  be  a  sufficient 
discharge  to  my  executors."  The  testator  then  gave  his  furniture, 
plate,  china,  &X5.,  to  his  wife  absolutely,  and  the  residue  of  his  per- 
sonal estate  and  effects,  subject  to  the  payment  of  his  debts,  unto  his 
brothers  Charles  and  John  Humphrey,  equally  between  them,  and  he 
appointed  his  brothers  John  and  Benjamin  Humphrey  executors  of 
his  will. 

The  bill,  which  was  filed  by  the  person  entitled  to  the  residuary 
estate  of  the  testator,  then  stated  that  Sarah  Ann  Humphrey,  the 
wife  of  the  testator,  had,  since  his  death,  intermarried  with  Joseph 
Billings.  It  charged,  that,  upon  a  true  construction  of  the  will,  the 
said  Sarah  Ann  Billings,  the  testator's  widow,  was  entitled  to  receive 
the  interest  only  of  the  said  capital  sum  of  1000/.  during  her  life,  and 
that  the  same  capital,  subject  to  such  life  interest,  constituted  part  of 
the  residuary  personal  estate  of  the  said  testator ;  and  it  prayed  that 
the  defendant^  the  surviving  executor  of  the  testator,  might  be  re- 
strained from  paying  the  said  capital  sum  of  1000/.  over  to  the  said 
Joseph  Billings  and  Sarah  Ann  his  wife,  or  either  of  them.' 

Mr.  Malins  and  Mr.  Swinburne^  on  behalf  of  the  plaintiffs,  con- 
tended as  follows :  It  was  true  that  it  had  for  some  years  been  adopted 
as  a  rule  that  an  unlimited  bequest  of  the  interest  or  annual  produce 
of  personal  estate  carried  the  principal,  unless  indications  of  a  con- 
trary intention  could  be  discovered  in  the  will.  Such  indications 
might  be  drawn  from  any  matter  capable  of  affording  an  inference  of 
intention  not  to  give  the  principal,  however  extraneous  to  the  particu- 
lar bequest  itself,  from  other  dispositions  in  the  will,  quite  foreign  to 
it,  and  from  the  general  character  and  effect  of  the  whole  will.  Raw^ 
lings  v.  JenningSy  13  Ves.  39.  Clough  v.  Wyrme^  2  Madd.  188.  These 
cases  showed  the  general  nature  of  the  circumstances  from  which  the 
inference  of  intention  might  be  drawn,  and  that  any  matter  capable 
of  suggesting  an  inference  of  intention  not  to  give  the  principal 
might  be  resorted  to.  Many  such  matters  presented  themselves  in 
this  will. 

First,  it  appeared  from  the  will  itself  that  the  testator  was  a  mer- 
chant, carrying  on  business  in  the  city  —  that,  therefore,  he  necessarily 
knew  the  difference  between  interest  and  capital ;  secondly,  the  tes- 
tator first  made  an  absolute  bequest  to  his  wife  of  the  produce  or 
money  produced  by  realization  of  his  partnership  property ;  he  then, 
by  another  dispositive  clause,  gave  her  the  interest  of  the  capital 
sum  of  1000/.,  and  immediately  afterwards  he  proceeded  to  give  her 
his  furniture,  &c. ;  and  this  he  not  only  gave  by  a  fresh  dispositive 
clau8e,'but  he  emphatically  declared  that  he  gave  it  absolutely,  just 
as  a  man  who  by  the  immediately  preceding  bequest  had  given  only 
a  partial  interest  naturally  would  do ;  thirdly,  inasmuch  as  the  tes- 
tator must  be  taken  to  have  known  that  the  bequest,  if  of  principal, 
would  be  payable  at  the  end  of  one  year  from  his  own  death,  the  dis- 
position to  her  separate  use  showed  that  he  must  have  contemplated 
his  wife  marrying  again  before  the  expiration  of  a  year  from  his 
death,  which  seemed   hardly  reasonable    to  suppose.    The   more 
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natural  interpretation  was,  that  the  separate  use  was  intended  by 
the  testator  to  extend  to  the  whole  lite  of  the  wife,  and  to  guard 
against  marriage  at  any  time;  fourthly,  the  testator  proceeded  to 
give  two  legacies  of  500/.  and  200/.,  and  then  he  did  not  give  those 
sums  as  the  interest  of  the  capital  sums  of  500/.  and  200/.,  nor  as 
capital  sums  of  500/.  and  200/.,  but  simply  as  sums  of  500/.  and 
200/.,  from  which  clearly  arose  an  inference  that  by  the  gift  of  the 
interest  of  the  capital  sum  of  1000/.  the  testator  must  have  meant 
something  different  from  the  gift  of  1000/.  Such  were  the  evidences 
furnished  by  the  will  itself,  that  it  was  not  the  intention  of  the  tes- 
tator to  give  the  principal  sum  of  1000/. 

Next,  as  regarded  the  rule  itself.  Although  judges  had  frequently 
recognized  it,  and  counsel  extensively  acted  upon  it  during  the  last 
twenty-five  years,  its  validity  and  legal  truth  were  more  than  ques- 
tionable. It  was  a  rule  which  led  not  only  to  the  disappointment  of 
the  testator's  intention,  but  to  the  corruption  of  the  law,  and  it  would 
be  proper  to  see  when  such  a  rule  first  arose  how  it  arose,  and  what 
were  its  consequences.  The  first  case  referred  to  by  the  text  books 
on  this  subject  was  EUon  v.  Sheppard^  1  Bro.  C.  C.  532,  which  came 
before  the  court  in  1781.  There  a  testatrix  bequeathed  2000/.  in 
trust,  to  pay  the  produce  to  her  daughter  for  her  separate  use,  and 
Sir  T.  Sewell  decided  that  the  words  "  in  trust,  to  pay  the  interest  to 
her  daughter  for  her  separate  use,"  being  unaccompanied  by  words 
limiting  the  duration  of  the  trust,  gave  her  an  absolute  interest.  The 
next  case  was  Philipps  v.  Chamberlaine^  4  Ves.  51,  which  came  before 
Lord  Alvanley  in  1798.  In  that  case,  the  residue  of  real  and  per- 
sonal estate  was  given  to  trustees  in  trust,  to  convert  into  money  and 
invest  in  government  or  real  securities,  and  the  testator  gave  the  in- 
terest and  dividends  of  this  residue  (or  a  part  of  it)  to  the  trustees 
and  their  heir^,  upon  trust,  to  pay  the  interest  and  dividends  to  A, 
Lord  Alvanley  thought  that  the  gift  of  the  interest  and  dividends  to 
the  trustees  and  their  heirs  was  a  gift  to  them  forever,  and  that  the 
trust  to  pay  the  interest  and  dividends  to  A.,  without  limitation  of 
duration,  would  carry  the  whole  interest.  The  cases  showed  very 
clearly  that  neither  Sir  T.  Sewell  nor  Lord  Alvanley  had  any  knowl- 
edge of  any  such  rule  as  that  an  unlimited  gift  of  the  interest  of 
personalty  passed  the  principal.  The  next  case,  Rawlings  v.  Jen- 
nings^ 13  Ves.  39,  occurred  in  1806.  A  testator  bequeathed  in  these 
terms :  "  To  my  wife,  200/.  per  vear,  being  part  of  the  moneys  I  now 
have  in  bank  security,  entirely  for  her  own  use  and  disposal,  with  all 
my  household  furniture."  The  testator  gave  life  interests  expressly 
to  other  legatees.  Sir  W.  Grant  said,  that  the  words  "  for  her  own 
use  and  benefit "  were  very  material,  that  when  the  testator  meant  to 
give  a  life  interest  only  he  had  done  so  in  the  plainest  terms,  using 
the  words  "  during  her  natural  life."  This  difference  of  disposition 
was  a  circumstance  whence  a  difference  of  intention  might  be  col- 
lected. Besides,  the  wife  was  to  take  absolutely  the  furniture  and 
effects  which  were  coupled  with  that  and  given  by  the  same  clause ; 
all  this  was  in  favor  of  the  widow,  who  was,  therefore,  entitled  to  so 
much  capital  stock  as  would  produce  200/.  a  year.    In  Page  v.  Ireop- 
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ingwell^  18  Ves.  463,  which  was  decided  in  1812,  a  testator  gave  the 
overplus  of  his  estate  to  trustees  upon  trust,  to  lay  out  in  the  public 
funds,  and  pay  the  interest  and  dividends  to  his  wife  and  another,  as 
tenants  in  common ;  and  Sir  W.  Grant  said  that  an  indefinite  gift  of 
the  dividends  gave  the  absolute  property  of  stock.  In  Stretch  v.  Wat- 
kins^  1  Madd.  253,  a  testator  bequeathed  to  his  daughter  120/.  per 
annum,  that  was  to  say,  the  interest  of  4000/.  of  his  3/.  per  cent 
stock  ;  and  Sir  T.  Plumer  decided  that  the  daughter  was  entitled  to 
the  4000/.  stock,  using  these  words :  "  If  the  produce  of  stock  be  given 
without  limitation,  it  carries  the  principal.  I  have  a  strong  recollec- 
tion of  cases  to  that  effect ; "  and  on  a  subsequent  day,  his  honor 
said,  "  The  cases  I  alluded  to  as  having  determined  that  an  unlimited 
bequest  of  the  interest  of  stock  passes  the  principal  are  Philipps  v. 
Chamberlaine  and  Elton  v.  Sheppard,  It  was  apparent  from  the  three 
last-mentioned  cases  that  no  such  general  proposition  as  that  an  in- 
definite gift  of  the  income  of  personal  estate  carried  the  principal  had 
entered  the  mind  of  Sir  W.  Grant  in  the  year  1812,  nor  that  of  Sir 
T.  Plumer  up  to  the  year  1815.  It  so  happened,  however,  that  each 
of  these  judges  was  called  upon,  shortly  after  making  these  enun- 
ciations with  respect  to  gifts  of  dividends  of  stock,  to  adjudicate  on 
a  case  which  involved  a  gift  of  the  interest  or  income  of  other  per- 
sonal'estate.  In  Adamson  v.  ArmUag'e,  19  Ves.  416,  the  bequest  was, 
"  To  Lydia  Adamson  the  balance  of  my  account  in  Mr.  Downing's 
hands,  to  be  vested  by  my  executors  in  the  hands  of  trustees  whom 
they  should  choose,  the  income  therefrom  to  be  for  her  sole  use  and 
benefit"  Sir  W.  Grant  said  the  proposition  stated  in  Elton  v.  Shep" 
pard  was  conformable  to  the  rule  of  law,  and  to  what  was  laid  down 
by  Lord  Alvanley  in  Philipps  v.  Chamberlaine ;  but  it  was  not  neces- 
sary, in  order  to  entitle  the  plaintiff  to  a  decree,  as  there  was  an  ex- 
press bequest  in  the  first  part  of  the  codicil  of  the  entire  fund; 
and  admitting  a  gift  of  the  produce  of  a  fund,  as  a  fund  merely  to 
create  a  life  interest,  it  did  not  follow  that,  where  there  was  in  the 
first  instance  a  gift  of  the  fund  itself,  the  subsequent  direction  would 
reduce  it  to  a  life  interest  merely.  In  Ckmgh  v.  Wynne,  a  testator, 
after  bequeathing  2000/.  to  his  brother,  gave  the  interest  of  the  re- 
mainder to  his  mother  for  life,  and  after  her  decease  to  Catharine 
Clough,  who  claimed  the  residue  absolutely.  Sir  T.  Plumer  said, 
that  giving  the  interest  of  personalty  without  limitation  would  pass 
the  whole  interest,  unless  there  were  words  to  confine  it  to  a  life  in- 
terest. The  testator  knew  how  to  give  a  life  interest  if  he  meant  to 
do  so.  The  defendant's  construction  would  have  the  effect  of  making 
the  testator  die  intestate  as  to  part  of  his  property.  In  the  case  of 
Adamson  v.  Aiinitagey  Sir  W.  Grant  expressed  his  opinion  that  an 
unlimited  gift  of  the  interest  of  personal  estate  was  a  gift  of  the 
principal ;  and  Sir  T.  Plumer  advanced  the  same  proposition  on  the 
authority  of  the  above  cases,  with  respect  to  personal  estate  in  gen- 
eral. It  was  remarkable  that  neither  of  these  judges  acted  judicially 
on  this  opinion,  but  each  carefully  based  his  decision  on  the  intention 
of  the  testator  dehors  the  bequest  itself. 

This  state  of  things  remained  till  the  year  1824,  when  the  case  of 
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Bdig  V.  Sunney,  1  Sim.  &  S.  487,  came  before  Sir  J.  Leach.  In  that 
case,  a  sum  of  9000/.  stock  was  given  by  a  testator  to  trustees  to  pay 
the  dividends  to  a  married  woman  for  her  separate  use.  Sir  J.  Leach 
said,  a  general  gift  of  the  income  of  personal  property  was  equivalent 
to  a  general  gift  of  the  property  itself;  and  it  made  no  difference 
whether  the  income  were  given  to  the  legatee  directly,  or  through  the 
intervention  of  trustees.  Since  that  decision  the  rule  had  been  regu- 
larly acted  upon,  and  judges  had  repeatedly  recognized  it,  although 
it  had  never  been  established  by  any  direct  decision.  The  rule  arose 
in  this  manner :  Sir  W.  Grant  and  Sir  T.  Plumer  started  the  doc- 
trine, manifestly  confining  it  at  first  to  gifts  of  the  dividends  of  stock, 
and  laoth  of  them  afterwards  advanced  a  step  further,  and  stated  the 
doctrine  as  applicable  to  gifts  of  the  income  of  personal  estate  gener- 
ally, not,  however,  deciding  any  case  upon  that  doctrine.  Sir  J. 
Leach  took  a  bolder  step,  and  acted  upon  the  rule  in  all  its  breadth, 
rejecting  all  other  grounds  furnished  by  the  case  before  him.  The 
reason  of  the  rule  having  been  so  established  was  the  hasty  and  imper- 
-fect  view  which  had  been  taken  of  the  authorities  of  Elton  v.  Shep» 
pard  and  Philipps  v.  Chamberlaine,  so  that  the  important  principle 
governing  those  and  other  similar  cases  had  become  entirely  lost 
This  principle,  after  lying  hid  for  the  lapse  of  a  century,  was  brought 
to  light  again  in  the  case  of  Moore  v.  Cleghom^  10  Beav.  423;  s.c. 
16  Law  J.  Rep.  (n.  s.)  Chanc.  469 ;  17  Law  J.  Rep.  (n.  s.)  Chanc, 
400,  in  which  Lord  Cottenham  held,  that  where  real  estate  was  de- 
vised to  trustees,  in  trust  for  A.  B.,  without  any  limitation  of  the 
estate  to  the  cestui  que  trusty  the  latter,  nevertheless,  took  the  bene- 
ficial interest  in  fee ;  still  it  was  impossible  to  read  the  judgments  in 
the  cases  of  Elton  v.  Sheppard  and  Philipps  v.  Chamberlaim  without 
seeing  that  those  cases  were  decided  on  the  ground  that  the  property 
was  given  absolutely  to  the  trustees.  This  was  proved  by  a  line  of 
prior  cases ;  the  first  of  which  was  Newland  v.  Shephard^  2  P.  Wms. 
194;  then  followed  PecU  v.  Powell^  Amb.  387;  s.  c.  1  Eden,  479; 
after  that  came  Hale  v.  Beckj  2  Eden,  229 ;  and  Atkinson  v.  Paice^ 
1  Bro.  C.  C.  91.  This  review  of  the  cases  decided  by  Lord  Mans- 
field, Lord  Keeper  Henley,  Lord  Northington,  and  Lord  Thurlow 
put  it  beyond  doubt  that  Sir  W.  Grant  was  mistaken  in  supposing 
that  Sir  T.  Sewell  ever  stated  any  proposition  in  Elton  v.  Sheppard^ 
or  that  Lord  Alvanley,  in  Philipps  v.  Chamberlaine^  ever  laid  down 
any  thing  to  the  effect  that  a  bequest  of  the  income  of  personal 
este.te  would  convey  the  principal.  And  it  also  showed  that  Sir  T. 
Plumer  was  equally  mistaken  in  supposing  that  those  two  cases 
were  authorities  that  a  gift  of  the  interest  of  stock  passed  the  prin- 
cipal. The  same  cases  must  forcibly  suggest  how  unfounded  was 
that  general  principle  on  which  Sir  J.  Leach  professed  to  decide 
Haig  V.  Sunnei/j  and  how  unfounded  was  the  dictum  of  the  same 
judge,  when  he  said  that  it  made  no  difference  whether  the  income 
were  given  to  the  legatee  directly,  or  through  the  intervention  of 
trustees. 

The  next  question  was.  What  were  the  consequences  of  the  rule? 
The  late  vice  chancellor  of  England,  assuming  the  truth  of  this  rule, 
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had  held  upon  two  occasions  that  a  bequest  of  an  annuity  amounted 
to  a  bequest  not  for  life,  but  in  perpetuity,  or  to  a  bequest  of  such  a 
sum  of  money  as  would  purchase  a  perpetual  annuity.  Tweedale  v. 
Ticeedale^  10  Sim.  453;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Chanc.  147. 
Blewitt  V.  Roberts^  10  Sim.  493 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Chanc. 
209.  These  decisions  were,  however,  reversed  by  Lord  Cottenham 
in  Blewitt  v.  Roberts^  Cr.  &  Ph.  274 ;  s.  c.  10  Law  J.  Rep.  (n.  s.) 
Chanc.  343.  Lord  Cottenham,  however,  reversed  the  decisions  with- 
out affecting  the  rule  in  question  ;  and  to  admit  the  truth  of  the  rule, 
and  yet  to  hold  that  a  general  bequest  of  an  annuity  would  pass  a 
life  interest  only,  would  lead  to  endless  difficulties.  Under  these  cir- 
cumstances, it  was  contended  that  this  rule  arose  from  mistake  and 
misapprehension  of  the  authorities ;  that  it  was  opposed  to  common 
sense  and  the  ordinary  impressions  of  mankind.  It  tended  to  dis- 
appoint the  intention  of  testators,  and  to  the  derangement  of  the 
system  of  courts  of  equity;  that  the  court  ought,  therefore,  by  its 
decision  in  this  case,  to  show  that  such  a  rule  would  not  be  any 
longer  sanctioned. 

Mr.  Stiiart  appeared  for  the  executor,  Benjamin  Humphrey. 

Mr,  Bethell  and  Mr.  Cole,  for  the  testator's  widow. 

Lord  Cranworth.  In  this  case,  which  was  argued  yesterday,  I 
am  of  opinion  that  there  is  an  absolute  interest  in  the  capital  sum 
of  lOOOZ.,  which  was  given  by  the  wUl.  In  many  of  the  cases  cited, 
one  may  suppose  that  they  went  upon  what  was  the  intention  of  the 
testator ;  but  it  has  been  decided  in  many  cases,  over  and  over  again, 
that  if  you  give  the  interest  of  a  fund  you  give  the  interest  forever, 
and  that  this  will  pass  the  capital..  Here  the  words  are,  "  I  also  give 
and  bequeath  to  my  wife  the  interest  of  the  capital  sum  of  1000/.  for 
her  sole  use  and  benefit,  and  free  from  the  debts  and  control  of  any 
husband  she  may  marry,  and  her  receipt  alone  shall  be  a  sufficient 
discharge  to  my  executors."  I  may  observe  that  the  word  "  receipt," 
being  in  the  singular  number,  rather  looks  as  if  she  might  give  one 
receipt  for  the  whole  sum.  The  only  argument  opposed  to  this  con- 
struction is,  the  use  of  the  word  "  absolutely  "  in  the  subsequent  gift 
of  china,  &c.  It  is  important  here  to  have  an  intelligent  line  drawn, 
and  it  would  be  ridiculous  to  give  the  prior  bequest  a  different  mean- 
ing, merely  because  the  word  "  absolutely  "  is  used  in  a  subsequent 
gilt  of  china. 


COURTS  OF   CHANCERY,  1851.  119 

-   —  ,  — ■ ^— ^^^^^^^^1^ 

Gardner  v.  Ferry. 
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Jane  12  and  17,  1851. 

Settlement  —  Portions  —  Interest. 

A.  by  a  deed,  dated  in  1826,  settled  property  on  himself,  for  life,  with  remainder  for  such  of 
his  children  as  he  should  by  deed  or  will  appoint,  with  remainder,  in  default  of  appoint- 
ment, to  all  of  his  children  equally.  The  deed  contained  a  power  enabling  A-  to  give  a 
jointure  to  any  wife  whom  he  might  afterwards  marry,  and  a  direction  that,  unless  the 
contrary  should  be  directed  by  any  appointment,  it  should  be  lawful  for  the  trustecH  to 
apply  the  income  of  the  share  of  any  child  for  his  maintenance.  A.  married  soon  after  the 
date'of  this  deed,  and  his  wife  died  in  1836,  and  there  were  two  children  of  this  marriage. 
In  1836,  A.  married  B.,  and,  by  a  deed  dated  in  that  year,  ho  gave  a  jointure  to  B.,  and 
directed  that,  if  there  should  be  two  children  of  the  marriage,  the  trustees  should  raise 
4000^  for  the  portions  of  such  children,  to  be  paid  to  them  at  their  ages  of  twenty-one 
years,  after  the  death  of  the  survivor  of  A.  and  B^  with  power  for  the  trustees  to  give 
interest  on  the  portions  between  the  death  of  the  survivor  of  A.  and  B.  and  the  time  of 
payment.  A.  afterwards  appointed  portions  for  the  children  of  the  first  marriage,  with  in- 
terest from  his  death.  There  were  two  children  of  the  second  marriage.  A.  died  in  1849:  — 

Held,  that  the  children  of  the  second  marriage  were  not  entitled  to  interest  on  their  portions 
between  the  death  of  A.  and  the  death  of  his  widow. 

By  indentures,  dated  the  10th  and  11th  of  July,  1826,  Thomas  Ash- 
mead  Perry  conveyed  and  assigned  certain  real  estates  and  personal 
f)roperty  therein  mentioned  to  trustees,  upon  trust  for  T.  A.  Perry  for 
ife,  and,  after  his  decease,  upon  trust "  for  the  children,  grandchildren, 
or  other  issue  of  the  said  T.  A.  Perry,  in  such  manner  and  form,  and,  if 
more  than  one,  in  such  parts,  shares,  and  proportions,  and  for  such 
estate  or  estates,  interest  or  interests,  and,  either  by  way  of  annuity, 
sum  in  gross,  or  otherwise,  and  with  such  directions  for  maintenance, 
education,  and  advancement  in  favor  of  all,  or  any  one  or  more  of  the 
others  of  the  said  children  and  issue  respectively,  and  to  vest  at  such 
age  or  ages,  day  or  days,  and  upon  such  contingencies  as  the  said  T* 
A.  Perry  at  any  time  or  times,  and  from  time  to  time,"  by  deed  or 
will  should  appoint ;  and,  in  default  of  appointment,  for  all  the  chil- 
dren of  the  said  T.  A.  Perry  to  be  equally  divided  among  them  in 
equal  shares  as  tenants  in  common,  and  his,  her,  or  their  heirs,  ex- 
ecutors, administrators,  and  assigns  forever,  to  be  vested  in  such 
of  the  same  children  respectively  as  should  be  a  son  or  sons'  at 
twenty-one  years  or  death  under  that  age  leaving  issue  living  at  his 
or  their  deaths,  and  in  such  of  the  same  children  respectively  as 
should  be  a  daughter  or  daughters  at  twenty-one  years.  The  settle- 
ment then  contained  a  power  for  T.  A.  Perry  to  give  to  any  woman 
he  might  marry  an  annuity  for  her  life  by  way  of  jointure.  The  deed 
then  contained  the  following  clause :  "  And  it  is  hereby  declared  that, 
unless  the  contrary  shall  be  directed  by  any  appointment  or  appoint- 
ments to  be  made  as  aforesaid,  it  shall  be  lawful  for  the  trustee  or 
trustees  for  the  time  being  of  these  presents,  at  any  time  after  the 
decease  of  the  said  T.  A.  Perry,  to  apply  all  or  any  part  of  the  rents 
and  profits,  dividends,  interest,  and  income  arising  from  the  share  of 
each  or  either  of  the  children  or  issue  of  the  said  T.  A.  Perry,  for  the 

^  20  Law  J.  Rep.  (n.  8.)  Chaoc.  429. 
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time  being  entitled  to  sharea  of  and  in  the  said  trust  estates,  moneys 
and  premises,  during  his  or  her  minority,  in  or  towards  his  or  her 
maintenance,  education,  schooling,  clothing,  or  advancement,  in 
such  manner  as  the  trustee  or  trustees  for  the  time  being  shall  think 
fit,  and  also  by  mortgage,  sale,  or  other  disposition  of  all  or  any 
part  of  the  share  of  each,  any,  or  either  of  the  same  children  or  issue 
of  and  in  the  said  trust  estates,  moneys,  and  premises,  or  any  of  them, 
to  raise,  advance,  and  pay  to  or  for  each,  any,  or  either  of  the  same 
children  or  issue,  and  notwithstanding  his  or  her  minority,  any  part 
not  exceeding  one  half,  or  any  sum  not  exceeding  one  half  in  value 
(of  which  value  the  trustee  or  trustees  for  the  time  being  of  these 
presents  shall  be  the  sole  judge  or  judges)  of  the  share  of  the  then 
vested  or  expectant  share  of  the  same  child  or  issue  of  and  in  the 
said  trust  estates,  moneys,  and  premises,  for  placing  out  any  such 
child  or  issue,  being  a  male,  to  any  profession,  business,  or  employ- 
ment, or  for  the  benefit,  or  advancement,  or  preferment  in  the  world 
of  any  such  child  or  children,  being  either  male  or  female."  There 
was  no  hotchpot  clause  in  the  settlement 

In  June,  1827,  T.  A.  Perry  married  Mary  Ann  Granaway. 

By  indentures  of  lease  and  release,  dated  respectively  the  19th  and 
20th  of  June,  1827,  and  made  in  contemplation  of  this  marriage,  new 
trustees  were  appointed  of  the  last-mentioned  settlement,  which  was 
at  the  same  time  ratified  and  confirmed  by  Mr.  Perry. 

Mary  Ann  Perry  died  in  1836.  There  were  two  children  of  this 
marriage  and  no  more,  namely,  M.  A.  G.  Perry  and  J.  C.  F.  A.  Perry. 

In  October,  1836,  Mr.  Perry  married  Katherine  Martha  Miles. 

By  indentures,  dated  the  11th  and  12th  of  October,  1836,  made  in 
contemplation  of  this  marriage,  Mr.  Perry  appointed  for  Katherine 
Martha,  his  wife,  an  annuity  of  200/.  by  way  of  jointure,  and  directed 
the  trustees  of  the  settlement  to  raise  portions  for  the  children  of  the 
marriage,  in  the  following  language :  — 

"  If  there  shall  be  but  one  child  of  the  said  intended  marriage,  to 
raise  and  levy,  by  sale  or  mortgage  of  the  said  trust  estates  and 
premises,  the  sum  of  2000/.,  as  and  for  the  portion  of  that  one  child, 
and  to  be  paid  to  such  child,  being  a  son  at  his  age  of  twenty-one 
years,  and  being  a  daughter  at  her  age  of  twenty-one  years,  or  day 
of  marriage  under  that  age,  (with  the  consent  of  her  guardian  or 
guardians  for  the  time  being,)  which  shall  first  happen  after  the  de- 
cease of  the  survivor  of  them,  the  said  T.  A.  Perry  and  K.  M.  Miles ; 
but,  if  the  same  shall  happen  in  the  lifetime  of  the  said  T.  A  Perry 
and  K.  M.  Miles,  or  in  the  lifetime  of  the  survivor  of  them,  then  im- 
mediately after  the  decease  of  such  survivor,  and,  if  there  shall  be 
two  such  children  only,  then  to  raise  and  levy  in  like  manner  the 
sum  of  4000/.  as  and  for  the  portions  of  such  children ;  and  if  there 
shall  be  three  or  more  such  children,  then  to  raise  and  levy  in  like 
manner  the  sum  of  6000/.  as  and  for  the  portions  of  such  children, 
such  sums  to  be  respectively  divided  amongst  them  in  equal  shares, 
with  survivorship  to  the  remaining  child  or  children ;  if  any  such 
child  or  children  shall  die  before  the  portion  or  share  of  such  child  or 
children  shall  become  payable,  the  said  shares  or  portions  to  be 
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payable  in  like  manner  as  directed  in  the  event  of  there  being  only 
one  child  of  such  then  intended  marriage." 

The  settlement  contained  a  power  for  the  trustees,  at  any  time  or 
times  after  the  decease  of  the  survivor  of  them,  the  said  T.  A.  Perry 
and  K.  M.  Miles,  or  in  the  lifetime  of  them  or  the  survivor  of  them, 
in  case  he  or  she  should  so  direct,  by  any  writing  or  writings  under 
their,  his,  or  her  hands  or  hand,  to  levy  and  raise,  and  to  pay  and  apply, 
for  the  advancement  and  preferment  in  the  world  or  otherwise  for  the 
benefit  of  any  child  or  children  of  the  said  T.  A.  Perry  by  the  said 
K.  M.  Miles,  any  sum  or  sums  of  money,  not  exceeding  in  the  whole 
one  moiety  or  equal  half  part  of  the  then  vested  or  then  presumptive 
•  portion  or  portions  of  such  child  or  children,  and  the  same  should  be 
considered  and  taken  in  part  of  the  said  portion  or  respective  portions 
intended  to  be  provided  for  such  child  or  children  as  aforesaid ;  and 
that,  after  the  decease  of  the  survivor  of  them,  the  said  T.  A.  Perry 
and  K.  M.  Miles,  in  the  mean  time  and  until  the  portion  or  respective 
portions  intended  to  be  provided  for  the  child  or  children  for  the  time 
being  of  the  said  intended  marriage  or  any  part  thereof  respectively 
should  be  payable,  the  trustees  should  pay  and  apply  the  whole  or 
such  part  as  they  or  he  might  think  fit,  of  the  interest  and  annual 
produce  of  the  portion  or  respective  portions  to  which  such  child  or 
children  might  for  the  time  being  be  entitled  in  expectancy,  for  his, 
her,  or  their  maintenance  and  education. 

By  a  deed  poll,  dated  the  29th  of  December,  1836,  Mr.  Perry,  in 
pursuance  of  the  power  contained  in  the  settlement  of  1826,  directed 
that  the  trust  premises  should,  subject  to  his  life  estate,  be  charged 
and  chargeable  with  the  payment  of  2000/.  for  each  of  the  two  chil- 
dren of  the  first  marriage,  with  interest  for  the  same  from  his  death 
until  payment,  after  the  rate  of  5L  per  cent. 

In  September,  1849,  Mr.  Perry  died. 

There  were  two  children  only  of  the  second  marriage,  namely,  W. 
H.  Perry  and  K.  M.  Perry. 

The  bill  in  this  case  was  filed  by  the  trustees  of  the  first  settlement 
against  the  widow  and  the  four  children  of  the  testator.  The  only 
question  in  the  cause  was,  whether  the  children  of  the  second  mar- 
riage were  entitled  to  interest  on  their  portions  between  the  death  of. 
Mr.  Perry  and  that  of  his  widow. 

The  income  of  the  trust  property  was  about  500Z.  a  year.  Of  this 
the  testator  had  appointed  200/.  a  year  for  the  widow,  and  200/.  a  year, 
in  respect  of  interest  on  the  portions  of  the  children  of  the  first  mar- 
riage. If  it  were  held  that  the  children  of  the  second  marriage  were 
entitled  to  interest,  there  would  be  300/.  a  year  to  be  divided  between, 
all  the  children.  If  it  should  be  held  that  they  were  not  so  entitled, 
there  would  be  100/.  a  year  unappointed ;  which  would,  therefore, 
belong  to  all  the  children  under  the  trust  in  default  of  appointment. 

Mr.  C*  C.  Barber^  for  the  plaintiffs. 

Mp.  EoU  and  Mr.  B.  L.  Ckapmany  for  the  children  of  the  first  mar* 
riage.    The  testator  has,  by  the  second  settlement,  appointed  portions 
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for  the  children  of  the  second  marriage,  with  an  express  direction  that 
the  sums  appointed  were  not  to  be  paid  until  after  the  death  of  the 
widow.  He  has  also  given  an  express  direction  that  interest  was  to 
be  given  to  these  children  on  their  portions  after  the  death  of  the 
widow.  These  express  directions  exclude  any  implication  that  in- 
terest is  to  be  allowed  before  the  death  of  the  widow.  It  will  be 
argued  that  they  are  entitled  to  interest  under  the  maintenance  clause 
in  the  first  settlement  But,  in  the  first  place,  that  clause  does  not 
apply  to  sums  to  be  appointed,  but  merely  to  the  unappointed  shares ; 
and,  secondly,  there  is  this  express  qualification  there  introduced, 
"  unless  the  contrary  shall  be  directed  by  any  appointment,"  and  it 
must  be  taken  that  the  contrary  has  been  directed  by  the  clauses  in 
the  second  settlement  The  case,  however,  does  not  rest  there,  as,  in 
fact,  it  is  covered  by  authority.  Butler  v.  Duncomb^  1  P.  Wms.  453. 
Churchman  v.  Harvey^  1  Amb.  335.  Vemey  v.  Ea/rl  Vemey,  2  Eden, 
26.  Hume  v.  Rundell,  2  Sim.  &  S.  174.  Clayton  v.  TTie  Earl  of 
Glengallj  1  D.  &  War.  11.  In  all  these  cases  portions  had  been  ap- 
pointed by  a  father,  payable  at  a  future  period,  and  the  court  refused 
to  give  interest 

Mr,  Bethell  and  Mr.  Osborne^  for  the  children  of  the  second  mar- 
riage, contended  that  they  were  entitled  to  interest  This  must  be 
taken  to  be  the  intention  of  the  testator,  as  appearing  from  all  the  in- 
struments, especially  by  the  maintenance  clause  in  the  first  settle- 
ment.    They  cited  Lyddon  v.  Lyddon,  14  Ves.  658. 

Lord  Cranworth,  V.  C,  said  the  question  in  this  case  was, 
whether  the  children  of  the  second  marriage  were  entitled  to  interest 
on  their  portions  between  the  death  of  the  father  and  the  death  of 
the  mother.  He  regretted  that  he  could  not  arrive  at  the  conclusion 
that  they  were  entitled.  His  •  lordship  then  stated  the  facts  of  the 
case,  and  said  that  there  was  an  express  provision  that  interest  was 
to  be  paid  on  the  portions  from  the  death  of  the  survivor ;  therefore, 
be  thought,  by  necessary  implication,  that  interest  was  not  payable 
before  that  event 


ZULUETA   V,    ViNENT.* 
Jnne  24  and  26,  1851. 

Injunction  —  Revival '- —  Common  Order  —  Amended  Bill  —  Affidavit. 

The  common  injunction  having  been  dissolved  on  the  merits  shown  by  the  answer,  the  plain- 
tiffs amended  their  bill,  and  upon  an  affidavit  verifying  in  general  terms  the  truth  of  the 
amendments,  again  obtained  an  order  for  the  common  order :  — 

Bdd,  that  the  defendant  conld  not  contradict  that  affidavit,  but  that  it  was  open  to  the  de- 
fendant to  show  that  the  answer  would  not  afford  the  plaintifi^  a  defence  at  law,  and 
that  the  amendments  did  not  materially  vary  the  original  case. 

^    -  -t 

I  5M)  Law  J.  Rep.  (n.  s.)  Chanc.  431. 
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The  plaintiffs,  upon  filing  their  bill,  obtained  the  coromon  injunc- 
tion to  stay  proceedings  at  law,  but  upon  the  coming  in  oi  the 
answer  it  was  dissolved  on  the  merits. 

The  plaintiffs  then  amended  their  bill,  and  the  defendant,  who  re- 
sided in  Cuba,  having  made  default  in  answering  the  amended  bill, 
the  plaintiffs,  on  the  20th  of  June,  1851,  obtained  the  common  order 
for  an  injunction  to  stay  the  defendant  from  proceeding  at  law  until 
answer  or  further  order,  upon  an  affidavit  stating  "  that  to  the  best  of 
our  knowledge,  remembrance,  information,  and  belief,  the  facts  stated 
and  charged,  by  way  of  amendment  in  our  bill  in  this  suit,  are  each 
and  every  of  them  respectively  true."  The  defendant  now  moved  to 
discharge  this  order,  with  costs. 

Mr,  Lloyd  and  Mr.  WiUcock^  for  the  defendant,  in  support  of  the 
motion,  referred  to  Eyton  v.  Mosiyn^  13  Jurist,  975, 16th  oraer  of  May, 
1845,  arts.  14,  36,  37,  Ord.  Can.  201,  288 ;  14  Law  J.  Rep.  (n.  s.) 
Chanc.  283,  286 ;  3d  order  of  9th  of  Mav,  1839,  Ord.  Can.  136 ;  8 
Law  J.  Rep.  (n.  s.)  Chanc.  273;  10th  order  of  21st  of  December, 
1833,  Ord.  Can.  46;  3  Law  J.  Rep.  (n.  s.)  Chanc.  2;  James  v. 
Downesj  18  Ves.  522 ;  TTiorpe  v.  Hughes,  3  Myl.  &  Cr.  742 ;  s.  c.  7 
Law  J.  Rep.  (n.  s.)  Chanc.  145;  and  Oregory  v.  Wilson,  11  Jurist, 
1095,  and  contended  that  the  plaintiffs,  after  amending  their  bill, 
could  not  apply,  as  of  course,  for  a  new  injunction  to  stay  proceed- 
ings, until  answer  or  further  order.  The  merits  ought  to  be  stated  in 
the  first  instance.  The  court  would  not  allow  a  plaintiff  to  bring 
forward  his  case  upon  new  grounds,  and  obtain  another  injunction, 
after  a  former  one  had  been  dissolved,  upon  a  variation  of  the  case, 
supported  by  an  affidavit  that  the  amendments  were  true.  If  the 
plaintifis  were  entitled  to  an  injunction,  they  ought  to  have  applied  to 
the  court  specially ;  instead  of  that,  they  had  obtained  an  order  of 
course,  which  did  not  even  refer  tothe  affidavit  on  which  it  was  ob- 
tained, and  which  the  defendant  ought  to  have  had  an  opportunity 
of  answering. 

Mr.  Rovpell  and  Mr.  Shadwell,  for  the  plaintiffs.  The  defendant 
has  made  default  in  not  answering  the  amended  bill ;  the  plaintiffs 
have,  therefore,  verified  the  truth  of  the  amendment  by  affidavit,  and 
were  entitled  to  the  injunction,  as  the  court  always  gives  credit  tothe 
bill  in  the  first  instance  when  the  defendants  have  made  default  Lee 
V.  Ravenscrofty  6  Sim.  474 ;  s.  c.  5  Law  J.  Rep.  (n.  s.)  Chanc.  132. 
But  this  practice  had  not  been  followed  in  Brown  v.  Netoall,  2  MyL 
&  Cr.  558 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Chanc.  348 ;  and  Brooks  v.  Pur- 
ton,  Cr.  &  Ph.  233. 

Mr.  Lloyd,  in  reply. 

June  26.  The  Master  of  the  Rolls.  I  am  satisfied  that.,  in  the 
present  case,  this  affidavit  cannot  be  contradicted.  Lord  Eldon,  in 
James  v.  Downes,  observed  that  the  court  gives  credit  to  the  bill  in 
the  first  instance  if  there  is  a  default  by  the  defendant ;  but,  when 
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the  common  injunction  has  been  dissolved  on  the  merits,  the  court 
will  not  give  credit  to  the  amendments,  and  upon  granting  a  second 
injunction  it  will  require  two  conditions  to  be  complied  with,  namely, 
default  on  the  part  of  the  defendants,  and  an  affidavit  of  the  truth  of 
the  amendments ;  but  he  says  nothing  which  would  imply  that  the 
court  on  that  occasion  will  try  the  truth  of  the  amendments.  A  more 
inconvenient  course  can  scarce  be  conceived  than  to  have  the  merits 
of  the  case  tried  on  affidavits  in  the  first  instance,  and  then  repeated 
a  second  time  upon  the  answer  coming  in.  The  reason  for  requiring 
an  affidavit  of  the  truth  of  the  amendments,  is  to  guard  against 
plaintiffs  putting  upon  the  record  a  mere  fictitious  case  by  amend- 
ment The  court  requires  notice  to  be  given  to  the  defendant  to 
enable  him  to  show  that  the  amendments,  if  true,  do  not  materially 
vary  the  case  on  which  the  court  has  already  dissolved  the  injunction. 
I  believe  that  there  is  not  any  case  in  which  either  this  affidavit  or 
the  affidavit  to  extend  the  common  injunction  has  been  allowed  to  be 
contradicted ;  but  it  is  open  to  the  defendant  to  show,  in  the  first  in- 
stance, that  it  is  impossible,  on  the  plaintifPs  statement,  that  the 
answer  can  afford  a  defence  at  law ;  and,  in  the  second,  to  show  that 
the  case  is  not  materially  varied  by  the  amendments. 

I  conceive  that  the  injun.ction  to  be  granted  will  not  stay  trial,  but 
that  a  motion  must  be  made  to  extend  it  on  the  next  seal. 


Rowley  v.  Adams.' 

May  28,  29,  and  June  9,  1851. 

Trustee  — 13  4-  14  Vict.  c.  60  —  Copyholds  —  Decree  for  Sale  — 
Legal  Estate  —  Refusal  to  surrender  —  Vesting  Order  —  Feme 
Covert 

Copyhold  estates  were  sold  for  payment  of  le^cieS)  under  an  order  of  conrt,  which  dU 
reeled  all  proper  parties  to  join  in  surrendering  the  property.  The  purchasers  of  three 
lots  paid  their  purchase  money  into  court,  and  required  a  surrender  to  he  made  to  them. 
The  legal  estate  was  vested  in  a  married  woman,  who  wrote  to  the  purchasers  of  two  of 
the  lots,  disputing  the  legality  of  the  sale  and  refusing  to  convey,  but  she  gave  no  refusal 
as  to  the  other  lot.  Her  husband,  who  was  interested  in  the  estate  through  her,  gave  no 
refusal  as  to  any  of  the  lots.  Upon  a  petition  by  the  plaintiffs,  under  the  13  &  14  Vict. 
c60:-— 

i7e&f,  that  the  refusal  enabled  the  court  to  make  an  order  that  the  married  woman,  or  some 
person  in  her  place,  should  surrender ;  but  that,  where  there  had  been  no  refusal,  the  court 
would  not  make  any  order  either  on  the  husband  or  the  wife  :-r- 

Held,  also,  that  if  the  husband  and  wife  had  refused  to  execute  a  proper  deed,  this  conrt 
would  have  made  an  order  vesting  the  estate  in  the  purchasers,  but  that  the  notice  served 
did  not  enable  the  court  to  make  the  order :  — 

Siddf  also,  that  the  husband  and  wife  could  not  raise  any  objection  to  the  petition  for  multi- 
fariousness, though  it  Was  presented  by  several  parties  having  several  interests. 


1  20  Law  J.  Rep.  (n.  s.)  Chanc.  436. 
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By  a  decree  made  in  1843,  it  was  declared  that  the  plaintiflfs  were 
entitled  to  have  certain  estates  of  the  testator  in  the  cause  sold  for  the 
payment  of  their  two  legacies  of  12,000/.  each,  and  it  was  ordered 
that  the  estates,  a  portion  of  which  was  copyhold,  should  be  sold  with 
the  approbation  of  the  master,  and  that  a  conveyance  thereof  to  the 
purchasers  should  be  made,  wherein  all  proper  parties  were  to  join, 
as  the  master  should  direct.  The  legal  estate  in  the  copyholds  was 
vested  in  Emily,  the  wife  of  the  defendant,  George  Wyatt,  both  of 
whom  were  parses  to  the  cause.  The  copyholds  were  accordingly 
sold  in  lots ;  and  the  lots  numbered  1,  4,  and  13,  formed  the  subject 
of  the  present  petition.  As  to  these,  the  sales  had  been  confirmed, 
and  the  purchasers  had  paid  their  purchase  money  into  court.  On 
the  12th  of  April,  1850,  George  Wyatt  and  Emily  his  wife  were 
served  with  a  written  notice  requiring  them  to  convey  and  surrender 
the  three  lots  to  the  use  of  the  several  purchasers,  and  to  execute  all 
deeds  and  documents,  and  to  do  all  such  acts,  as  might  be  necessary. 
The  notice  stated  that  the  steward  of  the  manor  would  attend  at  any 
reasonable  time  or  place  for  the  purpose  of  taking  the  surrenders,  &c., 
and  that,  in  default  of  their  complying  within  twenty-eight  days,  appli* 
cation  would  be  made  to  the  court  for  an  order  to  vest  the  same  in  the 
purchasers,  under  the  13  &  14  Vict.  c.  60.  On  the  14th  of  April, 
1850,  Emily  Wyatt  wrote  to  the  purchasers  of  lots  4  and  13,  express- 
ing her  determination  never  to  surrender  the  copyholds ;  and  no  sur* 
render  having  been  made  within  the  time  specified,  the  plaintiffs  in 
the  cause  presented  this  petition,  alleging  that  Emily  Wyatt  and  her 
husband  were  trustees  of  the  copyholds  lor  the  petitioners,  or  for  the 
respective  purchasers  within  the  meaning  of  the  13  &  14  Vict.  c.  60, 
8. 17,  30,  and  praying  for  an  order  to  vest  the  legal  estate  in  the  lands 
in  the  respective  purchasers. 

By  sect  17,  it  was  enacted,  "  That  where  any  person  jointly  or 
solely  seized  or  possessed  of  any  lands  upon  any  trust  shall,  after  a 
demand  by  a  person  entitled  to  require  a  conveyance  or  assignment 
of  such  lands,  or  a  duly  authorized  agent  of  such  last-mentioned 
person,  have  stated  in  writing  that  he  will  not  convey  or  assign  the 
same,  or  shall  neglect  or  refuse  to  convey  or  assign  such  lands  lor  the 
space  of  twenty-eight  days  next  after  a  proper  deed  for  conveying 
or  assigning  the  same  shall  have  been  tendered  to  him  by  any  person 
entitled  to  require  the  same,  or  by  a  duly  authorized  agent  of  such 
last-mentioned  p^ou,  it  shall  be  lawful  for  the  Court  of  Chancery  to  ^ 
make  an  order  vesting  such  lands  in  such  person  or  persons  in  such 
manner  and  for  such  estate  as  the  said  court  shall  direct ;  and  the 
order  shall  have  the  same  effect  as  if  the  trustee  had  duly  executed 
a  conveyance  or  assignment  of  the  lands  in  the  sanie  manner  for  the 
same  estate."  This  application  was  made  against  Mrs.  Wyatt  as  to 
the  two  lots  on  the  ground  of  her  expressly  refusing  to  surrender,  and 
against  Mr.  Wyatt  on  the  ground  that  his  wife  must  be  considered 
as  acting  under  his  authority,  and  agaiqst  them  both  on  the  ground 
that  service  of  the  written  notice  was  the  same  in  effect  as  if  a  deed 
had  been  tendered  to  them,  and  that  it  brought  the  case  within  the 
13.&  14  Vict.  c.  60,  s.  17,  28,  30. 

11  • 
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Mr,  Roundell  Palmer  and  Mr.  Erskine  appeared  for  the  plaintiflFs, 
in  support  of  the  petition ;  and  upon  its  being  objected  that  the  pur- 
chasers ought  to  have  been  the  petitioners,  consented  to  their  being 
joined  with  the  plaintiffs  as  co-petitioners. 

Mr.  Prendergast,  for  Mr.  and  Mrs.  Wyatt  The  13  &  14  Vict.  c. 
60,  relates  to  trusts  and  mortgages  created  bv  the  parties  themselves, 
and  not  to  constructive  trusts  made  on  declarations  of  the  court 
The  words,  "  or  otherwise,"  in  sect.  30,  cannot  be  considered  as  giving 
indefinite  power  to  the  court ;  they  are  limited  to  the  cases  enume- 
rated in  the  preceding  part  of  the  section.  A  married  woman's  inter- 
est is  not  lightly  to  be  dealt  with ;  she  is  not  to  be  deprived  of  her 
estate  in  the  absence  of  express  enactment;  neither  can  the  court 
execute  forms  of  conveyance  contrived  for  her  protection,  simply 
upon  its  own  declaration.  It  is  necessary  that  Mrs.  Wyatt  herself 
should  be  examined ;  she  was  the  legal  owner  subject  to  these  legacies, 
and  is  not  a  trustee.  The  sale,  also,  was  not  made  for  payment  of  the 
testator's  debts.  Where  real  estates  were  sold  under  a  decree  for 
administration,  a  feme  covert,  who  was  heir  at  law  of  the  deceasedi 
was  considered  to  be  a  trustee  within  the  1  WiU.  4,  c.  60,  but  no 
final  decision  was  come  to.  Billing  v.  Webb^  1  De  Gex  &  Sm.  716, 
Mrs.  Wyatt  could  not  be  convicted  for  contempt  in  disobeying  this 
order ;  the  forms  of  the  act  had  not  been  complied  with ;  a  surrender 
could  not  be  termed  a  deed,  neither  could  a  notice.  The  power  given 
to  the  court  of  making  vesting  orders  was  a  dangerous  innovation 
upon  the  transfer  of  real  estate.  The  interests  of  married  women  and 
remainder-men  might  be  made  responsible  for  the  ^nala  fidet  of  trus- 
tees, and  their  interests  swept  away  under  the  double  operation  of 
trusts  by  construction,  and  by  the  costs  of  resisting  a  wrong.  The 
law  repudiated  the  idea  of  making  a  will  for  a  testator ;  but  if  this 
petition  prevailed,  the  same  effect  could  be  obtained  through  the 
.medium  of  trusts  created  by  a  court  of  equity.  The  petition  is  also 
multifarious,  inasmuch  as  it  asks  for  an  order  upon  a  matter  relating 
to  three  purchases,  all  differing  in  the  circumstances  under  which 
they  were  made. 

Mr.  Charhdless  appeared  for  Mr.  Woods,  one  of  the  purchasers. 
The  petition  is  presented'  by  the  plaintiffs.  Mr.  and  Mrs.  Wyatt 
could  not  be  trustees  for  them ;  if  they  were  trustees  at  all,  it  was  for 
the  purchasers,  and  they  were  the  parties  to  present  the  petition.  In  a 
suit  by  an  equitable  mortgagee  of  leaseholds,  a  decree  was  made  for 
sale;  the  mortgagor,  who  was  out  of  the  jurisdiction,  was,  under 
1  Will.  4,  c.  60,  held  not  to  be  a  trustee  for  the  purchaser,  but  for  the 
plaintiff,  and  a  person  was  appointed  to  execute  the  assignment  in 
his  place.  King  v.  Leach^  2  Hare,  57 ;  and  Hood  v.  Hall,  19  Law  J. 
Rep.  (n.  8.)  Chanc.  312.  And  where  a  decree  was  made  for  the  sale 
of  lands  to  satisfy  charges  created  prior  to  the  estate  of  a  lunatic 
defendant  who  had  not  been  found  so  by  inquisition,  a  similar  order 
was  made  to  appoint  a  person  to  convey  the  lands  to  the  purchaser. 
&  re  Blake^  3  Jones  &  Lat  265,  and  Barfield  v.  Sogers^  13  Law  J. 
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Rep.  (n.  s.)  Chanc.  262.  Infants  and  married  women  were  not 
amenable  to  the  process  of  contempt  for  disobeying  the  orders.  An 
infant  devisee  was  ordered  to  convey  real  estates  sold  for  payment  of 
debts  ;  he  did  not  comply  with  the  order,  and  was  held  not  amenable 
to  process.  Thonias  v.  uvrynne^  9  Beav.  276.  A  married  woman  also 
had  been  treated  as  a  feme  sole  throughout  the  whole  proceedings  in 
the  suit,  and  with  her  husband  had  executed  a  conveyance  in  obedi- 
ence to  a  decree  of  the  court;  but  though  her  husband  covenanted 
that  she  should  levy  a  fine,  none  was  levied.  Upon  an  objection  to 
the  title,  on  a  subsequent  sale,  it  was  held  to  be  not  one  of  title, 
but  of  conveyance,  as  the  order  in  chancery,  notwithstanding  its 
informality,  was  binding  on  a  married  woman,  and  rendered  her  a 
trustee  for  the  purchaser,  and  that  she  was  compellable  to  complete 
the  legal  title.  Jumpson  v.  Pitchers,  1  Coll.  13 ;  s,  c.  13  Law  J.  Rep. 
(n.  8.)  Chanc.  166.  The  whole  of  this  proceeding  was  novel.  The 
court  first  ordered  a  sale ;  until  then  no  person  dreamed  of  Mr.  and 
Mrs.  Wyatt  being  trustees ;  a  sale  takes  place,  and  they  refuse  to 
obey  the  order,  upon  which  the  court  declares  them  trustees,  and 
directs  a  conveyance.  But  the  court  must  know  the  property  in 
respect  of  which  it  is  called  upon  to  make  the  order,  and  it  could  do 
nothing  until  the  master  had  directed  the  parties  to  convey.  Mrs. 
Wyatt  might  not  have  refused  to  obey  the  direction  of  the  master. 
In  the  absence  of  these  forms  no  atta9hment  could  be  issued,  and  no 
default  was  committed  within  the  meaning  of  the  act.  The  purcha- 
sers desired  to  have  the  legal  title,  and  not  to  be  liable  to  any  subse- 
quent question.  The  act,  as  framed,  had  reference  to  mortgagees  and 
trustees ;  and  if  it  did  apply  to  this  case,  the  interpretation  clause 
must  be  considered  as  forming  a  part  of  the  act,  and  read  as  if  it 
formed  a  part  of  the  several  clauses.  In  this  case,  it  might  be  con- 
sidered whether  the  court  would  direct  all  those  necessary  forms  to  be 
gone  through,  for  the  purpose  of  passing  the  various  interests  to 
which  married  women  and  other  parties  might  become  entitled  in  real 
estates. 

Mr.  Roundell  Palmer,  in  reply.  A  surrender  by  the  wife  alone 
could  not  be  accepted.  The  interest  of  the  husband  and  wife  is 
inseparable ;  and  where  the  property  is  not  settled  to  the  separate  use 
of  the  wife,  she  must  defend  by  her  husband,  and  be  bound  by  his  acts. 

The  Master  of  the  Rolls.  The  court  must  be  satisfied  that 
Mr.  and  Mrs.  Wyatt  are  trustees  within  the  meaning  of  the  act,  pre- 
vious to  considering  whether  it  can  make  the  order  asked  by  this 
petition. 

From  the  facts  stated,  it  appears  that  the  plaintifis  are  entitled  to  a 
charge  upon  the  copyholds  in  question,  and  subject  to  that  Mrs.  Wyatt 
is  entitled  to  the  estates,  and  Mr.  Wyatt,  in  right  of  his  wife,  is  en- 
titled to  an  interest  in  them,  and  a  surrender  is  required  from  them 
both  in  order  to  vest  the  legal  estate  in  the  purchasers.  The  court 
has  ordered  those  copyholds  to  be  sold,  and  has  ordered  all  proper 
persons  to  join  in  the  surrenders.    The  property  has  accordingly  been 
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sold,  and  the  first  lot  has  been  purchased  by  Henry  Woods,  and  the 
fourth  lot  by  Hannah  Maria  Ware,  and  the  thirteenth  lot  by  the  Rev. 
G.  Lindsay.  An  application  has  been  duly  made  to  Mr.  and  Mrs. 
Wyatt  to  surrender  the  copyholds  to  those  purchasers.  Mrs.  Wyatt 
has  refused  in  writing  to  convey  or  surrender,  or  to  do  any  thing 
relating  to  lots  4  and  13,  to  vest  the  same  in  the  purchasers. 

In  this  state  of  circumstances,  this  petition  is  presented  by  the 
plaintiffs ;  and  the  first  objection  is,  that  the  petition  is  presented  by 
the  plaintiffs,  and  that  Mr.  and  Mrs.  Wyatt  cannot  be  trustees  for  the 
plaintiffs,  if  they  are  trustees  at  all,  but  that  they  must  be  trustees  for 
the  purchasers ;  and,  therefore,  that  the  application  must  be  made  by 
the  purchasers. 

In  answer  to  this  objection,  the  case  of  JTing*  v.  Leach  has  been 
referred  to ;  and  there,  though  not  expressly  argued,  the  point  is  ex- 
pressly decided.  I  do  not  think  it  necessary  to  make  any  express 
decision  upon  the  argument  raised  on  the  authority  of  that  case,  as 
the  plaintifis  are  willing  to  allow  the  purchasers  to  be  made  co- 
petitioners.  I  should  be  sorry  to  differ  in  opinion  with  Sir  James 
Wigram ;  but  should  the  point  arise  before  me,  I  will  consider  the 
whole  of  the  facts ;  but  at  present,  the  objection  is  removed. 

Mr.  Wyatt  has  not  refused  to  surrender  any  portion  of  those  lots; 
I  think,  therefore,  that  I  cannot,  on  the  ground  of  refusal,  order  any 
person  to  surrender  the  copyholds  in  his  place.  As  to  lots  4  and 
13,  Mrs.  Wyatt  has  given  an  express  refusal  to  two  of  the  purchasers. 
As  to  these,  I  think  the  court  can  clearly  make  the  order  upon  Mrs. 
Wyatt,  or  some  person  in  her  place,  to  surrender  to  the  purchasers 
the  legal  estate  in  the  copyholds  comprised  in  those  lots  ;  and  I  shall 
accordingly  direct  such  surrender  to  be  made.  Mrs.  Wyatt  has  not 
refused  to  surrender  the  remaining  lot ;  I  am  not,  therefore,  at  liberty 
to  make  the  order  on  the  ground  of  refusal. 

The  next  question  arises  under  the  13  and  14  Vict.  c.  60,  s.  17,  and 
it  is  necessary  to  consider  whether  the  words  have  been  satisfied.  He 
has  undoubtedly  neglected  or  refused  to  convey  or  assign  such  lands 
for  the  space  of  twenty-eight  days  next  after  a  proper  deed  for  con- 
veying or  assigning  the  same  has  been  tendered  to  him,  provided  the 
facts  I  am  about  to  mention  can  be  treated  as  a  sufficient  tender  un- 
der the  construction  of  the  act.  What  took  place  was  this :  A  notice 
was  duly  served  upon  Mr.  and  Mrs.  Wyatt,  in  which  they  were  re- 
quired, in  the  most  formal  and  distinct  manner,  to  do  all  those  things 
which  were  necessary  for  the  purpose  of  vesting  the  copyholds  in  the. 
purchasers.  It  does  not  in  express  words  call  upon  them  to  take 
all  those  steps  which  are  necessary  for  the  purpose  of  vesting  the 
copyholds  in  these  purchasers.  Upon  the  mere  words  of  the  clause 
it  is  evident  that  it  does  not  satisfy  them,  because  this  cannot  be 
called  a  proper  deed  for  conveying  or  assigning  the  copyholds ;  it  is 
merely  a  notice  requiring  them  to  take  those  steps  which  shall  be 
necessary  for  the  purpose  of  vesting  the  legal  estate  of  the  copyholds 
in  the  purchasers ;  but  then  it  is  said,  and  with  a  very  considerable 
appearance  of  justice  and  reason,  that  the  words  of  the  interpretation 
clause,  which  relate  to  a  conveyance,  mean  'Hhe  execution  by  such 
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person  of  every  necessary  or  suitable  assurance  for  conveying  or  dis- 
posing to  another  lands  whereof  such  person  is  seized  or  entitled  to 
a  contingent  right,  either  for  the  whole  estate  of  the  person  conveying 
or  disposing,  or  for  any  less  estate,  together  with  the  performance  oi 
all  formalities  required  by  law  to  the  validity  of  such  conveyance, 
including  the  acts  to  be  performed  by  married  women  and  tenants  in 
tail,"  and  so  forth,  "  and  including  also  surrenders  and  other  acts 
which  a  tenant  of  customary  or  copyhold  lands  can  himself  perform 
preparatory  to,  or  in  aid  of,  a  complete  assurance  of  such  customary 
or  copyhold  lands." 

It  was  admitted,  that  the  17th  section,  where  the  word  "  convey  " 
is  used,  must  be  read  in  the  same  manner  as  if  so  much  of  the  inter- 
pretation clause  as  relates  to  this  particular  subject  were  introduced 
into,  and  formed  a  portion  of,  the  17th  section  ;  and  that,  therefore,  it 
must  be  read,  "  shall  refuse  to  convey  or  assign ; "  that  is,  shall  refuse 
not  merely  to  convey  or  assign,  but  to  do  all  other  acts  necessary  for 
surrendering  and  the  like,  twenty-eight  days  after  a  proper  deed  for 
conveying  or  assigning  the  same  shall  ha,ve  been  tendered  to  him. 
Now,  the  deed  for  conveying  or  assigning  means  here  a  deed 
w^hich  shall  enable  him  to  make  such  surrenders,  provided  there  is 
any  deed  capable  of  effecting  that  object.  If  these  be  not  the  words, 
it  appears  to  me  to  be  inaccurate ;  that  is  to  say,  to  have  no  distinct 
meaning  attached  to  them  ;  and,  by  the  17th  section,  it  proposes  that 
something  shall  be  tendered  to  the  person  to  execute,  which  is  in  its 
nature  capable  of  being  tendered ;  and  that,  consequently,  you  must 
iread  the  word  "  deed  "  there,  if  it  be  possible,  as  a  deed  for  conveying 
or  assigning  the  same,  and  as  a  deed  for  doing  all  those  other  acts, 
such  as  surrenders  and  the  like,  which  are  necessary  for  the  purpose 
of  giving  full  and  complete  effect  to  a  conveyance  or  surrender ;  and 
if  any  such  deed  had  been  tendered,  I  should  have  been  prepared  to 
make  the  declaration  under  the  30th  section,  and  to  have  ordered  the 
vesting  of  the  property  accordingly.  But  what  was  tendered  to  them 
was  merely  a  notice  requiring  them  to  do  certain  acts.  I  cannot  by 
any  mode  of  reading  this  clause  construe  it  to  extend  to  their  neglect 
to  do  certain  acts  required  of  them  by  notice,  because  the  clause  is 
expressed  in  the  one  alternative  a  refusal,  or  in  the  other  a  neglect  to 
execute  a  deed  that  may  be  necessary,  not  merely  for  a  conveyance 
or  assignment,  but  also  for  all  those  acts  which  may  be  necessary  for 
the  purpose  of  giving  validity  to  a  conveyance,  assignment,  or  sur- 
render, or  any  other  formality,  which,  by  law,  is  required  for  the  pur- 
pose of  vesting  the  legal  estate  in  the  purchasers.  All,  therefore,  I 
can  do,  is  to  make  an  order  with  respect  to  the  two  copyhold  lots 
against  Mrs.  Wyatt ;  and  after  what  I  have  stated  I  apprehend  it 
will  not  be  difficult  to  place  the  parties  in  a  position  to  get  the  court 
to  make  a  proper  declaration  with  respect  to  the  remaining  lot, 
and  I  shall  then  be  prepared  to  act  upon  the  opinion  which  I  have 
expressed. 

The  case  is  of  importance,  because  the  validity  of  titles  may  de- 
pend upon  it,  and  I  shall  be  very  glad  if  my  opinion  can  be  corrected 
by  the  opinion  of  a  higher  tribunal.     It  is  of  great  importance  that  a 
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question  of  this  description  should  be  set  right,  as  it  may  affect  here- 
after suits  for  specific  performance,  and  the  court  may  be  compelling 
purchasers  to  take  titles  that  they  may  think  bad.  I  have  given  this 
case  the  most  careful  attention,  and  I  believe  the  conclusion  I  have 
come  to  is  the  right  one,  and  I  am  prepared  to  act  upon  it  ac- 
cordingly; at  the  same  time,  if  wrong,  I  shall  be  glad  to  have  it 
corrected. 

Mr.  Ware,  for  one  of  the  successful  purchasers.  I  apprehend  that 
two  separate  petitions  will  not  be  necessary. 

The  Master  of  the  Bolls.  No  ;  they  may  all  join  in  one  peti- 
tion. Mr.  and  Mrs.  Wyatt  cannot  take  any  objection  that  the  peti- 
tion is  multifarious.  I  have  not  jurisdiction,  or  I  would  make  them 
pay  the  costs  of  the  whole  petition. 


Morgan  t;.  Morgan.^ 

February  28|  1851. 

Accumulation —  T^elltisson  Act —  Tenant  for  Life, 

A  testator  gave  a  legacy  of  5000/.  to  A.  on  her  marriage,  and  gave  the  residue  of  his  personal 
estate  to  B.  for  life,  with  remainder  to  C,  and  died  in  1825.  Upwards  of  twenty-one  years 
elapsed  from  the  death  of  the  testator,  and  A.  was  not  married.  B.  died  in  1838,  and  the 
twenty-one  years  from  the  death  of  the  testator  expired  in  1846.  At  this  time  the  legacy 
fund  consisted,  first,  of  the  original  legacy ;  and,  secondly,  of  the  interest  on  the  legacy  ac- 
cumulated for  the  twenty-one  years,  called  ''  the  accumulation  fund : "  — 

Edd,  that  the  interest  of  the  5000/.  accrued,  and  to  accrue,  between  1846  and  the  death  or 
marriiige  of  A.,  belonged  to  C. ;  that  the  interest  on  such  part  of  "  the  accumulation  fund '' 
as  was  produced  between  1825  and  1838,  accrued,  and  to  accrue,  between  1846  and  the 
death  or  marriage  of  A.,  belonged  to  the  personal  representatives  of  B. ;  and  that  the 
interest  on  the  remaining  part  of  "  the  accumulation  fund  "  accrued,  and  to  accrue  in  like 
manner,  belonged  to  C. 

This  case  is  reported,  20  Law  J.  Rep.  (n.  s.)  Chanc.  109;  s.  c.  2 
Eng.  Rep.  35. 

According  to  the  decision  on  the  third  question  submitted  to  the 
court,  it  was  ordered  that  the  income  of  the  legacy  of  5000/.,  given  to 
Miss  Frances  Sarah  Gyles,  on  her  marriage,  accrued,  and  to  accrue, 
between  the  expiration  of  twenty-one  years  after  the  death  of  the  tes- 
tatrix and  the  death  or  marriage  of  Miss  Frances  Sarah  Gyles, 
should  be  paid  to  the  residuary  legatees  of  the  testatrix  in  remainder 
after  the  life  estate  of  Mrs.  Hanham,  the  tenant  for  life. 

The  cause  came  on  again  this  day  for  the  purpose  of^obtaining  the 
directions  of  the  court  as  to  the  disposition  of  the  income  of  the  fund 
arising  from  the  income  of  this  legacy  of  5000t,  accrued  between  the 

1  20  Law  J.  Rep.  (n.  b.)  Chanc.  441. 
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death  of  the  testatrix  and  the  expiration  of  twenty-one  years  from  her 
death. 

Mr.  Russellj  Mr.  Goldsmid,  Mr.  Wigram^  Mr.  Cotton^  Mr.  R.  Palmer^ 
Mr.  FerrerSj  Mr.  Wickens^  Mr.  RoUy  and  Mr.  Metcalfe^  for  the  different 
parties. 

Knight  Bruce,  V.  C,  directed  that  the  income  accrued,  and  to 
accrue,  between  the  expiration  of  twenty-one  years  from  the  death  of 
the  testatrix  and  the  death  or  marriage  of  Miss  F.  S.  Gyles,  on  such 
part  of  this  fund  as  arose  from  the  income  of  the  5000/.  accrued  be- 
tween the  death  of  the  testatrix  and  the  death  of  Mrs.  Hanham,  the 
tenant  for  life,  should  be  paid  to  the  personal  representatives  of  Mrs. 
Hanham,  and  that  the  income  accrued,  and  to  accrue,  between  the 
expiration  of  the  twenty-one  years  from  the  death  of  the  testatrix  and 
the  death  or  marriage  of  Miss  F.  S.  Gyles,  on  the  remainder  of  the 
fund,  should  be  paid  to  the  residuary  legatees  in  remainder  after  the 
death  of  Mrs.  Hanham. 


Houghton  v.  Barnett." 

May  1,  1851. 

Answer  —  Insufficient* 

A  defendant,  in  his  answer  to  the  usual  interrogatoiy  as  to  deeds,  &c.,  stated  that  he  had,  in 
the  schedule  thereto,  set  forth  a  list  of  all  the  deeds,  &c.,  relating  to  the  matters  in  ques- 
tion in  the  suit,  and  traversed  the  interrogatory.  One  of  the  items  In  the  schedule  was 
"  Banker's  Pass  Book : "  — 

Edd^  that  this  description  was  sufficient 

The  defendant  in  this  suit,  in  his  answer  to  the  common  inter- 
rogatory as  to  deeds,  stated  that  he  had  set  forth  in  the  schedule  to 
bis  answer  a  list  of  all  the  deeds,  &c.,  relating  to  the  matters  in  ques- 
tion, and,  save  as  aforesaid,  he  denied  that  he  had  any  deeds,  &c., 
(following  the  terms  of  the  interrogatory.) 

One  of  the  items  in  the  schedule  was  merely  "Banker's  Pass 
Book." 

Mr.  Malins  and  Mr.  Souihgate^  for  the  exception,  contended,  that 
there  had  not  been  a  proper  description  of  the  banker's  book.  The 
plaintiff  ought  to  know  whose  book  the  pass  book  was,  and  what  the 
bank  was.  One  inconvenience  in  the  imperfect  description  would  be, 
that  the  production  of  the  book  might  be  resisted,  on  motion,  on  the 
ground  of  an  inaccurate  description,  and  then  the  plaintiff  might  be 
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told  that  he  ought  to  have  excepted  for  insufficiency,  as  in  the  case 
of  Inman  v.  Whitley^  7  Beav.  337. 

Mr,  Baggallay^  for  the  defendant. 

Knight  Bruce,  V.  C,  said  he  thought  that  the  answer  was  suf- 
ficient 


Graham  t?.  The  Birkenhead,  Lancashire,  and  Cheshire  Junction 

Railway  Company.^ 

May  30,  1850. 

Railway  Company  —  MisappHcaiion  of  Capital  —  Injunction  — 

Acquiescence, 

Though  a  shareholder  in  a  railway  company  has  an  equity  to  hare  an  injunction  to  restrain 
the  directors  from  applying  the  funds  of  the  company  in  the  completion  of  a  part  only  of 
the  line  with  a  view  to  the  abandonment  of  the  remainder,  yet  where  the  shareholder,  with 
the  knowledge  of  the  intention  to  abandon  the  greater  part  of  the  line,  remained  passire 
for  eighteen  months,  while  the  directors  were  expending  large  sums  in  the  completion  of 
the  remainder,  the  court  refused  to  interfere  by  injunction. 

This  application  was  heard  by  Lord  Cottenhara,  at  his  private 
residence.  The  motion  was  made,  on  behalf  of  the  defendants,  to 
dissolve  an  injunction  granted  by  the  master  of  the  rolls,  by  which 
the  defendants  were  restrained  from  making  the  proposed  railway 
from  Chester  to  Lower  Walton  only,  or  from  applying  the  funds  of 
the  company  otherwise  than  for  the  purpose  of  completing  the  en- 
tirety of  the  line,  and  from  borrowing  a  sum  of  200,000/.,  and  from 
making  any  further  call,  or  enforcing  certain  calls  already  made,  and 
from  taking  proceedings  to  forfeit  shares  for  non-payrnent  of  such 
calls. 

The  bill  was  filed  by  J,  Graham  on  behalf  of  himself  and  all  other 
the  shareholders  of  the  company,  except  the  defendants,  against  the 
company  and  the  directors. 

The  bill  set  forth  various  acts  of  Parliament,  by  the  first  of  which 
(7  Will.  4,  &  1  Vict  c.  107)  a  company  was  formed  for  making  a 
railway  from  Chester  to  Birkenhead ;  which  railway  had  since  been 
completed.  By  another  act,  (the  9  &  10  Vict.  c.  91,)  a  company  was 
formed  for  the  purpose  of  making  a  railway  from  the  Chester  and 
Birkenhead  Railway  to  the  Manchester  and  Birmingham  Railway,  with 
certain  branches;  and  these  two  companies  were  consolidated  by 
the  10  &  11  Vict  c  222.  The  railway  authorized  by  the  secondly- 
mentioned  act  was  in  extent  about  forty-six  miles,  and  had  not  been 
completed.  In  1847,  in  consequence  of  the  great  depression  of  rail- 
way property,  and  the  diffioully  of  rabing  funds,  the  directors  sus- 
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pended  their  works,  and  they  continued  suspended  till  1849.  During 
that  period  a  plan  was  formed  for  abandoning  the  line,  except  that 
part  of  it,  about  seventeen  miles  in  length,  which  lay  between  Chester 
and  Lower  Walton ;  and  at  a  special  meeting  of  the  shareholders, 
held  on  the  25th  of  November,  1848,  this  plan  was  sanctioned ;  and 
in  the  following  session  the  directors  introduced  a  bill  into  Parliament 
for  carrying  it  into  effect ;  but  this  bill  was  subsequently  abandoned. 

The  capital  of  the  amalgamated  company  was  divided  into  three 
classes  of  shares,  viz.,  shares  of  27/.  10^.,  22/.,  and  31/.  each. 

In  February,  1849,  the  directors  made  a  call  of  10/.  a  share  on  each 
of  the  31/.  shares,  and  in  December  following  declared  some  of  the 
shares  forfeited,  on  account  of  non*payment  of  the  calls ;  and  by 
this  means  got  rid  of  a  suit  instituted  by  one  of  the  shareholders  in 
1849,  for  the  same  purpose  as  the  present  suit  In  January,  1850,  a 
resolution  was  carried  at  a  meeting  of  the  shareholders,  that  200,000/. 
should  be  borrowed  by  the  company,  notwithstanding  their  powers  of 
borrowing  under  the  act  bad  not  arisen,  as  one  half  of  the  capital  had 
not  been  paid  up.  The  directors  then  made  two  further  calls  of  2/. 
and  3/.  on  each  of  the  22L  and  31/1  shares  respectively,  having  pre* 
viously  resumed  the  construction  of  that  part  of  the  line  which  lay 
between  Chester  and  Lower  Walton. 

In  February,  1850,  Dumvile,  a  dissentient  shareholder  of  the  com- 
pany, filed  a  bill  for  objects  similar  to  those  of  the  present  suit ;  but 
that  bill  was  afterwards  dismissed  by  consent 

The  present  bill  was  filed  on  the  4th  of  May,  1850,  and  it  charged 
that  the  calls  of  10/.,  3/.,  and  2/.  were  made  for  the  purpose  of  com- 
pleting that  part  of  the  line  between  Chester  and  Lower  Walton 
only,  and  that  such  an  application  of  the  funds  of  the  company  was 
illegal ;  emd  it  prayed  a  declaration  that  it  was  not  within  the  powers 
of  the  company  to  make  that  portion  of  the  line  only,  or  to  apply  the 
funds  of  the  company  for  that  purpose ;  or  to  enforce  the  calls  or  to 
raise  money  by  loans  for  that  purpose,  and  for  an  injunction. 

The  principal  point  relied  on  by  the  defendants  against  the  injunc- 
tion was,  the  acquiescence  of  the  plaintiff  and  those  whom  he  repre- 
sented in  the  proceedings  of  the  directors,  since  the  resolutions  carried 
at  the  meeting  of  the  25th  of  November,  1848,  and  that  the  directors 
*since  that  time  had  expended  large  sums,  and  come  under  heavy 
liabilities,  in  completing  the  portion  of  the  line  between  Chester  and 
Lower  Walton ;  all  which  money  would  be  utterly  lost  to  the  com- 
pany if  the  present  injunction  was  sustained. 

Mr.  BetheUj  Mr.  Roupell^  and  Mr.  Olasse  appeared  in  support  of 
the  motion. 

Mr.  K  Palmer  and  Mr.  Cole^  in  support  of  the  order  below. 

The  Lord  Changelloil  "^I  feel  great  difficulty  and  anxiety  on  this 

matter,  because,  undoubtedly,  the  principle  laid  down  in  the  cases 

referred  to  is  one  to  which  I  must  adhere,  and  firom  which  I  see  no 

ground  for  departing.    Parties  who  have  subscribed  their  money  for 
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one  purpose  are  not  to  be  told  that  the  directors  or  a  majority  of  the 
company  are  of  opinion  that  it  would  be  very  advantageous  to  em- 
ploy it  for  another.  But  the  difficulty  I  have  here  is  whether,  in  this 
case,  the  interference  by  way  of  injunction,  which  is  the  mode  in 
which  the  court  exercises  its  jurisdiction  to  enforce  an  equity,  is  not 
counteracted  by  a  counter  equity  on  the  other  side;  because,  in  many 
of  these  cases,  the  interposition  of  the  court  may  produce  the  greatest 
possible  injustice  if  the  parties  have  not  applied  in  time,  but  have 
permitted  things  to  get  into  that  state  which  makes  the  injunction  a 
proceeding  not  only  not  enforcing  an  equity,  but  calculated  to  inflict 
great  hardship  and  injustice. 

Now,  what  are  the  facts  of  this  case  ?  I  do  not  mean  to  go  into 
a  detail  of  dates ;  but  the  fact  is,  that  long  ago  every  shareholder,  who 
took  the  trouble  to  inform  himself  of  the  state  of  the  property  in 
which  be  had  embarked,  must  have  been  aware  that  the  whole  scheme 
could  not  be  carried  out  This  was  distinctly  known  in  November, 
1848.  The  moment  it  was  known  that  the  whole  scheme  could  not 
be  carried  out,  the  question  arose  whether  the  party  who  subscribed 
his  money  did,  or  did  not,  acquiesce  in  its  being  applied  to  carry  out 
the  works  so  far  as  the  money  would  go.  A  considerable  period 
of  time  has  elapsed  since  that  knowledge  came  to  every  one  of  the 
parties  who  are  represented  by  the  plaintiff  in  this  suit ;  and  for  this 
purpose  it  is  immaterial  whether  they  have  paid  their  calls  or  not  I 
am  speaking  of  those  parties  represented  by  the  plaintiff,  and  he 
seems  to  have  had  that  knowledge.  Well,  then,  from  November, 
1848,  down  to  the  time  when  the  bill  was  filed,  the  company,  knowing 
they  could  not  complete  the  whole  work,  proceed  to  carry  it  on 
to  a  certain  extent^  continue  a  contract  which  is  of  an  earlier  date 
than  that,  with  the  party  who  contracted  to  do  the  work,  lay  out 
large  sums  of  money  for  keeping  the  contractor  at  work,  and,  of 
course,  come  under  liabilities  to  him.  Was  it  not  the  duty  of  those 
who  meant  to  dispute  that,  to  make  an  application  at  once  to  a  court 
of  equity  to  prevent  it  ?  It  seems  to  me  that  the  moment  that  fact 
came  to  the  knowledge  of  any  individual  member  of  the  company, 
he  (knowing  that  the  company,  in  the  existing  state  of  their  finances, 
intended  to  go  on  with  the  work  as  far  only  as  they  could)  ought  to 
have  made  an  application  to  stop  them ;  and  the  question  is,  whethef 
by  not  doing  so  he  has  not  given  rise  to  a  new  equity  against  him- 
self, which  deprives  him  of  the  right  to  prevent  the  company  from 
doing  that  which  was  contrary  to  the  right  which  the  shareholders 
had.  I  have  not  been  able  to  discover  any  answer  to  that.  It  is  said 
there  was  the  filing  of  the  bill  by  Dumvile,  but  that  led  to  a 
compromise,  and  turned  out  to  be  nothing ;  and  is  that  any  answer 
at  all  to  the  right  of  these  parties  ?  It  seems  to  me  that  this  is  quite 
beside  any  case  that  I  have  hitherto  heard ;  because  in  the  case  of 
Cohen  v.  Wilkinson,  1  Hall  &  Twells,  554 ;  s.  c.  1  Mac.  &  Gor.  481 ; 
18  Law  J.  Rep.  (n.  s.)  Chanc.  411,  there  was  no  case  made  of  that 
8ort  of  acquiescence  which  we  have  here.  This  is  the  equity  between 
the  parties:  if  those  who  have  the  management  of  the  affairs  of 
others  depart  from  the  regular  course,  and  there  is  an  acquiesceni?e, 
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tbe  parties  interested  who  have  so  acquiesced  cannot  complain  of 
their  conduct  in  that  mode  of  dealing  with  their  affairs.  That  creates 
the  difficulty  on  the  part  of  the  plaintiff  in  associating  himself  with 
the  whole  body  of  shareholders ;  because,  if  that  was  so  with  regard 
to  one,  probably  it  was  so  with  regard  to  others  :  at  all  events,  it  is 
an  answer  to  those  on  whose  behalf  the  plaintifi'sues.  It  appears  to 
me  that  the  plaintiff  has  not  removed  the  bar  to  the  interference  of 
the  court,  which  arises  from  his  own  acquiescence.  He  knew  the  in- 
tention of  the  directors  in  November,  1848;  he  knew  it,  certainly, 
when  the  company  endeavored  to  get  the  authority  of  Parliament  to 
carry  out  part  of  their  plan.  It  was  their  wish  and  intention  to  get 
the  authority  of  Parliament,  but  having  failed  to  obtain  it,  thev  go  on 
with  the  works,  thereby  announcing  to  all  concerned  that,  although 
Parliament  had  not  sanctioned  it,  they  shall  proceed  with  their  plan, 
trusting  to  the  acquiescence  or  the  approbation  of  those  who  were  in- 
terested in  making  the  most  of  the  property  which  they  had  acquired. 
Now,  of  course,  a  great  deal  of  care  and  discretion  is  required  in 
administering  that  sort  of  jurisdiction  which  arises  with  reference  to 
these  injunctions.  The  object  is  to  protect  the  interests  of  the  parties, 
whatever  the  situation  of  the  parties  may  be.  If  the  court  saw  clearly 
that,  instead  of  protecting  their  interests,  it  would  tend  to  the  ruin  of 
the  great  body  of  those  concerned,  the  court  would  be  very  cautious 
in  exercising  its  authority.  Seeing  that  these  works  have  proceeded 
as  they  have  for  some  time,  —  seeing  the  large  expenditure  which 
has  been  made,  —  considering  the  nearness  of  the  completion,  and 
the  comparatively  small  sum  which  will  be  required  to  complete 
them, —  how  can  it  be  supposed  that  any  body,  having  a  legitimate 
interest  in  the  ultimate  realization  of  profit  from  the  works  to  be 
carried  on,  could  derive  any  benefit  from  the  injunction  ?  What  can 
be  the  result,  if  the  injunction  be  continued  ?  The  result  must  be 
not  only  the  loss  of  all  the  money  which  has  been  expended,  but  the 
property  will  go  away  altogether.  There  will  be  an  end  of  the  whole 
concern,  and  every  shareholder  will  lose  the  whole  of  his  money. 
That  is  a  result  that  would  be  most  lamentable,  and  one  which  the 
court  would  be  sorry  should  result  from  any  order  it  might  make.  I 
do  not  feel  bold  enough  to  administer  an  equity,  from  the  administra- 
*tion  of  which  such  frightful  consequences  are  almost  sure  to  arise. 
But  what  is  there  on  the  other  side  ?  There  is  the  danger  of  permit- 
ting money  to  be  laid  out  in  a  mode  which,  I  may  say,  was  not  a 
mode  of  expenditure  which  the  acts  of  Parliament  contemplated. 
The  question  is,  whether  those  who  are  now  complaining  and  suing 
in  respect  of  their  interest  in  the  money  which  they  have  paid  have, 
by  the  course  of  conduct  which  they  have  pursued,  precluded  them- 
selves from  coming  to  a  court  of  equity  to  keep  the  parties  strictly  to 
that  which  was  originally  their  right  under  the  act  Such  matters 
must  be  in  the  discretion  of  the  court;  and  in  the  exercise  of  that 
discretion,  I  cannot  say  that  I  think  it  is  at  all  doubtful  which  way 
the  interest  of  the  parties  would  be  best  consulted.  As  the  matter 
stands,  my  opinion  certainly  is,  that  the  interests  of  the  parties  would 
be  best  consulted  if  I  were  not  to  interfere  by  way  of  injunction. 
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But  assuming  that  the  parties  knew,  as  they  must  have  known, 
what  the  course  of  proceeding  was,  I  consider  that  they  have  pre- 
cluded themselves  from  coming  to  a  court  of  equity  to  ask  for  the 
exercise  of  its  extraordinary  jurisdiction,  by  the  course  which  they 
have  pursued  in  npt  coming  earlier.  On  that  ground,  therefore, 
although  it  becomes  a  matter  of  extreme  delicacy  with  regard  to  cases 
which  have  been  decided,  and  which  may  hereafter  arise,  to  say  what 
acquiescence  is,  I  shall  refuse  to  interfere  by  injunction  in  this  case ; 
and  I  must  say,  with  a  view  to  the  decision  of  the  present  case,  when 
I  find  knowledge  accessible  at  all  events,  and  probably  possessed,  on 
the  part  of  the  plaintiff,  as  to  what  must  be  the  result,  —  for  the  matter 
was  not  curable,  because  it  was  a  failure  not  from  accident  or  any 
other  cause  which  could  be  remedied,  but  it  was  an  actual  failure 
from  the  state  of  the  money  market,  placing  the  finances  of  the  com- 
pany in  a  state  which  rendered  it  hopeless  that  the  whole  scheme 
would  be  carried  out,  —  I  must  say  it  was  the  duty  of  the  plaintiff,  as 
soon  as  there  was  this  manifestation  of  intention  on  the  part  of  the 
company  to  carry  out  a  work  which  must  of  necessity  be  of  less 
extent  than  they  bad  originally  anticipated,  to  have  inquired  how  the 
matter  stood ;  and  if  they  wanted  the  interposition  of  a  court  of 
equity,  to  have  applied  at  once,  and  to  have  seen  what  a  court  of 
equity  would  say  in  that  state  of  things.  It  has  not  been  suggested 
what  possible  remedy  there  could  be  for  the  expenditure  that  has  been 
made,  if  the  whole  work  is  now  stopped.  It  is  a  fiightful  sum  to 
expend  under  any  circumstances ;  but  if  the  expenditulFe  of  that  sum 
is  to  end  in  nothing  being  done,  —  in  the  works  never  being  com- 
pleted, —  it  may  entail  ruin  upon  a  great  many  people  without  there 
being  the  least  possibility  of  good  to  any  body.  It  is  also,  no  doubt, 
matter  of  consideration  that  the  plaintiff,  and  those  on  whose  behalf 
he  files  this  bill,  or  some  of  them  at  least,  ^although  it  may  not  be 
owing  to  their  failure  in  particular,  in  paying  calls,  that  the  works 
cannot  be  carried  on  to  the  full  extent,)  are  defaulters,  and  that  as  a 
body  a  large  sum  is  due  from  them,  which  creates,  or  tends  to  create, 
the  difficulty  which  is  apposed  to  give  rise  to  the  jurisdiction  of  the 
court.  ,  Therefore,  without  feeling  at  all  confident  that  the  master  of 
the  rolls  is  not  right  in  the  conclusion  to  which  he  has  come,  I  am 
bound  to  exercise  the  best  discretion  I  can  in  reviewing  his  opinion  ; 
and  upon  the  ground  of  acquiescence  it  is  that  I  consider  the  grant- 
ing of  the  injunction  as  acting  too  stringently  on  an  admitted  rule. 
No  doubt  that  rule  should  be  acted  upon  in  cases  to  which  it  is  prop- 
erly applicable,  but  it  must  be  mitigated  and  confined  within  those 
limits  which  the  rights  of  the  parties  require.  I  decide  nothing ;  but 
I  think  the  circumstances  of  this  case  are  such  as  to  preclude  the 
plaintiff  from  calling  for  the  interposition  of  the  court;  and  that, 
therefore,  the  injunction  must  be  dissolved. 

His  lordship  continued  the  injunction  to  restrain  the  borrowing  of 
200,000/.  until  one  half  of  the  capital  should  have  been  paid  up. 
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Russell  v.  The  East  Anglian  Railway  Company;  ex  parte 

Bowes.* 

December  16,  17,  18,  19,  and  20,  1850. 

Companies   Clauses   Consolidation  Act,  1845  —  Bond  Creditors  — 

Equitable  Lien  —  Receiver  —  Practice. 

"By  the  d6th  section  of  the  Companies  Clauses  Consolidation  Act,  1845,  all  creditors  of  A 
company  have  a  right  of  levying  execation  against  the  property  or  effects  of  the  company. 

The  44th  section  of  the  same  act  declares  that  the  obligees  of  railway  bonds  shall  be  entitled 
to  be  paid  oat  of  the  tolls  or  other  property  or  effects  of  the  company,  without  preference 
on  account  of  the  date  of  the  bond :  — 

Edd,  upon  the  constrnction  of  the  36th  and  44th  sections,  that  the  44th  section  did  not  create 
a  specific  lien  in  favor  of  bond  creditors  upon  the  tolls  or  other  property  or  effects  of  the 
company,  and  that  this  construction  is  not  altered  by  the  32d  aecUon  of  the  special  act, 
{ut  tfi/ra.) 

By  the  sad  and  54th  sections  of  the  Companies  danses  Consolidation  Act,  mortgagees,  who 
should  by  the  special  act  be  empowered  to  en£>rce  their  claims  by  the  appointment  of  « 
receiver,  were  authorized  to  apply  to  two  justices  for  the  appointment  of  a  receiver  of  the 
whole  or  a  competent  part  of  tne  tolls  or  sums  liable  to  the  payment  of  such  interest,  or 
Buch  principal  and  interest,  &c 

By  the  32d  section  of  the  special  act,  mortgagees  and  bond  creditors  were  declared  to  be 
entitled  to  be  paid  pari  passu,  and  without  preference  one  above  the  other,  out  of  the  tolls 
and  other  estate  and  effects  of  the  company.  And  by  the  33d  section  of  the  special  act,  it 
was  declared  that  it  should  be  lawful  for  the  mortgagees  or  bond  creditors  of  the  company 
to  enforce  the  payment  of  the  arrears  of  prindpal  and  interest  by  the  appointment  of  a 
receiver :  — 

HeU,  that  the  receiver  spoken  of  in  the  33d  section  is  the  receiyer  to  be  appointed  by  two 
justices  under  the  53d  and  54th  sections  of  the  Companies  Clauses  Consolidation  Act, 
and  that  the  33d  section  did  not  extend  the  rights  of  the  bond  creditors  as  regarded  an 
equitable  lien. 

Bond  creditors  of  the  company  having  obtained  an  order  of  the  conrt  below  appointing  a 
receiver,  which  this  court  was  of  opmion  they  ought  not  to  have  obtained,  an  execution 
creditor  was  allowed  to  levy,  notwithstanding  the  goods  and  effects  were  in  the  possession 
of  the  receiver ;  and  the  conrt  declined  to  order  that  the  execution  creditor  should  bo 
examined  pro  inUreae  sao,  all  the  facts  necessary  for  the  decision  being  before  the  court 
upon  petition. 

When  this  case  (which  is  twice  reported  in  14  Jur.)  wets  last  be- 
fore the  court,  (14  Jur.  1033 ;  1  Eng.  Rep.  101,)  the  question  which  was 
then  much  discussed  —  namely,  the  effect  of  the  special  act  of  Par- 
liament by  which  the  company  was  incorporated,  and  the  Companies 
Clauses  Consolidation  Act,  8  Vict.  c.  16,  upon  the  respective  rights  of 
bond  creditors,  execution  creditors,  and  mortgage  creditors — was  not 
decided  by  the  lord  chancellor.  That  question  now  came  on  to  be 
discussed,  upon  the  petition  of  the  execution  creditors,  Messrs.  Bowes 
&  Co.  The  petition  prayed,  in  the  alternative,  that  the  receiver  might 
be  ordered  to  pay  to  them  the  amount  of  their  debt,  interest,  and  costs, 
out  of  the  moneys  of  the  company  in  his  hands,  or  that  they  might 
be  at  liberty  to  enforce  their  judgment  against  the  company;  and 
that  the  sheriff  might  be  at  liberty  to  execute  the  writ  oijLfa,  against 
the  company  in  due  course  of  law.  The  petition  referred  to  the  act 
of  Parliament,  10  &  11  Vict.  c.  275,  whereby  the  above  railway  com- 
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pany  was  incorporated,  and  stated  that  the  Ck>mpanies  Qaaaes  Con- 
solidation Act,  0  Vict.  c.  16,  was  incorporated  into  that  act,  and  that 
the  entire  capital  of  the  company  had  been  paid  up.  The  petition 
stated  that  the  company  became  indebted  to  the  petitioners,  upon 
simple  contract,  in  the  sum  of  1147/.  13s.  Id.  for  coke  supplied  to  the 
company  ;  and  that  they  had  brought  their  action,  and  issued  execu- 
tion therein,  on  the  3d  of  July,  1860.  The  petition  contained  various 
statements,  to  the  effect  that  the  suit  of  Russell  v.  T7te  East  Anglian 
Railway  Company  was  instituted  by  Russell,  who  was  a  bond  creditor 
of  the  company,  in  collusion  with  and  against  the  company  and  the 
other  bond  creditors  and  mortgagees  of  the  company,  for  the  purpose 
of  delaying  the  petitioners,  and  of  preventing  them  from  obtaining  the 
benefit  of  their  execution  ;  that,  previous  to  the  filing  of  that  bill,  it 
had  been  agreed  between  the  plaintiff  and  the  defendants  thereto,  that 
the  defendants  would  appear  by  counsel,  and  consent  to  the  appoint- 
ment of  a  receiver  of  the  estate  and  effects  of  the  company,  upon  the 
motion  of  the  plaintiff;  and  that  it  was  under  these  circumstances 
that  on  the  25th  of  June,  1850,  Knight  Bruce,  V.  C,  made  an  order, 
upon  the  consent  of  all  parties  to  the  suit,  appointing  William  Sep- 
pings  to  take  and  have  the  management  of  the  estate  and  effects  of 
the  company,  and  to  have  the  direction  and  superintendence  of  the 
working  of  the  several  railways  belonging  to,  or  under  the  control  of, 
the  company,  and  of  all  other  business  of  the  company,  and  to  col- 
lect and  receive  the  tolls  and  other  assets  and  effects  belonging  to  the 
(jompany ;  and  it  was  ordered  that  the  company  should  deliver  up  to 
William  Seppings,  as  such  manager  and  receiver,  all  the  plant,  stock, 
;  goods,  books,  accounts,  and  other  estate  and  effects  belonging  to  the 
company ;  and  that  William  Seppings  should  pass  his  accounts  be- 
fore the  master,  and  from  time  to  time  pay  the  balances  which 
should  b^  reported  due  from  him  into  the  bank,  with  the  privity  of  the 
accountant  general  of  the  court,  to  be  there  placed  to  the  credit  of 
the  cause,  subject  to  the  further  order  of  the  court  The  petition 
stated  that  Seppings  took  possession  accordingly  on  the  29th  of  June, 
1850,  and  had  received  sums  of  money  more  than  sufilicient  for  pay- 
ment of  the  petitioners'  debt  and  costs;  that  by  reason  of  the 
possession  by  Seppings  of  the  goods  and  effects  of  the  company,  the 
petitioners  were  prevented  from  enforcing  their  legal  rights  against 
the  company ;  and  it  submitted  that  such  possession  was  not  consist- 
ent with  the  provisions  of  the  acts  of  Parliament  referred  to  in  the 
petition,  and  to  the  policy  of  the  law ;  and  that  the  plaintiff  Russell 
had  not  such  an  interest  in  the  estate  and  effects  of  the  company,  and 
especially  in  their  movable  godds  and  chattels,  as  entitled  him  to  a 
receiver  appointed  by  the  Court  of  Chancery;  and  that,  in  any  case, 
the  plaintiff  was  not  entitled  to  the  benefit  of  the  order,  it  having  been 
obtained  by  collusion,  in  the  manner  and  for  the  purpose  above  stated. 
The  sections  of  the  Companies  Clauses  Consolidation  Act  chiefly 
referred  to  in  the  argument  were  the  36th,  41st,  42d,  44th,  45th,  53d, 
and  54th.  By  the  36th  section,  which  has  the  following  preamble, 
"  And  with  respect  to  the  remedies  of  creditors  of  the  company 
against  the  shareholders,"  it  is  enacted,  that  "  if  any  execution,  either 
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at  law  or  in  equity,  shall  have  been  isBlied  against  the  property  or 
effects  of  the  company,  and  if  there  cannot  be  lound  sufficient  where- 
on  to  levy  such  execution,  then  such  execution  may  be  issued  against 
any  of  the  shareholders  to  the  extent  of  their  shares  respectively  in 
the  capital  of  the  company  not  then  paid  up."  The  41st  section  re- 
fers to  the  schedules  to  the  act  in  which  the  forms  of  the  mortgage 
deed  and  bond  are  given*  (Schedules  C.  and  D.)  By  the  42d  sec- 
tion it  is  enacted,  that  '<  the  respective  mortgagees  shall  be  entitled^ 
one  with  another,  to  their  respective  proportions  of  the  tolls,  sums, 
and  premises  comprised  in  such  mortgages,  and  of  the  future  calls 
payable  by  the  shareholders,  if  comprised  therein,  according  to  the 
respective  Sums  in  such  mortgages  respectively,  and  to  be  repaid  the 
sums  so  advanced,  with  interest,  without  any  preference  one  above 
another  by  reason  of  priority  of  the  date  of  any  such  mortgage,  or 
of  the  meeting  at  which  the  same  was  authorized."  Bv  the  44th 
section  it  is  enacted,  that  ^  the  respective  obligees  in  such  bond  shall 
proportionally,  according  to  the  amount  of  the  moneys  secured  there- 
by, be  entitled  to  be  paid,  out  of  the  tolls  or  other  property  or  effects 
of  the  company,  the  respective  sums  in  such  bonds  mentioned,  and 
thereby  intended  to  be  secured,  without  any  preference  one  above 
another  by  reason  of  priority  of  date  of  any  such  bond,  or  of  the 
meeting  at  which  the  same  was  authorized,  or  otherwise  howsoever." 
By  the  4Sth  section,  a  register  of  mortgages  and  bonds  is  directed  to 
be  kept.  By  the  53d  section  it  is  provided,  that  <^  where  by  the  special 
act  the  mortgagees  of  the  company  shall  be  empowered  to  enforce 
the  payment  of  the  arrears  of  interest,  or  the  arrears  of  principal  and 
interest,  due  on  such  mortgages,  by  the  appointment  of  a  receiver, 
then  if  within  thirty  days  after  the  interest  accruing  upon  any  such 
mortgage  has  become  payable,  and  after  demand  thereof  in  writing, 
the  same  be  not  paid,  the  mortgagee  may,  without  prejudice  to  his  right 
to  sue  for  the  interest  so  in  arrear  in  any  of  the  superior  courts  of  law 
or  equity,  require  the  appointment  of  a  receiver,  by  an  application  to  be 
made  as  hereinafter  provided;  and  if  within  six  months  after  the  prin- 
cipal money  owing  upon  any  such  mortgage  has  become  payable,  and 
after  demand  thereof  in  writing,  the  same  be  not  paid,  the  mortgagee, 
without  prejudice  to  his  right  to  sue  for  such  principal  money,  together 
with  all  arrears  of  interest,  in  any  of  the  superior  courts  of  law  or 
equity,  may,  if  his  debt  amount  to  the  prescribed  sum,  alone,  or  if 
his  debt  does  not  amount  to  the  prescribed  sum,  he  may,  in  con* 
junction  with  other  mortgagees,  whose  debts,  being  so  in  arrear 
after  demand  as  aforesaid,  shall,  together  with  his,  amount  to  the  pre- 
scribed sum,  require  the  appointment  of  a  receiver,  by  an  application 
to  be  made  as  hereinafter  provided."  By  the  54th  section  it  is 
enacted,  that  '<  every  application  for  a  receiver  in  the  cases  aforesaid 
shall  be  made  to  two  justices ;  and  on  any  such  application  it  shall 
be  lawful  for  such  justices,  by  order  in  writing,  after  heeuring  the  par- 
ties, to  appoint  some  person  to  receive  the  whole  or  a  competent  part 
of  the  tolls  or  sums  liable  to  the  payment  of  such  interest,  or  such 
principal  and  interest,  as  the  case  may  be,  until  such  interest,  or  until 
such  principal  and  interest,  as  the  case  may  be,  together  with  all 
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costs,  including  the  charge  of  receiving  the  tolls  or  sums  aforesaid, 
be  fully  paid ;  and  upon  such  appointment  being  made,  all  such  tolls 
and  sums  of  money  as  aforesaid  shall  be  paid  to,  and  received  by,  the 
person  so  to  be  appointed ;  and  the  money  so  to  be  received  shall  be 
so  much  money  received  by  or  to  the  use  of  the  party  to  whom  such 
interest,  or  such  principal  and  interest,  as  the  case  may  be,  shall  be 
then  due,  and  on  whose  behalf  such  receiver  shall  have  been  ap- 
pointed ;  and  after  such  interest  and  costs,  or  such  principal,  interest, 
and  costs,  have  been  so  received,  the  power  of  such  receiver  shall 
cease."  By  the  32d  section  of  the  special  act  it  was  provided,  '^  that 
the  respective  mortgages  and  bond  creditors  shall  be  entitled  to  be 
paid,  out  of  the  tolls  and  other  estate  and  effects  of  the  company 
hereby  incorporated,  the  several  and  respective  sums  advanced  by 
them,  with  the  interest  thereon,  ratably,  and  in  proportion  one  with  the 
other,  arid  without  preference  the  one  above  the  other  of  them,  and  in 
all  other  respects  the  provisions  of  the  said  Companies  Clauses  Con- 
solidation Act,  1845,  relative  to  mortgages  and  bonds,  shall  be  appli- 
cable and  extend  to  the  mortgages  and  bonds  hereby  authorized  to 
be  granted."  By  the  33d  section  it  was  enacted,  '<  that  it  shall  be 
lawful  for  the  mortgagees  or  bond  creditors  of  the  company  hereby 
incorporated  to  enforce  the  payment  of  the  arrears  of  principal  and 
interest  due  on  any  such  mor%ages  or  bonds,  by  the  appointment  of 
a  receiver ;  and  in  order  to  authorize  the  appointment  of  such  re- 
ceiver, in  the  event  of  the  principal  money  due  on  such  mortgages 
or  bonds  not  being  duly  paid,  the  amount  owing  to  the  mortgagees 
or  bond  creditors  by  whom  application  shall  be  made  shall  not  be 
less  than  25,000/.  in  the  whole. 

RoU  and  Toller ,  for  the  petitioners.  The  execution  creditors  con- 
tended that  the  effect  of  the  acts  of  Parliament  was  not  such  as  to 
give  a  lien  to  the  bond  creditors  upon  the  goods  and  effects  of  the 
railway  company ;  and  that,  if  they  were  entitled  to  a  receiver  at  all, 
it  was  only  of  the  tolls  and  other  sums  to  be  received ;  that  a  con- 
trary construction  would  be  monstrous  as  to  its  effect  upon  the  rights 
of  simple  contract  creditors,  for  it  would  be  tantamount  to  saying 
that  they  should  have  no  remedy  whatever  against  the  company's 
property  until  the  bond  and  mortgage  creditors  are  satisfied,  and  that 
not  by  sale  of  the  efiects,  but  by  the  receipts  of  the  receiver ;  that  this 
was  not  a  case,  as  was  argued  on  the  former  occasion,  for  the  execu- 
tion creditor  to  go  into  the  master's  office,  and  be  examined  pro 
interesse  sua  ;  for  here  all  the  facts  were  ascertained,  and  it  was  a 
mere  question  of  law ;  citing  Dixon  v.  Smithy  1  Swanst  457 ;  and 
Empringham  v.  Shorty  3  Hare,  461 ;  8  Jur.  856. 

Bet/iellj  LeCy  Bacon,  and  Miller,  for  the  plaintiff  in  the  suit,  con- 
tended that  the  proper  course  to  be  pursued  was  to  allow  the  petition- 
ers to  be  examined  pro  interesse  suo;  that  the  advantage  of  that 
course  would  be,  that  all  the  execution  creditors  might  go* in  and 
tender  their  claims,  and  then  one  uniform  decision  could  be  had  on 
their  rights ;  whereas,  by  a  contrary  course,  a  decision  one  way  might 
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be  come  to  to-day,  and  an  opposite  one  to*morrow.  Upon  the 
construction  of  the  acts  of  Parliament,  they  contended,  that,  by  the 
Lands  Clauses  Ck>nsolidation  Act,  two  classes  of  debts  were  author- 
ized to  be  contracted,  mortgage  debts  and  bond  debts,  for  completing 
the  undertaking ;  that  by  that  act  mortgage  creditors  were  placed  in 
a  better  position  than  bond  creditors,  and  that  had  a  mortgage  cred- 
itor obtained  the  appointment  of  a  receiver,  and  then  a  bond  creditor 
should*  call  for  the  payment  of  his  debt,  he  could  not  take  the  plant 
from  the  mortgagee^  and  leave  the  naked  undertaking  to  him  ;  and 
this,  although  the  mortgafi;ee  had  no  power  of  sale,  and  although,  by 
the  44th  section,  the  bond  creditor  is  entitled  to  a  lien,  and  has  ac- 
quired a  specific  interest  in  the  effects  of  the  company ;  that,  in  fact, 
a  bond  creditor  might  bring  his  action,  but  could  not  sue  out  execu- 
tion, because  then  he  would  gain  a  priority  over  other  bond  creditorsi 
which  would  be  contrary  to  the  44th  section. 

[Lord  Chancellor.  That  onlv  means  that  priority  is  not  given  by 
reason  of  the  date  of  the  bond.] 

The  only  means  whereby  the  bond  creditor  could  work  out  his 
specific  charge  would  be  through  an  equitable  execution  in  this  court 
Poniet  V.  l%e  Basiftffstoke  Canal  Company^  3  Bing.  N.  C.  433.  That  the 
effect  of  the  special  act  was  to  abolish  this  distinction  between  mort- 
gage and  bond  creditors,  and  to  give  them  the  same  rights ;  and 
thereby  every  thing  belonging  to  the  railway  was  subjected  to  a 
charge  for  both  these  classes  of  debts,  and  all  persons  afterwards 
dealing  with  the  company  must  deal  with  it  subject  to  these  statu- 
table chafes.  Doe  d.  myatt  v.  The  St.  Helenas  Bailway  Company^  2 
Q.  B.  364.  Whitworth  v.  Gauffoinj  Cr.  &  Ph.  325 ;  5  Jur.  523.  Lastly, 
they  contended  that  the  bond  cre<^tor8,  if  they  required  the  appoint- 
ment of  a  receiver,  must  come,  as  they 'had  done,  to  this  court ;  for 
that,  although  the  mortgage  creditors  might  have  obtained  the 
appointment  of  a  special  receiver  of  the  tolls  by  two  justices,  under 
the  53d  and  54th  sections  of  the  Lands  Clauses  Consolidation  Act, 
yet  that  did  not  apply  to  an  application  by  a  bond  creditor;  nor  did 
it  apply  to  a  receiver  of  the  effects  of  the  company,  but  merely  to  a 
receiver  of  the  tolls ;  and  that  there  was  nothing  inconsistent  with 
the  practice  of  this  court  in  appointing  a  receiver  who  should  manage 
the  business  of  the  company.  Jefferys  v.  Smithy  1  J.  &  W.  298.  Esc 
parte  Fordy  7  Ves.  617.    iViaters  v.  TayloTy  15  Ves.  10. 

Malins  and  MartindalCf  for  other  bond  creditors,  contended  that  an 
execution  subsequent  to  a  bill  of  sale  would  not  defeat  the  bill  of 
sale  *,  Martindale  v.  Booths  3  B.  &  Ad.  498 ;  and  that  the  acts  of  Par- 
liament in  this  case  amounted  to  a  legislative  bill  of  sale  of  the  effects 
of  the  railway  in  favor  of  the  bond  creditors. 

[Lord  Chancellor.  Then  you  contend  that  the  moment  a  party 
places  coals  or  any  other  goods  upon  a  truck  on  the  railway,  you  may 
seize  it?] 

We  admit  that  we  must  contend  to  that  extent  In  this  court,  a 
deed  may  give  a  lien  upon  subsequently  acquired  property.  MetccUfe 
V.  7%e  Archbishop  of  York,  1  My.  &  C.  547.  Langton  v.  Hartonj  1 
Hare,  549. 
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James  Parker  and  Goodeve,  for  other  bond  creditors,  cited  Mellish 
V.  Brooks^  3  Beav.  22. 


Page  Wood  and  Rogers^  for  mortgage  creditors,  took  the  same  line 
of  argument  as  the  bond  creditors ;  citing  also  Drewry  v.  Barnes^  3 
Russ.  94  ;  and  case  of  Dumville  v.  Ashbrooke^  in  note,  p.  98  ;  Blanch- 
ard  V.  Cawthome,  4  Sim.  566 ;  and  Harland  v.  Binks^  14  Jur.  979. 

Calvert  and  Baggallay^  for  the  company. 

Dickenson  and  Pryor^  for  other  parties. 

iJoft,  in  reply. 

Lord  Chancellor.  This  case  having  occupied  a  very  considerable 
time,  I  have  had  sufficient  opportunity,  during  the  progress  of  the 
argument,  of  forming  my  opinion  upon  it ;  and  it  does  not  appear  to 
me  to  require  any  longer  consideration  than  I  have  already  given  to 
it.  The  question  in  contest  between  these  parties  turns  upon  the 
construction  of  certain  clauses  in  two  acts  of  Parliament, —  namely,  the 
Companies  Clauses  Consolidation  Act,  8  Vict.  c.  16,  and  the  special 
act  under  which  the  present  company  is  established,  —  the  material 
sections  being  the  36th,  41st,  42d,  44th,  53d,  and  54th  of  the  Com- 
panies Clauses  Consolidation  Act,  and  the  32d  and  33d  sections  of 
the  special  or  company's  act.  Now,  it  does  not  appear  to  me  neces- 
sary to  advert  to  a  great  many  of  the  topics  which  have  been  brought 
before  me  in  argument,  as  illustrating  the  views  which  the  varioiis 
counsel  have  taken.  I  have  looked  into  all  the  authorities  which 
have  been  cited ;  but  it  will  not  be  necessary,  in  order  to  explain  the 
grounds  of  my  judgment,  that  I  should  go  through  them.  The  peti- 
tioners complain  that  a  receiver  has  been  appointed  in  this  suit  by  an 
arrangement  between  the  parties  to  the  cause ;  and  the  ground  of 
their  complaint  is,  that  the  effect  of  the  arrangement  was  to  surprise 
or  mislead  the  court  into  making  an  order  for  the  express  purpose  of 
impeding  the  petitioners  in  their  legal  remedy.  They  insist  that  the 
plaintiff  was  not  entitled  to  this  order,  and  that  the  court  would  not 
have  made  it  if  the  facts  had  been  disclosed,  as  they  assert  they  ought 
to  have  been  ;  and  they  therefore  pray  that  they  may  be  permitted  to 
pursue  their  legal  remedy,  notwithstanding  the  existence  of  the  order. 
The  plaintiff,  on  the  other  hand,  insists  that  he  was  well  entitled  to 
the  order  which  is  complained  of,  and  that*,  therefore,  there  was  no 
improprit^ty  in  the  company  giving  their  consent  to  that  order  being 
made ;  and  the  defendants  insist  that  they  were  well  justified  in  ex- 
pediting the  proceedings,  for  the  purpose  of  intercepting  the  petition- 
ers' execution  for  their  own  protection.  Now,  the  ground  on  which 
it  is  contended  that  the  receiver  was  properly  appointed  is,  that  in 
this  suit  the  plaintiff  was  a  bond  creditor  of  the  company,  and  that  the 
defendants  appeared  on  behalf  of  themselves  and  the  rest  of  thtf 
bondholders  and  mortgagees  of  the  company.  It  is  then  insisted, 
th^t  under  the  provisions  of  the  act  8  Vict  c.  16,  and  the  special  act 
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of  the  company,  the  mortgagees  and  bond  creditors  acquired  a  specific 
equitable  lien  on  the  toUs,  estates,  and  effects  of  the  company,  and  that 
the  bill  filed  in  this  case,  and  the  appointment  of  the  receiver,  were 
proper  proceedings  with  a  view  of  enforcing  and  rendering  effectual 
that  security.  There  are  thus  two  questions  to  be  decided :  First, 
whether,  upon  the  construction  of  the  statutes  which  I  have  men- 
tioned, a  specific  equitable  lien  is  given  to  the  mortgagees  and  bond 
creditors  of  the  company  upon  the  estate  and  effects  generally  of  the 
company ;  and,  secondly,  whether,  if,  upon  the  construction  of  these 
acts,  no  such  lien  is  given,  the  absence  of  such  lieu  will  or  will  not 
entitle  the  petitioners  to  any  and  what  order  on  the  present  applica- 
tion. The  principal  clause  on  which  the  first  question  depends  is  the 
44th  section  of  the  Companies  Clauses  Consolidation  Act,  the  point 
being,  whether  a  specific  lien  on  the  general  effects  of  the  company 
is  thereby  given.  It  will  be  observed  that  that  section  does  not 
specify  any  particulars  on  which  the  lien  is  to  attach ;  it  says,  gener- 
ally, that  the  parties  are  entitled  to  be  paid  out  of  the  tolls,  property, 
or  effects  of  the  company.  Now,  of  course,  if  the  parties  were  to  be 
paid  at  all,  they  must  be  paid  out  of  the  tolls,  property,  or  effects  "of 
the  company,  for  these  were  the  only  sources  which  could  enable  the 
payment  to  be  made.  It  is,  therefore,  in  effect,  saying  that  the  com- 
pany are  to  pay  out  of  their  means.  There  must,  I  conceive,  have 
been  a  reason  for  inserting  this  clause.  And  first  of  all  as  to  the 
mortgage  creditors.  The  mortgagees  having  had  certain  rights  given 
to  them  by  the  42d  section,  and  the  bond  creditors  having  also  had 
certain  rights  given  to  them,  this  44th  section,  which  applies  to  bond 
creditors,  might  have  been  intended,  as  it  appears  to  me,  rather  to 
limit  than  to  extend  their  remedies;  for  it  might  be  intended  to 
show  that  the  bond  creditors  were  not  entitled  to  all  the  remedies 
which  had  been  previously  given  to  the  mortgagees.  Such  might 
have  been  one  of  the  objects  for  the  insertion  of  the  clause ;  but  it 
must  be  construed  in  connection  with  the  36th  section  of  the  same 
act,  and  the  two  sections  must  be  taken  together.  The  44th  section 
says,  "  The  respective  obligees  of  the  bonds  shall  be  paid  out  of  the 
tolls,  or  other  property  or  effects  of  the  company."  The  36th  section, 
which  has  a  sort  of  preamble  to  it,  to  the  effect  that  it  is  intended  to 
apply  to  the  general  creditors  of  the  company,  is  in  these  words :  [His 
lordship  read  the  section.]  We  have  thus  one  clause  stating  that  the 
bondholders  are  to  be  paia  out  of  the  tolls  or  other  property  or  effects 
of  the  company;  and  another  clause  which  says  that  creditors  shall 
have  the  remedy  of  levying  an  execution  against  the  property  or 
effects  of  the  company.  These  two  sections  are  to  stand  together; 
but  can  they  stand  together,  consistently  with  the  44th  section,  giving 
an  equitable  lien,  which  was  intended  to  protect  the  estate,  property, 
and  effects  of  the  company  against  other  creditors  ?  I  do  not  appre- 
hend that  it  can  be  said  that  the  36th  section,  which  is  applicable  to 
the  remedies  of  creditors  generally,  must  not  be  extended  to  mean 
mortgagees  and  bond  creditors.  The  act  is  framed  in  steps  :  first  of 
all,  it  begins  by  the  36th  section,  as  to  the  remedies  of  creditors  gen-  ^ 
erally,  not  at  all  referring  or  limiting  its  operation  to  any  particular  ' 
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class  of  creditors.  Having  dealt  with  the  creditors  of  the  concern 
generally,  and  given  them  a  right  to  levy  execution  upon  the  prop- 
erty or  effects  of  the  company,  also  without  limitation,  (and  if  the 
argument  on  the  part  of  the  plaintiff  be  correct,  there  could  be  no 
property  and  effects  of  the  company  which  could  be  properly  amen-, 
able  to  an  execution,)  it  then  comes  to  the  mortgagees  and  bond 
creditors,  and  it  gives  specific  remedies  to  each  of  these  classes  of 
creditors.  The  meaning  and  intention,  then,  of  the  44th  section,  I 
apprehend,  was  to  prevent  any  argument  that  the  rights  and  remedies 
of  the  bond  creditors,  therein  referred  to  as  having  certain  particular 
remedies,  was  limited  to  those  remedies,  and  the  effect  of  it  was  to 
show  that  the  bond  creditors  were  at  liberty  to  pursue  their  legal  or 
equitable  remedies,  if  they  had  any,  against  the  property  or  effects  of 
the  company,  in  common  with  all  the  general  creditors  of  the  com- 
pany, SLS  well  as  being  entitled  to  any  particular  remedies  which 
might  be  given  to  them  in  terms.  Now,  although  it  may  not  be  very 
safe  to  argue  upon  any  particular  intent  with  reference  to  these  clauses, 
yet,  it  is  to  be  remarked,  that  a  remedy  given  to  the  general  creditors 
against  the  property  and  effects  of  the  company  is  inconsistent  with 
the  whole  property  and  effects  being  made  subject  to  a  specific  equi- 
table lien  on  the  part  of  any  particular  class  of  creditors. 

It  is  obvious,  also,  that  these  companies  cannot  be  carried  on  with- 
out large  credit  being  given ;  and  if  so,  the  legislature  could  never 
have  intended  to  exclude  the  general  body  of  creditors  from  all  remedy 
for  their  debts,  by  giving  a  specific  lien  on  the  whole  estate  and  effects 
of  the  company  to  a  particular  class  of  creditors.  It  is,  however, 
said,  that  although  there  may  be  difficulty  in  contending,  that  while 
the  property  remains  in  the  possession  of  the  company,  and  is  being 
used  for  the  purposes  of  the  company,  it  may  be  dealt  with  notwith- 
standing the  lien,  yet  that  effect  may  be  given  to  the  plaintiff's  con- 
struction of  the  act,  by  allowing  the  bond  creditors  or  the  mortgage 
creditors,  at  any  particular  moment,  to  assert  their  rights,  and  that 
these  rights  may  be  inchoate  or  in  suspense  until  they  have  asserted 
them.  But  what  a  fraud  it  would  be  upon  the  general  creditors  to  al- 
low the  company  to  contract  largely  upon  the  possession  and  apparent 
ownership  of  property,  and  then  to  give  to  the  mortgage  or  bond 
creditors  the  opportunity  of  asserting  their  lien,  when  probably  the 
bond  and  mortgage  creditors  had  allowed  the  company  to  obtain  on 
credit  the  largest  portion  of  their  stock !  Such  a  right  is  not  con- 
sistent with  the  general  administration  of  justice,  and  with  the  safety 
and  convenience  of  a  commercial  concern,  which  this,  to  a  great  ex- 
tent, is.  It  appears  to  me  also,  when  I  look  at  the  remedies,  that 
none  of  the  remedies  which  the  act  specifically  provides  are,  for  the 
reasons  I  shall  state,  at  all  applicable  to  the  case  supposed.  One 
remedy  is  given  by  a  receiver,  and  it  is  most  material  to  attend  to  the 
manner  in  which  that  receiver  is  provided  for.  First,  it  will  be 
observed  that  the  receiver  who  is  mentioned  in  the  act,  when 
obtained,  is  not  to  oust  any  other  remedy,  at  law  or  in  equity,  which 
the  mortgagees  or  bond  creditors  may  have.  They  may  proceed  at 
law,  and  get  execution ;  and  that  looks  as  if  there  was  something 
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which  was  intended  to  be  seized,  independently  of  what  the  receiver 
was  to  take,  namely,  the  tolls  and  sums  of  money,  &c.     Now,  the 
execution  could  only  be  levied  on  the  chattels,  and  thus  the  bond 
creditors  and  mortgage  creditors  have  this  great  advantage  over  the 
general  creditors,  that  they  have  a  fund  which  the  general  creditors 
cannot  take,  namely,  the  tolls  and  sums  of  money,  &c.,  and  may  take 
also  in  common  with  the  general  creditors  by  an  action  at  law,  if  an 
action  is  maintainable,  as  to  which  I  do   not  think  it  material  to 
inquire.     It  does  not,  however,  appear  to  me  consistent  with  the  fact 
of  giving  a  receiver  over  the  property  for  a  particular  purpose,  that 
the  property  should  be  alrea  ly  subject  to  a  lien  on  the  part  of  the 
class  of  creditors  to  whom  the  several  remedies  are  given.     It  is  ma« 
terial  to  advert  to  the  54th  section  of  the  Companies  Clauses  Con- 
solidation Act,  which  shows  how  the  receiver  is  to  be  appointed  by 
the  justices,  and  points  out  what  he  is  to  do  on  being  so  appointedi 
In  the  first  place,  all  the  tolls  and  sums  of  money  <<  shall  be  paid  to, 
and  received  by,  the  person  so  to  be  appointed,  and  the  money  so  to 
be  received  shall  be  so  mnch  money  received  by  or  to  the  party  to 
whom  such  interest,  or  such  principal  and  interest,  as  the  case  may 
be,  shall  be  then  due,  and  on  whose  behalf  such  receiver  shall  have 
been  appointed ;  and  after  such  interest  and  costs,  or  such  principal| 
interest,  and  costs,  shall  have  been  so  received,  the  power  of  such  re- 
ceiver shall  cease."     But  it  is  said,  that  by  the  33d  section  of  the 
special  act,  which  I  shall  come  to  presently,  there  is  another  receiver 
pointed  at.     Were  there  then  to  be  two  receivers  —  a  chancery  re- 
ceiver and  a  justices'  receiver?    Jf  there  were,  I  certainly  should  nave 
expected  some  regulation,  some  clause  or  section,  by  which  to  work 
out  so  anomalous  a  provision ;  but  there  is  none.     When,  howeveri 
this  33d  section  is  looked  at  in  connection  with  the  d3d  and  d4th 
sections  of  the  Companies  Clauses  Consolidation  Act,  it  will  be  seea 
that  the  only  receiver  which  is  contemplated  is  the  justices'  receiver. 
Now,  the  claim  set  up,  of  a  specific  equitable  lien,  is  so  extraor- 
dinary, as  connected  with  property  of  this  nature,  that  it  is  most  un- 
reasoiAble  to  suppose  that  the  right  to  it  should  be  left  to  be  inferred 
from  a  mere  statement  that  payment  was  to  be  made  out  of  the  estate 
and  effects  of  the  company^     It  is  not  likely  that  the  acts  of  Parlia- 
ment by  which  these- companies  are  constituted,  and  which  are  framed 
by  the  companies  themselves,  should  be  so  prepared  by  them  as  to 
give  the  bondholder  a  lien  on  every  spade  or  barrow  which  the  com- 
pany may  possess.    It  would  be  a  stigma  on  a  company,  inviting 
subscribers,  and  before  any  credit  in  fact  existed,  to  insert  a  clause 
into  their  act  depriving  them  of  the  power  to  contract  on  credit». 
It  is  material,  however,  to  turn  to  what  has  been  mainly  relied, 
upon,  namely,  the  32d  section  of  the  special  act    The  32d  section 
provides  that  the  respective  mortgagees  and  bond  creditors  shall 
be  entitled  to  be  paid  out  of  <^  the  tolls  and  other  estate  and  effects 
of  the  company."    The  44th  section  of  the  Companies  Clauses  Act 
says,  <^  that  the  obligees  of  the  bonds  shall  be  entitled  to  be  paid  out 
of  the  tolls  or  other  property  or  effects  of  the  company."     What 
difference  is  there  between  these  two  clauses  ?    The  one  is  merely  a 
VOL.  vi.  13 
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reenactment  of  the  other.  The  32d  section  associates  the  mortgagees 
and  bond  creditors  together ;  and,  as  to  its  operative  part,  directs  that 
they  are  to  be  paid  out  of  the  tolls  and  other  estate  and  effects  of  the 
company.  The  only  diffierence  is,  that  the  "mortgagees"  are  added, 
and  the  word  "  estate  "  is  substituted  for  the  word  "  property,"  which 
is  the  term  used  in  the  44th  section  of  the  Companies  Clauses  Act; 
and  that  is  a  difference  which  I  do  not  think  applicable  to  the  present 
case,  I  think  the  effect  is  generally  to  declare  that  the  rights  of  the 
mortgagees  and  bond  creditors  are  not  limited  to  the  speciffc  remedy 
of  a  receiver  given  to  them  in  the  ^Companies  Clauses  Act,  but  that 
they  are  also  to  stand  as  general  creditors,  entitled  to  all  those  reme- 
dies against  the  estate  and  effects  of  the  company  to  which  other  - 
creditors  are  entitled.  It  appears  to  me,  therefore,  that  an  effect  is 
sought  to  be  given  to  the  32d  clause  which  is  by  no  means  justified.. 
Then  comes  the  question  with  regard  to  the  33d  section  of  the 
special  act,  which  has  relation  to  a  receiver.  It  enacts,  that  it  shall 
be  lawful  for  the  mortgagees  and  bond  creditors  to  enforce  payment 
by  the  appointment  of  a  receiver,  but  not  one  word  is  said  as  to  his 
duties,  how  he  is  to  be  appointed,  how  he  is  to  be  discharged,  how 
long  interest  is  to  be  in  arrear,  or  what  notice  is  to  be  given.  The 
reason  for  this  is  obvious  —  that  all  these  matters  were  contained  in 
the  53d  and  54th  sections  of  the  Companies  Clauses  Consolidation 
Act,  and  the  clause  in  question  does  nothing  more  than  supply  certain 
blanks  in  those  sections.  These  three  sections,  then,  are  to  be  taken 
as  one  and  the  same  enactment.  Now,  the  33d  section  of  the 
special  act  does  not  say  how  long  interest  is  to  be  in  arrear;  (could  it 
be  intended  that  if  it  was  one  day  in  arrear  the  remedies  would 
arise  ?)  but  the  53d  section  of  the  Companies  Clauses  Consolidation 
Act  specifies  thirty  days.  Then,  again,  the  33d  section  of  the  special 
act  does  not  say  how  long  the  principal  is  to  be  due  before  the  remedy 
shall  accrue ;  but  the  53d  section  of  the  Companies  Clauses  Act  fixes 
the  time  at  six  months  after  the  principal  has  become  payable.  So  it 
is  also  to  be  observed,  that  in  the  53d  section  there  is  no  sum  men- 
tioned for  warranting  an  application  for  the  receiver.  Th^words 
there  used  are,  "  if  his  debt  amount  to  the  prescribed  sum,"  referring 
to  the  special  act,  where  the  sum  is  to  be  filled  up  in  each  case ;  and 
the  53d  section  of  the  special  act  here  states  it  to  be  25,000/.  In 
short,  taking  any  one  of  these  sections  abstractedly,  it  bepomes  quite 
useless.  I  therefore  consider  that  the  33d  section  of  the  special  act 
does  no  more  than  give  to  the  mortgagees  and  bond  creditors  the 
benefit  of  the  53d  and  54th  sections  of  the  Companies  Clauses  Act, 
filling  up  those  blanks  which  are  essential  to  give  them  effect  It 
thus  seems  to  me  that  there  is  no  ground  for  contending  that  this 
clause  (the  33d  of  the  special  act)  carries  the  remedy  against  the 
estate  and  effects  of  the  company  any  further  than  was  done  by  the 
previous  clause,  (the  32d.)  Now,  this  bill  is  filed  upon  the  equity  of 
a. supposed  specific  lien;  and  in  the  course  of  the  argument  it  has 
been  substantially,  and  I  think  in  terms,  shown,  that  if  there  was  no 
such  lien  there  was  no  foundation  for  the  bill.  It  appears  to  me  that 
it  is  quite  inconsistent  with  the  whole  purview  of  the  special  act  to 
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suppose  any  such  specific  lien  was  intended  to  be  given,  and  that, 
therefore,  this  bill  has  no  equity  upon  which  the  remedy  sought  could 
be  founded ;  and  that  the  order  which  was  made  ought  not  to  have 
been  m&de,and  would  not  have  been  made, if,  instead  of  being  obtained 
by  arrangement  between  the  parties  to  the  suit,  the  court  had  been 
made  aware  of  all  the  circumstances.  The  court,  at  the  time,  was 
not  aware  that  the  receiver  which  was  asked  for  was  asked  for  with 
the  view,  or  would  have  the  effect,  of  interfering  with  the  rights  or 
remedies  of  other  persons. 

Under  these  circumstances,  the  question  that  remains  is.  What 
ought  to  be  the  effect  of  this  opinion  on  the  present  application,  and 
to  what  consequences  will  it  lead  ?  I  dare  say  that  the  parties  fully 
believed  at  the  moment  they  were  entitled  to  do  that  which  they  were 
doing ;  and  I  do  not  suppose  that  they  intended  to  commit  any  fraud, 
or  thought  that  they  were  doing  more  than  running  a  race  with 
another  creditor,  andf  that  they  were  perfectly  entitled  to  reach  the 
goal  first,  if  they  could  do  so  by  legal  means.  They  would,  however, 
have  acted  with  greater  caution,  considering  that  the  question  de- 
pended on  the  construction  of  these  acts  of  Parliament,  which  hardly, 
I  think,  can  be  said  by  any  one  to  be  free  from  doubt,  if  they  had 
stated  the  question  to  the  court.  The  execution  creditors  say,  if  there 
is  no  equity  disclosed  in  this  bill,  and  if  this  order  has  been  obtained, 
not  upon  the  judgment  of  the  court,  but  by  the  consent  of  the  par- 
ties, and  the  court  shall  now  be  of  opinion,  that  if  the  circumstances 
had  been  brought  under  its  notice  it  would  not  have  been  granted, 
that  an  order  so  obtained  ought  not  to  be  allowed  to  interfere  with, 
and  impede,  their  legal  right  It  is  said,  however,  on  the  other  side, 
that  even  supposing  the  petitioners  to  be  right,  still  they  ought  not  to 
have  the  relief  they  ask  in  the  present  shape.  It  is  said  that  they 
ought  to  file  a  bill,  or  that  they  should  be  heard  pro  interesse  suo. 
Although  I  am  much  impressed  with  the  importance  of  forms  to 
secure  the  due  administration  of  justice,  and  to  prevent  that  arbitrary 
course  of  decision  for  which  the  absence  of  form  gives  too  much 
opportunity,  and  which  those  who  are  so  anxious  to  dispense  with  all 
forms  do  not  sufficiently  appreciate  and  perceive,  still  I  should  never 
be  desirous  to  adhere  to  form  where  the  purposes  of  justice  do  not 
require  it  Now,  in  the  present  case,  there  are  no  facts  suggested  as 
necessary  to  be  ascertained  by  further  inquiry,  nor  any  materials  re- 
quired in  order  to  enable  the  court  to  pronounce  its  judgment ;  and  I 
therefore  do  not  think  that  I  interpose  summarily  or  hastily  in  de- 
claring that  the  order  made  ought  not  to  stand  in  the  way  of  the 
execution  creditors.  I  say  this  because  I  have  had  full  opportunity 
during  the  argument  of  considering  the  effect  of  the  acts  of  Parlia- 
ment and  the  different  authorities,  and  because  I  do  not  believe  any 
further  or  better  materials  can  ever  be  presented  to  the  court.  I  con- 
sider that  the  cases  which  have  occurred  warrant  me  in  saying  that 
this  order  ought  not  to  be  allowed  t^  interfere,  as  I  before  stated,  with 
the  execution  creditors.  I  think  that  the  principles  laid  dpwn  in 
Dixon  V.  Smithy  1  Swanst  457;  Evelyn  v.  Lewis,  3  Hare,  472; 
Drewry  v.  Thacker^  3  Swanst  529 ;  The  Attorney  General  v.   The 
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Mayor  of  Coventry ^  1  P.  Wms.  306 ;  and  Gooch  v.  Hdworth,  3  Beav. 
428,  entirely  warrant  me  in  saying  that  the  case  is  now  ripe  for  my 
decision  between  the  parties.  In  the  case  of  Gooch  v.  Haworthy  3 
Beav.  428,  it  appears  tliat  a  receiver  was  in  possession  for  th^  benefit 
of  the  teiiitnt  for  life;  then  there  was  an  execution  creditor,  who 
petitioned  to  be  at  liberty  to  levy ;  and  the  court  thought,  that  not- 
withstanding the  existence  of  the  receiver,  who,  though  in  possession 
as  the  officer  of  the  court,  was  in  possession  for  the  benefit  of  a  par- 
ticular party,  it  was  not  consistent  that  that  should  be  allowed  to  in- 
terfere with  the  prosecution  of  a  legal  remedy  against  that  party. 
The  principle  of  that  case  and  the  other  cases  to  which  I  have  re- 
ferred is  this :  that  where  a  court  hus  granted  a  receiver,  and  where  a 
writ  of  sequestration  has  issued,  and  in  other  cases  where  an  applica- 
tion can  be  made  which  can  bring  distinctly  before  the  court  all  the 
materials  which  the  most  lengthened  and  expensive  inquiry  can 
.produce,  it  is  the  duty  of  the  court  at  once  to  pronounce  its  opinion. 
It  appears  to  me  that  the  present  case  is  in  that  situation,  and  I 
therefore  think,  notwithstanding  the  existence  of  the  order  obtained 
under  the  circumstances  I  have  mentioned,  the  execution  creditors 
may  be  at  liberty  to  levy  their  execution  after  the  expiration  of  four 
weeks.  Now,  it  is  obvious  that  the  execution  creditors  may  do  a 
great  deal  of  mischief  without  a  corresponding  advantage  to  them- 
selves :  my  judgment,  also,  may  turn  out  to  be  erroneous.  I  there- 
fore wish  to  protect  the  parties  from  the  consequences  of  such  an 
error,  and  not  to  inflict  an  irremediable  mischief  by  a  decision  which, 
though  not  hasty,  may  be  mistaken.  I  have,  tnerefore,  suggested 
that  the  order  for  bringing  the  property  into  the  county  should  be 
continued  for  four  weeks ;  and  I  do  it  with  this  view  —  that  in  the 
mean  time  the  plaintiff  or  others  may  have  the  opportunity  of  apply- 
ing to  the  court  to  stay  the  levying  of  the  execution,  upon  an  under- 
taking to  pay  the  amount,  if,  upon  the  further  order  of  the  court,  it 
shall  be  so  directed.  That  will  also  give  the  opportunity  of  appeal- 
ing, if  the  parties  desire  to  do  so,  against  the  order  I  now  make,  and 
it  will  secure  the  petitioners,  which  is  all  I  think  I  ought  to  do.  I 
only  let  them  levy  because  I  do  not  see  that  I  can  render  them 
secure,  in  the  event  of  my  opinion  being  correct,  by  any  other  mode ; 
but  if  I  can  do  so,  after  giving  an  opportunity  of  reversing  the  de- 
cision I  now  come  to,  that  is  the  course  I  shall  take,  because  I  shall 
secure  justice  to  them,  without  doing  unnecessary  injury  to  those 
whose  interests  are  equally  at  stake.  It  appears  to  me,  that  that 
which  I  am  suggesting  cannot  operate  at  all  unjustly  or  oppressively 
upon  those  who  may  come  under  its  influence,  because,  if  the  peti- 
tioners are  allowed  to  levy  on  and  sell  the  engines  and  other  prop- 
erty of  the  company,  the  company  and  the  mortgagee  and  bond 
creditors  will  sustain  a  loss ;  but  if  the  receiver  is  allowed  to  remain 
in  possession,  the  company  can  sustain  no  injury  by  undertaking  to 
answer  for  the  value,  upon  which  value  the  parties  can  agree.  I 
have  passed  by  the  arguments  addressed  to  me  founded  on  public 
policy  rfnd  many  other  considerations,  because,  however  cogent  they 
may  be,  they  are  not  arguments  that  can  avail  the  petitioners,  as 
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giving  them  any  right  At  the  same  time,  having  considered  the 
arguments  and  the  acts  of  Parliament,  I  think  it  is  well  worthy  the 
attention  of  the  parties  themselves  to  consider  whether  they  can 
safely  go  on  in  their  present  course,  and  I  think  that  the  receiver  ought 
to  be  well  advised  as  to  his  position.  I  do  not  enter  parti^larly  into 
the  reasons,  because  I  think  it  might  be  attended  with  disadvantageS| 
and  might  call  the  attention  of  some  persons  to  the  power  of  doing 
mischief,  which  is  not  to  be  wished.  The  parties  will  also  have  the 
opportunity  of  considering  whether  it  is  desirable  to  adopt  the  sug- 
gestion I  submitted  to  them,  of  turning  the  questions  raised  into  a 
special  case.  Supposing  that  to  be  done,  my  judgment  may  be  en- 
tered upon  the  special  case  to  the  following  effect :  that  is  to  savi 
that  the  estate  and  effects  of  the  company  were  liable  to  be  taken  in 
execution  by  the  petitioners ;  that  the  order  for  the  receiver  ought  not 
to  have  been  made;  and  that  the  execution  creditors  ought  to  be 
permitted  to  levy,  notwithstanding  that  order.^ 

The  following  was  the  form  of  the  order  as  drawn  up :  His  lord- 
ship, being  of  opinion  that  the  petitioners  ought  to  be  at  liberty  to 
levy  upon  the  goods  and  chattels  of  the  defendants,  the  East  Anglian 
Railway  Company,  the  amount  of  the  judgment  recovered  by  them 
against  the  said  company,  as  in  the  petition  mentioned,  notwithstand- 
ing the  possession  of  the  receiver  appointed  in  this  cause,  doth  order 
that  the  petitioners  be  at  liberty  to  levy  accordingly,,  under  the  writ  of 
fi,  fa.  already  issued,  or  to  be  issued  upon  the  said  judgment,  unless 
the  sum  of  1400/.  be  paid  into  the  bank  to  the  credit  of  this  cause 
within  one  week  from  the  service  of  this  order  on  the  plaintiff's 
solicitors,  in  manner  hereinafter  directed.  And  it  is  ordered,  that 
such  sum,  if  paid  into  the  bank,  be  placed  to  an  account  to  be  en- 
titled "  The  Account  of  the  Petitioners,  John  Bowes,  William  Hutt, 
Nicholas  Wood,  and  Charles  Mark  Palmer."  And  it  is  ordered,  that 
William  Seppings,  the  receiver,  appointed  in  this  cause,  be  at  liberty 
to  pay  the  said  sum  of  1400/.  into  the  bank,  to  be  there  placed  to  the 
credit  of  this  cause  to  the  said  account.  And  for  the  purpose  of 
allowing  any  of  the  parties  an  opportunity  of  appealing  to  the  House 
of  Lords  against  this  order,  if  they  shall  be  so  advised,  it  is  ordered, 
that  the  sum  of  1400/.  do  remain  in  the  bank  as  aforesaid,  subject  to 
the  further  order  of  this  court ;  but,  in  the  event  of  any  of  the  parties 
being  advised  to  appeal  as  aforesaid,  such  appeal  is  to  be  prosecuted 
without  wilful  delay.  And  it  is  ordered,  that  the  plaintiff,  William 
Russell,  do  pay  to  the  petitioners,  John  Bowes,  William  Hutt, 
Nicholas  Wood,  and  Charles  Mark  Palmer,  their  costs  of  this  appli- 
cation ;  such  costs  to  be  taxed  by  the  taxing  master  of  this  court  in 
rotation,  in  case  the  parties  differ  about  the  same.  This  order  to  be 
•  without  prejudice  to  all  questions  as  to  the  parties  by  whom  such 
costs,  and  also  the  costs  of  the  several  parties  who  have  appeared 
upon  this  application,  shall  be  ultimately  borne  and  paid ;  and  any 
of  the  parties  are  to  be  at  liberty  to  apply  to  this  court  from  time  to 
time,  as  they  shall  be  advised. 


1  An  appeal  from  this  decision  was  lodged,  but  it  has  since  been  withdrawn. 
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Jaimaiy  30,  April  15,  and  May  6,  1851. 

Construction  of  Charity  Deed  —  Jurisdiction  under  Sir  Samuel 

Bjomilljfs  Act 

This  petition  was  presented  under  Sir  Samuel  Romilly's  Act,  52 
Geo.  3,  c.  101,  by  Thomas  G.  Curlter  and  Richard  Temple,  two 
justices  of  the  peace  acting  for  the  county  of  Worcester.  It  stated 
that  Edward  Hall,  by  deed  poll  of  feoffment,  dated  the  4th  of  March, 
in  the  eighteenth  year  of  the  reign  of  Queen  Elizabeth,  with  livery 
of  seizin,  granted  and  enfeoffed  to  certain  parties  therein  named, 
their  heirs  and  assigns,  certain  hereditaments  situate  in  or  near 
Upton-on-Severn,  in  the  said  county  of  Worcester,  to  certain  uses, 
expressed  in  Latin,  and  which,  in  English,  were  as  follows :  "  To 
the  use  and  behoof  of  the  reparation  of  the  parish  church  of  Upton- 
upon-Severn,  and  to  the  use  and  behoof  of  the  reparation  of  a  bridge 
called  Upton  Bridge,  and  to  the  use  and  behoof  of  other  things  need- 
ful within  the  parish  of  Upton  aforesaid,  from  time  to  time  to  be 
done  at  the  discretion  of  the  aforesaid  co-feoffees,  and  their  heirs,  and 
of  other  the  parishioners  of  Upton  aforesaid,  to  be  applied  and  dis- 
tributed forever."  That  on  the  10th  of  July,  in  the  forty-second  year 
of  the  reign  of  Queen  Elizabeth,  there  was  an  inquisition  taken, 
iupon  a  commission  issued  upon  the  Statute  of  Charitable  Uses,  in 
which  it  was  recited,  that  certain  lands  reputed  to  belong  to  the 
reparation  of  the  bridge  over  the  Severn  at  Upton,  and  the  flood- 
gates near  the  same,  had  been  underlet,  and  that  the  rents  of  the 
premises  had  not  been  employed,  as  they  ought  to  have  been,  in  the 
reparation  of  the  bridge,  but  bestowed  by  the  inhabitants  of  the 
town  of  Upton  to  other  uses  and  their  pleasures ;  by  reason  whereof 
the  bridge  of  late  years  had  fallen  down,  and  the  whole  county,  in 
respect  of  the  necessary  use  of  the  bridge,  had  reedified  the  same, 
and  been  thereby  charged  to  the  value  of  800/. ;  and  it  was  ordered 
by  the  commissioners,  that  the  feoffees,  on  any  future  demise  of  the 
lands,  should  not  reserve  any  less  rent  than  according  to  the  highest 
value,  and  should  also  observe  certain  rules  in  granting  demises,  as 
therein  mentioned ;  and  that  they  should  from  time  to  time  yearly 
employ  and  bestow  all  the  rents,  issues,  and  profits,  by  them  to  be 
received  out  of  the  premises,  upon  the  reparation  and  amendment 
of  the  said  bridge  and  floodgates,  as  occasion  should  require,  and 
thereof,  and  of  such  surplusage  thereof  as  should  happen,  if  any 
should  be,  should  yearly,  at  the  Quarter  Sessions  to  be  holden  for 
the  county  of  Worcester  at  Michaelmas,  yield  a  just  and  true  account, 
in  the  sessions  of  the  justices  of  the  peace  for  the  said  county,  to  the 
end  that  the  said  good  use  might  not  thereafter  be  violated  or  broken, 
.and  should  abide  such  order  concerning  the  further  employing  of  the 

1  15  Jur.  94a 
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same  surplusage  to  the  said  bridge  and  floodgates  as  by  tbe  said 
justices  for  the  time  being  should  be  prescribed.  That  the  lands 
mentioned  in  such  inquisition  were  the  charity  estates  comprised  in 
the  said  deed  of  feoffment  The  petition  then  stated  certain  inden- 
tures, dated  the  1st  and  3d  of  September,  1775,  whereby  tim  premises 
were  conveyed  to  new  trustees,  upon  trust  to  employ  the  issues  and 
profits  thereof  for  and  towards  the  maintenance  and  reparation  of 
Upton  Bridge,  and  for  and  towards  the  maintenance  ana  reparation 
of  the  body  of  the  parish  church  of  Upton,  and  for  such  other  neces- 
sary  and  public  uses  within  the  parish  of  Upton  as  they,  tbe  new 
trustees,  their  heirs,  or  assigns,  or  the  major  paurt  of  them  for  the  time 
being,  should  think  proper.  It  also  stated  certain  proceedings  in 
chancery  in  1816,  under  which  certain  leases  of  the  charity  estates 
were  set  aside,  and  new  trustees  appointed ;  and  a  subsequent  ap» 
pointment  of  new  trustees  of  the  charity  estates  in  1827,  when  they 
were  conveyed  upon  the  same  trusts  as  were  declared  by  the  inden« 
tures  of  1775.  It  then  stated  who  were  the  present  trustees,  and 
that  some  small  sums  of  money  were  from  time  to  time,  down 
to  the  year  1839,  expended  or  allowed  by  the  trustees,  out  of  the 
income  of  the  said  charity,  for  the  reparation  of  Upton  Bridge ;  that 
since  1839,  no  part  of  the  income  had  been  so  applied,  but  the  wholci 
except  a  cash  balance  now  in  the  hands  of  the  tnistees,  had  been  ap- 
plied  by  them  in  or  towards  the  reparation  or  rebuilding  of  the  parish 
church  of  Upton,  or  in  or  towards  other  purposes  within  the  parish 
of  Upton,  exclusive  of  the  reparation  of  the  bridge ;  that  the  clear 
income  of  the  charity  estates  was  902.  per  annum,  but  the  same 
would  be  considerably  increased  on  the  falling  in  of  certain  leases ; 
that  the  bridge  was  in  a  dilapidated  state,  and  a  large  sum  was  ne- 
cessary to  be  laid  out  in  repairing  or  rebuilding  it ;  that  the  county 
of  Worcester  was  bound  to  repair  or  rebuild  the  bridge,  and  to  bear 
the  expense,  so  far  as  it  was  not  borne  by  the  charity ;  and  the  peti- 
tion  prayed  a*  declaration  that  the  cash  balance  in  the  hands  oi  the 
trustees,  and  one  moiety  of  the  income  of  the  charity  estates,  and  so 
much  of  the  other  moiety  thereof  as  might  not  from  time  to  time  be 
needed  for  the  reparation  of  the  parish  church  of  Upton,  ought  to  be 
applied  in  or  towards  defraying  or  reimbursing  to  the  county  of 
Worcester,  the  expense  of  the  necessary  reparation  or  rebuilding  of 
the  bridge,  and  for  a  reference  to  the  master  to  settle  a  scheme  for  the 
application  of  the  income  of  the  charity  estates.  It  appeared  that  the 
trustees  had  applied  the  whole  income  for  the  repair  of  the  parish 
church,  because  the  county  were  liable  to  repair  the  bridge,  and  under 
a  notion  that  the  deed  of  trust  gave  them  a  discretionary  power  to  do 
so.  The  petition  came  on  before  Lord  Langdale,  AL  R.;  but  bis 
lordship  having  expressed  a  doubt  whether  he  had,  upon  petition  un- 
der Sir  Samuel  Romilly's  Act,  jurisdiction  to  decide  on  the  con- 
struction of  the  deed,  although  the  parties  agreed  to  take  no  objection 
cm  the  ground  of  jurisdiction,  the  case  stood  over  for  the  purpose  of 
examining  the  authorities. 

April  16.    The  case  was  now  heard  before  Sir  John  Bomilly)  M.  B. 
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Roupell  and  AmphleU  appeared  for  the  petitioners. 

Lloyd  and  E.  Youngej  for  the  trustees. 

On  the  question  of  jurisdiction  the  following  cases  were  cited : 
T%e  Upton  Warren  Case^  1  My.  &  K.  410.  Re  lite  Shrewsbury 
Grammar  School,  1  Mac  &  G.  324.  The  West  Retford  Case,  10 
Sim.  101, 109.  Dean  Clarke^s  Charities,  8  Sim.  34.  The  Corporation 
of  Ludlow  V.  Oreenhusej  1  Bligh,  N.  S.  17. 

May  6.  Sir  John  Bomillt,  M.  IL,  gave  judgment.  He  was  of 
opinion  that  the  rents  ought  to  be  divided  into  three  equal  parts  — 
one  third  part  to  be  applied  to  the  repair  of  the  bridge,  one  third  to 
the  repair  of  the  church,  and  the  remaining  third  to  useful  purposes 
for  the  benefit  of  the  parish,  at  the  discretion  of  the  trustees  and  the 
parishioners,  ff  in  any  year  either  of  the  third  parts  was  more  than 
was  sufficient  for  the  purposes  required,  he  directed  that  the  surplus 
of  such  third  should  be  invested  and  accumulated  for  the  benefit  of 
the  object  for  which  such  third  was  intended.  With  regard  to  the 
jurisdiction  of  the  court  to  decide  the  questions  raised  on  petition  un- 
der Sir  Samuel  Romilly's  Act,  he  thought,  having  regard  to  the  cases, 
and  especially  to  that  of  The  Shrewsbury  Grammar  School,  that  the 
court  had  such  jurisdiction,  and  that  an  information  was  not  neces- 
sary. The  costs  of  all  parties  to  be  taxed  as  between  solicitor  and 
client,  and  paid  out  of  the  balance  in  the  hands  of  the  trustees ;  and, 
if  necessary,  out  of  the  subsequent  rents. 


In  re  Kirkpatrick's  Trust,  and  The  Act  4  &  5  Will.  4,  c.  29. 

Beecmber  20  and  21,  1850. 

Order  of  Reference  —  Ex  parte  Proceedings  —  Investment  of  Funds 

—  Parties  Interested, 

An  order  of  reference,  under  the  4  &  5  WilL  4,  c.  29,  as  to  whether  it  would  be  for  the  benefit 
of  the  parties  beneficially  interested  in  a  settled  fund  to  lend  it  on  the  seenritj  of  freehold 
estates  in  Ireland,  may  be  made  ex  parte ;  but  the  court  wiU  not  confirm  the  master's  report, 
finding  that  such  a  loan  would  be  for  the  benefit  of  such  parties,  unless  they  all,  as  well  tibose 
entitled  in  remainder  as  those  entitled  for  life,  have  either  been  served  with  the  petition, 
or  appeared  before  the  master. 

Under  the  trusts  of  a  settlement,  the  sum  of  30,000Z.  consols  was 
held  by  trustees  upon  trust,  in  equal  thirds,  for  three  married  ladies, 
for  their  separate  use,  and  after  their  deaths  for  their  respective 
children.  The  trustees  were  authorized  to  alter  and  vary  the  security 
of  the  trust  fund,  with  the  consent  of  the  persons  immediately  inter- 
ested, and  to  lay  it  out  on  real  securities  in  England  or  Wales. 
There  were  infant  children  of  the  marriages.     In  August,  1850,  an 
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order  was  made  in  this  branch  of  the  court,  upon  a  petition  presented 
by  the  trustees,  by  which  a  reference  was  directed  to  the  master,  to 
inquire  and  state  whether  it  would  be  for  the  benefit  of  the  parties 
interested  in  the  fund  that  30,000/.,  part  of  it,  should  be  lent  to  the 
mayor,  aldermen,  and  burgesses  of  the  borough  of  Limerick,  on  the 
security  of  the  corporation  estates.  The  master,  by  his  report,  found 
that  the  loan  of  that  sum  would  be  beneficial,  and  that  the  annual 
rental  of  the  estates  proposed  as  a  security  exceeded  the  sum  of  4000/. 
A  petition  was  now  jHresented  to  confirm  that  report 

W.  W.  Cooper^  for  the  petitioners,  submitted  that  the  words  of  the 

Eower  of  altering  and  varying  the  securities  permitted  the  trustees  to 
ly  out  money  on  real  securities  in  England  and  Wales ;  and,  there- 
fore, under  the  provisions  of  the  stat  4  &  5  Will.  4,  c.  29,  money 
might  be  advanced  on  estates  in  Ireland.  Ex  parte  French^  7 
Sim.  510. 

Knioht  Bruce,  V.  C,  asked  whether  all  the  parties  beneficially  in- 
terested were  served;  and  upon  being  answered  that  the  persons 
entitled  for  life  were  served,  but  no  others,  he  said  that  the  order  of 
August  must  have  been  on  the  assumption  that  all  persons  bene- 
ficially interested  had  been  served.  Here  the  parties  who  were  inter* 
ested  for  life  were  very  naturally  desirous  of  increasing  their  income, 
and  they  were  satisfied  with  the  security.  Those,  however,  who 
would  come  after  them,  and  perhaps  even  they  themselves,  might 
find  themselves  subjected  to  an  Irish  chancery  suit,  or  an  Irish  eject- 
ment.  He  would  most  certainly,  if  possible,  avoid  making  any  order 
sanctioning  the  removal  of  money  from  the  English  funds  to  real 
securities  in  Ireland. 

December  21.  Kenyon  Parker  and  J.  J.  JerviSy  on  behalf  of  the 
trustees,  renewed  the  application,  citing  and  relying  on  the  case  of 
Ex  parte  Lord  William  Pawlettj  1  Ph.  570,  where  Lord  Lyndhurst 
held,  that,  under  this  act,  the  order  might  be  made  ex  parte. 

W.  W.  Cooper  appeared  for  the  parties  entitled  for  life,  and  sup* 
ported  the  petition. 

Knight  Bruce,  V.  C,  said  he  was  quite  satisfied  that  the  view  he 
took  was  the  correct  one ;  but  he  was  not  aware,  until  the  case  before 
Lord  Lyndhurst  was  cited,  that  there  was  authority  as  well  as  prin- 
ciple to  guide  him.  The  lord  chancellor  in  that  case  had  certainly 
held,  that  the  order  of  reference  could  be  made  ex  parte ;  but  his 
lordship  went  on  to  say  that  the  parties  beneficially  interested,  in  the 
case  of  the  death  of  Lord  Harry  Vane  without  issue,  namely.  Lord 
Sandwich,  were  to  go  in  before  the  master.  Now,  Lord  Lyndhurst 
considered,  as  his  honor  did,  that  the  parties  beneficially  interested 
must  have  the  opportunity  of  being  heard.  He  should  certainly  not 
make  the  order.  He  would  do  a}l  in  his  power  to  enable  the  parties 
to  take  the  opinion  of  another  judge,  and  would  dismiss  the  petition 
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if  the  parties  so  wished,  though  the  inclination  of  his  own  opinion 
was,  not  to  make  any  order  at  all. 

Kenyan  Parker  said  he  would  prefer  to  have  the  petition  dismissed ; 
and  the  same  was  ordered  accordingly.^ 


Ring  v.  Jarikan.^ 

March  12,  1851. 

Pleading' — Parties  —  Next  of  Kin. 

A  testator  gave  bis  real  estate  to  trustees,  npon  trust,  to  lay  oat  the  rents,  daring  twenty-one 
years  from  his  death,  in  the  parchase  of  freehold  or  copyhold  lands,  and  to  convey  them 
at  the  end  of  that  time  to  the  person  then  answering  the  description  of  the  testators  heir. 
The  personal  estate  was  bequeathed  to  the  same  trustees,  to  lay  out  in  land  for  Uie  same 
purpose.  In  a  suit,  instituted  shortly  after  the  testator^s  death,  by  a  person  claiming  to  be 
the  heir  at  law,  for  the  administration  of  the  testator's  estate,  it  was  held,  that  the  next  of 
kin  were  necessary  parties. 

This  was  a  bill  filed  by  the  alleged  heir  at  law  of  a  testator,  against 
the  trustees  and  executors  of  the  will,  for  the  administration  of  the 
estate  under  the  direction  of  the  court  Richard  Ring,  by  his  will, 
dated  the  25th  of  March,  1850,  gave  all  his  real  estate  to  trustees, 
upon  trust,  during  the  term  of  twenty-one  years  from  the  testator's 
decease,  to  receive  the  rents  and  invest  them  in  the  purchase  of  free- 
hold or  copyhold  lands  in  England  or  Wales ;  and  after  the  expira- 
tion of  twenty-one  years,  to  convey  the  real  estate  so  devised  and  to 
be  purchased  to  the  use  of  the  person  or  persons  who  should  then 
answer  the  description  of  the  heir  general  of  the  testator.  The  testa- 
tor also  bequeathed  his  personal  estate  to  the  same  trustees,  upon 
trust,  after  payment  of  debts,  &c.,  to  lay  out  the  same  in  the  purchase 
of  lands,  to  be  conveyed  as  before  directed  as  to  the  real  estate ;  and 
he  appointed  the  persons  named  as  trustees  his  executors.  John 
William  Ring,  the  plaintiff  in  the  suit,  claimed  to  be  the  heir  at  law 
of  the  testator. 

Giffardj  for  the  plaintiff. 

MalinSy  Toller^  and  Briggs^  for  the  defendants. 

Knight  Bruce,  V.  C.  I  consider  that  the  next  of  kin  of  the  testa- 
tor are  proper  to  be  made  parties  to  this  suit,  as,  in  the  event  of  there 
being  no  heir  of  the  testator  living  at  the  end  of  twenty-one  years, 
they  will  have  an  interest  in  the  question.  The  cause  must  stand 
over,  and  I  give  the  plaintiff  liberty  to  amend  the  bill  by  making  the 
next  of  kin  parties. 

1  An  appeal  from  the  above  decision  was  sabsequentlv  made  to  the  lord  chancellor, 
at  his  private  residence,  and  the  matter  was  fully  brooght  before  him ;  but  he  refused 
to  make  the  order,  saying  that  he  saw  no  reason  to  diner  from  the  view  taken  by  the 
vice  chancellor. 

s  15  Jur.  942. 
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Doe  d.  Shallcross  v.  Palmer  &  others.^ 

Easter  Term,  May  5,  1851. 

Will — Interlineation — When  presumed  to  be  made  —  Evidence  to 
rebut  Presumption  —  Previous  Declarations  of  Testator  —  Admissi- 
bility. 

Where  an  alteration  or  interlineation  appears  upon  the  face  of  a  will,  the  presumption  is  that 
it  was  made  after  th Execution  of  the  will,  and  it  lies  upon  the  party  setting  up  the  will  to 
give  some  evidence  to  rebut  that  presumption. 

A  holograph  will  appeared  to  have  been  altered  by  turning  a  devise  of  certain  cottages  to 
W.  F.  in  fee  into  a  limitation  to  him  for  life,  with  remainder  in  fee  to  A.  P.,  who  was  no- 
where else  mentioned  in  the  will.  Declarations  made  by  the  testator  before  the  will  was 
executed  that  he  intended  to  make  provision  by  his  will  for  A.  P.,  but  not  specifjdng  any 
particular  property  which  he  intended  to  leave  to  her,  were  offered  in  evidence,  for  the  pur- 
pose of  raising  an  inference  that  the  limitation  to  A.  P.  was  inserted  before  the  will  was 
executed:  — 

Hdd^  that  these  declarations  were  admissible  evidence  for  that  purpose. 

8ead>Uy  that  declarations  made  by  a  testator  after  the  time  when  the  will  is  executed  that  he 
had  provided  for  a  person  whose  name  occurred  on  an  interlineation  would  not,  however, 
be  evidence  that  the  interlineation  was  made  before  execution. 

Ejectment.  The  following  is  the  statement  of  facts  given  by 
Lord  Campbell,  C.  J.,  in  delivering  the  judgment  of  the  couirt:  — 

This  was  an  ejectment  to  recover  certain  cottages  and  a  garden, 
situate  in  the  borough  of  StalSbrd. 

At  the  trial,  before  me,  at  the  Stafford  Summer  assizes,  1850,  it 
appeared  that  the  lessor  of  the  plaintilBf  claimed  as  devisee  of  Francis 

1  20  Law  J.  Rep.  (ir.  s.)  Q.  B.  367.    15  Jur.  836. 


156  COURT  OF  QUEEN'S  BENCH,  1851. 

Doe  d.  Shallcross  v.  Palmer  &  others. 


Brookes,  heir  at  law  of  his  brother  Colonel  William  Brookes.  It  waB 
admitted  that  Colonel  Brookes,  at  the  time  of  his  death,  was  seized  in 
fee  of  the  premises  in  question ;  that  he  died  on  the  5th  of  April,  1834 ; 
that  Francis  Brookes  was  his  heir  at  law ;  that  Francis  Brookes,  on 
the  2d  of  November,  1836,  made  his  will,  containing  words  sufficient 
to  pass  the  premises  to  the  lessor  of  the  plaintiff,  and  that  he  died  on 
the  25th  of  November,  1836,  without  revoking  or  altering  his  will. 

The  defendants  claimed  under  the  will  of  Colonel  Brookes,  bear- 
ing date  the  27th  of  July,  1833.  This  will  was  duly  executed  and 
attested  to  pass  real  estates,  and  was  all  in  the  handwriting  of  the 
testator.  It  contained  a  clause,  of  which  the  following  is  a  fac- 
simile :  — 

*'  I  do  give  and  bequeath  to  Francis  Brookes,,  of  Moss- 
pit  Bank,  in  the  .  county  of  Stafford  gentleman  All 
those  six  lots  of  land  and  houses  which  I  purchased  from 
Mr.  John  Allan  Stokes,  and  situate  in  the  Crabbery  and  Church 

natural 
daring  his     life  and   at  his  decease  the  Churchyard  Cottages  to 

Lanes  his  heirs  ana  assigns  for  ever.^     I  also  give  and 

descend  to  Mary  Thornton  and  at  her  death  to  Ann  Thornton  her  daughter — Noah's 
Ark  cottages  and  garden  to  Appollina  Biddulph  daoghter  of  Mary  Ann  Biddalph  " 

The  Noah's  Ark  cottages  and  garden  are  the  premises  sought  to 
be  recovered.  Appollina  Biddulph  is  now  Mrs.  JPalmer,  one  of  the 
defendants,  and  was  a  natural  daughter  of  the  testator's  brother 
Francis.  The  testator  had  purchased  these  premises  subsequently 
to  the  making  of  a  prior  will,  hereinafter  mentioned,  which  he  had 
revoked.  By  his  last  will,  of  the  27th  of  July,  1833,  he  disposed  of 
the  whole  of  his  real  and  personal  property,  without  making  any 
provision  for  Appollina  Biddulph,  except  by  the  above  limitation  of 
the  premises  in  question.  The  execution  of  this  ^11  was  proved  by 
two  of  the  subscribing  witnesses.  The  testator  signed  the  will  in 
their  presence,  and  said  it  was  his  will,  but  they  were  not  informed 
of  the  contents  of  it. 

Charles  Dawson^  one  of  the  executors,  swore  that  Colonel  Brookes 
destroyed  himself  the  morning  of  the  5th  of  April,  1834 ;  that  the 
witness,  the  same  day,  went  to  his  house  in  Stafford,  and  received 
from  Mary  Thornton,  who  had  been  his  housekeeper  and  his  mistress, 
the  will  of  the  27th  of  July,  1833,  enclosed  in  an  envelope  with  three 
seals  upon  it,  then  unbroken,  and  it  was  folded  like  a  letter,  with  an 
indorsement  upon  it  in  the  testator's  handwriting,  and  in  the  envelope 
was  a  letter  from  him  addressed  to  the  witness,  and  there  was  upon 
the  table  in  the  testator's  house  a  sealed  letter,  addressed  in  his  hand- 
writing, to  the  witness. 

Ann  Lockby^  who  had  lived  with  Colonel  Brookes  as  a  servant,  swore 
that,  two  or  three  months  before  his  death,  she  saw  him  give  the  packet 
containing  the  will  to  Mary  Thornton,  and  heard  him  say,  "  Mary, 

1  The  words  in  ItalifB  were  struck  through  with  a  pen,  and  those  printed  in  small 
type  were  interlineations. 
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take  this,  and  keep  it ;  and  if  it  should  be  wanted,  and  I  am  not  in  the 
way,  you  will  have  it  in  your  possession." 

The  defendants'  counsel  first  contended  that  the  presumption  was, 
that  the  alteration  in  the  devise  of  the  premises  in  question  had  been 
made  before  the  will  was  executed ;  but  on  the  authority  of  Cooper  v. 
Beckett^  4  Moore,  P.  C.  C.  419,  I  held  the  contrary.  The  defendants' 
counsel  then  proposed  to  call  witnesses  to  prove  declarations  of  the 
testator,  before  the  will  was  executed,  that  he  intended  to  make  pro- 
vision by  his  will  for  AppoUina  Biddulph.  This  evidence  was  ob- 
jected to ;  but  I  received  it,  subject  to  the  opinion  of  the  court  updn 
its  admissibility. 

Dr.  Knight^  a  physician  at  Stafford,  was  then  called,  and  swore,  in 
his  examination  in  chief,  that  he  knew  Colonel  Brookes  well ;  that  he 
had  attended  him  professionally ;  that  he  was  one  of  his  executors ; 
that  he  had  heard  him  talk  of  his  testamentary  dispositions,  and  that 
he  had  frequently  heard  him  say  that  he  should  make  some  provision 
for  AppoUina  Biddulph,  of  whom  he  appeared  ix>  be  very  tond.  In 
cross  examination,  the  witness  said  that  in  the  latter  end  of  1833,  but 
he  was  indistinct  as  to  the  time,  he  applied  to  the  testator  for  a  loan 
of  money  for  his  brother  Francis,  when  the  testator  said,  "  I  cannot 
assist  my  brother ;  I  have  provided  for  his  natural  daughter." 

Ann  Lockhy  swore  that  many  a  time  before  the  will  was  executed, 
in  July,  she  had  heard  Colonel  Brookes  say,  that,  die  when  he  might,  he 
would  leave  AppoUina  two  or  three  houses,  and  that  he  would  leave 
the  churchyard  cottage  to  Mary  Thornton,  for  her  life,  and  after- 
wards to  Ann  Thornton,  his  own  natural  daughter,  who  was  then  at 
school. 

Charles  Passman^  an  attorney  at  Stafford,  swore  that  he  received 
instructions  from  Colonel  Brookes,  in  1830,  to  prepare  a  will  for  him, 
of  which  he  produced  a  draft,  containing  a  legacy  to  AppoUina 
Biddulph  of  500t.  payable  at  the  age  of  twenty-one;  the  interest 
to  be  appUed  for  her  maintenance  and  support  There  was  a  wiU 
engrossed  from  this  draft,  and  executed.  The  testator  was  not  then 
possessed  of  the  property  in  question.  He  went  to  India  immediate- 
ly after,  and  remained  there  two  years. 

The  defendants'  counsel,  likewise,  contended  that  the  appearance 
of  the  wiU  afforded  evidence  that  the  alteration  must  have  been  made 
before  it  was  executed,  from  the  appearance  of  the  folds,  and  of  the 
ink  upon  it.^  I  said  the  jury  might  look  at  the  will ;  and  I  left  the 
question  to  them  whether,  from  the  evidence,  they  were  satisfied  that 
the  alteration  was  made  before  the  wiU  was  executed.  The  jury 
said,  "  We  are  satisfied  the  alteration  was  made  before  the  wiU  was 
executed." 

I  then  directed  a  verdict  to  be  entered  for  the  defendants,  with 
leave  for  the  lessor  of  the  plaintiff  to  move  to  enter  a  verdict  for  him, 

1  The  will  had  been  folded  up  and  placed  in  an  envelope,  and  part  of  the  interline- 
ation occurred  upon  a  crease  in  the  paper,  which  was  relied  upon  as  showing  that 
those  words  must  have  been  written  before  the  testator  had  fiUed  up  the  will  ana  given 
it  to  Mary  Thornton. 
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if  the  court  should  be  of  opinion  that  there  was  no  admissible 
evidence  to  show  that  the  alteration  was  made  before  the  will  was 
executed. 

A  rule  nisi  having  been  accordingly  obtained,  — 

Keating  and  Whitmore  showed  cause.*  First,  the  onus  of  proving 
that  the  alterations  were  made  before  execution  was  not  properly 
cast  upon  the  defendants.  The  learned  judge  acted  upon  the  au- 
thority of  Cooper  v.  Beckett;  but  that  decision  is  not  satisfactory.  It 
is  opposed  to  the  prior  authorities  in  the  ecclesiastical  courts ;  In  re 
Gross,  1  Notes  of  Eccl.  and  Mar.  Ca.  189 ;  In  re  Edwards,  1  Notes  of 
Eccl.  and  Mar.  Ca.  401 ;  and  one  of  the  members  of  the  judicial  com- 
mittee, Vice  Chancellor  Knight  Bruce,  differed  from  the  judgment, 
and  Sir  Herbert  Jenner  Fust  did  not  coincide  with  the  opinion  there 
expressed  when  the  case  afterwards  came  before  him.  4  Notes  of  Eccl. 
and  Mar.  Ca.  189.  The  observations  of  Dr.  Lushington  in  Burgoyne  v. 
Shawler,  1  Robert  5,  are  not  borne  out  by  the  21st  section  of  the  Wills 
Act,  1  Vict  c.  26.  Larkins  v.  Larkins,  3  Bos.  &  P.  16,  does  not  sup- 
port the  proposition  for  which  it  is  cited  in  Cooper  v.  Beckett.  At  all 
events,  this  court  is  not  bound  by  that  decision,  and  will  look  to  the 
reasoning  upon  which  it  is  founded.  Blemishes  appearing  on  the 
face  of  a  deed  are  presumed  to  be  made  before  execution.  Best  on 
Presumptions,  p.  85.  1  Shep.  Touchst.  53.  Trowel  v.  Castle,  1  Keb. 
21.  See  also  Doe  d.  Tatham  v.  Cattamore,  ante,  Q.  B.  364.  There 
is  no  reason  why  a  different  rule  should  be  applied  to  wills,  where 
every  intendment  is  to  be  made  in  support  of  the  testator's  inten- 
tion. 1  Wms.  Exeq.  57 ;  and  Bond  v.  Seawell,  3  Burr.  1773.  In 
Hope  v.  Harman,  11  Jur.  1097,  the  rule  which  throws  upon  the 
party  producing  the  onus  of  proving  that  an  alteration  was  made 
before  execution  is  stated  to  be  confined  to  negotiable  instruments. 
But  again,  the  lessor  of  the  plaintiff  relies  upon  the  will  in  this 
case  as  much  as  the  defendant;  and  the  onus  of  proof  of  its  va- 
lidity ought  to  be  thrown  upon  him,  in  order  to  establish  his  case. 
Under  3  &  4  Will.  4,  c.  106,  s.  3,  the  lessor  of  the  plaintiff,  although 
heir  at  law,  must  claim  as  devisee. 

[Lord  Campbell,  C.  J.  Quacunque  via,  the  heir  would  be  entitled, 
so  the  onus  of  establishing  the  will  cannot  be  cast  on  him.  You 
must  prove  that  the  estate  is  out  of  him.  That  act  only  applies 
where  there  is  a  valid  devise  to  the  heir.] 

Then,  independently  of  any  declarations,  there  was  evidence  upon 
which  the  jury  might  find  for  the  defendants,  even  supposing  that 
prima  facie  the  presumption  is  that  the  alterations  were  made  after 
execution.  The  whole  of  the  will  was  in  the  testator's  handwriting; 
and  the  words  of  the  alteration  being  written  over  a  crease  show 
clearly  that  they  must  have  been  inserted  previously  to  its  being 
folded  up,  and,  therefore,  go  a  long  way  to  rebut  such  a  presumption. 
Knight  V.  Clements,  8  Ad.  &  E.  215 ;  s.  c  7  Law  J.  Rep.  (n.  s.)  Q.  B. 

1  January  29  and  February  1,  before  Lord  Cabipbell,  C.  J.,  Patteson,  Coleb- 
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144,  will  be  relied  on  to  show  that  the  jury  could  not  form  an  opinion 
from  the  inspection  of  the  will ;  but  no  such  point  was  there  decided ; 
all  that  was  said  was,  that  a  mere  conjecture  raised  by  inspection  is 
not  evidence  upon  which  they  should  act  Here  there  were  other 
facts  existing  deliors  the  instrument  itself  upon  which  the  jury  might 
form  an  opinion. 

[Lard  Uampbell,  C.  J.  If  the  interlineation  were  in  a  different 
handwriting,  they  might  probably  draw  an  inference  that  it  was  not 
made  at  the  same  time  as  the  will.] 

The  clause  appointing  executors  is  here  interlined,  and  as  it  was 
proved  that  the  testator  had  before  made  a  will,  it  is  highly  improba- 
ble he  should  have  executed  this  will  without  such  a  dause ;  and  if 
one  interlineation  is  made  before  execution,  all  may  reasonably  be  in- 
ferred to  be  80.  Suppose  that  Appollina  Biddulph  had  been  referred 
to  in  the  latter  part  of  the  will  as  the  said  Appollina  Biddulph,  the 
conclusion  would  be  irresistible  that  the  testator  had  inserted  the  sen- 
tence in  which  she  was  first  named  before  he  wrote  the  latter  part  of 
the  will.  Again :  supposing  it  had  been  proved  that  this  will  had 
been  put  upon  a  file  immediately  after  it  was  executed,  and  upon  in- 
spection it  appeared  that  the  wire  had  passed  through  one  of  the 
interlined  words,  could  it  be  doubted  that  this  would  be  evidence  that 
the  interlineation  was  made  before  execution  ?  It  is  sufficient  if  there 
was  any  evidence  upon  which  a  jury  might  legally  act.  If  there  was, 
they  have  by  their  verdict  found  it  siifEcient.  In  Cooper  v.  Beckett^ 
the  judicial  committee  of  the  Privy  Council  acted  upon  an  inspection 
of  the  will,  and  determined  the  question  upon  that  ground,  as  they 
were  satisfied,  from  the  fact  of  a  circumflex  appearing  to  be  carried 
into  the  testator's  name,  that  the  witnesses  who  deposed  to  the  altera- 
tions being  made  after  execution  were  mistaken. 

Lastly,  the  declarations  received  in  evidence  were  properly  admis- 
sible. There  was  no  question  here  as  to  the  testator's  intention,  the 
sole  point  to  be  ascertained  being,  whether  a  certain  alteration  took 
place  before  or  after  execution.  In  order  to  ascertain  that  fact,  it  is 
material  to  know  whether  such  a  person  as  Appollina  Biddulph  ex- 
isted at  the  date  of  the  will,  what  was  her  relation  to  the  testator,  and 
whether  he  was  then  aware  of  her  existence,  and  of  her  relation  to 
him.  Therefore,  his  previous  declaration  that  he  intended  to  provide 
for  her  is  evidence,  not  for  the  purpose  of  incorporating  that  intention 
in  the  will,  but  of  excluding  the  probability  that,  subsequently  to  the 
time  of  his  becoming  acquainted  with  these  facts,  he  had  altered  hia 
will  to  meet  them.  If  evidence  had  been  given  showing  affirmative- 
ly that  the  testator  never  knew  Appollina  Biddulph,  or  that  she  had 
not  been  born  until  after  the  date  of  his  will,  it  would  have  been  con- 
clusive against  the  defendants.  Why,  then,  may  not  declarations 
leading  to  a  contrary  inference  be  evidence  to  rebut  such  a  presump- 
tion ?  They  show  as  a  matter  of  fact  that,  prior  to  the  execution  of 
the  will,  an  intention  existed  in  his  mind  to  benefit  Appollina  Bid- 
dulph, and  that  this  intention  did  not  first  arise  after  that  time. 
Wlierever  intention  is  part  of  the  inquiry,  prior  declarations  of  inten- 
tion are  evidence  of  its  existence.     It  is  on  this  ground  that  previous 
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declarations  of  prisoners  are  evidence  to  prove  or  disprove  malice  in 
cases  of  homicide.  If  there  were  a  draft  of  a  will  with  these  words 
in  it^  and  it  was  shown  that  this  will  was  in  the  first  instance  drawn 
up  by  mistake,  that  draft  would  be  evidence  of  intention.  1  Jarman 
on  Wills,  354.  Newhurgh  v.  Newburgh^  3  Madd.  364.  Hippesley  v. 
Homer,  Turn.  &  R.  68.  In  KerU  v.  Brooke,  3  Moore,  P.  C.  C.  334,  it 
seems  to  have  been  assumed  that  an  unsigned  memorandum  of  al- 
terations was  sufficient  evidence  that  they  were  made  after  attesta- 
tion. There  the  sole  question  was  as  to  the  effect  of  the  memoran- 
dum as  evidence. 

[Lord  Campbell,  C.  J.  You  must  go  on  and  show  a  probability 
that  the  testator  carried  his  preexisting  intention  into  effect] 

The  first  step  is  to  show  that  such  declarations  are  a  legitimate 
mode  of  proving  the  fact  of  an  intention  in  her  favor ;  the  second, 
that  they  raise  a  probability  of  his  having  done  what  he  intended 
As  to  this,  it  is  contended  that  the  probability  of  an  act  having  been 
done  derived  from  a  preexisting  intention  to  do  it  is  as  properly  a 
subject  for  the  consideration  of  a  jury  as  any  other  probability  of  a 
fact  If  it  is  certain  that  a  man  has  done  one  of  two  given  acts, 
each  of  which  is  equally  probable  per  se,  there  will  be  a  greater  prob- 
ability that  he  has  done  that  which  he  has  previously  expressed  his 
intention  of  doing. 

[  Wightman,  J.  The  question  is  as  to  the  time  of  the  alteration. 
Now,  ho^y  does  this  evidence  bear  upon  that  ?  It  is  dear  that,  at 
some  period,  he  had  forgotten  his  previous  intention.] 

It  is  impossible  to  give  positive  evidence  of  the  state  of  the  will 
when  he  signed  it,  but  it  is  more  probable  that  he  would  not  have 
completed  it  without  carrying  out  his  declared  intention.  The  paper 
without  the  interlineation  is  entirely  silent  about  the  object  of  his  de- 
clared intention ;  and  this  evidence  does  not  go  to  show  what  the 
particular  intention  was,  but  to  raise  a  probability  that  he  carried  out 
that  intention,  whatever  it  was.  The  knowledge  and  feelings  of  the 
testator  towards  the  objects  of  his  bounty  are  clearly  material  to  this 
inquiry.  Where  the  question  arises,  whether  a  will  has  been  duly 
executed  or  not,  the  courts  have  acted  upon  probabilities.  Bond  v. 
Seawellj  and  Best  on  Presumptions.  Wherever  fraud  or  forgery  is 
imputed,  previous  declarations  of  intention  are  admitted,  because  they 
raise  a  probability  that  the  testator  carried  out  his  intention. 

[  Coleridge,  J.  There  the  presumption  of  fraud  is  excluded  by  the 
evidence.] 

So,  here,  the  suggestion  that  this  addition  was  an  afterthought  is 
excluded. 

[  Coleridge,  J.  Would  a  direct  assertion  by  the  testator  that  he  had 
made  an  interlineation  in  favor  of  Appollina  Biddulph  be  evidence 
that  he  did  so  before  execution  ?] 

It  would  as  against  the  lessor  of  the  plaintiff,  who  claims  under 
the  testator. 

[Lord  Campbell,  C.  J.  It  would  be  difficult  to  distinguish  such  a 
subsequent  declaration  from  a  verbal  statement  that  he  had  made  a 
will  in  her  favor.] 
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It  is  not  necessary  to  argue  whether  the  subsequent  declarations 
were  evidence,  as  there  were  others  clearly  prior.  Probably,  however, 
a  subsequent  declaration  of  intention  would  be  admissible  as  show- 
ing that  the  previous  intention  continued  to  exist  down  to  a  period 
later  than  the  date  of  the  wilL 

Whateley  and  Phipsot^  in  support  of  the  rule. 

[Lor^  Campbelli  C.  J.  You  need  not  trouble  yourselves  to  support 
Cooper  v.  Beckett^  as  we  all  agree  that  the  party  relying  upon  an  in- 
terlineation in  a  will  must  give  some  evidence  of  the  time  when  it 
was  made.  The  rest  of  the  members  of  the  judicial  committee  of 
the  Privy  Council  were  consulted  as  to  that  decision,  and  they  all 
agreed  in  it] 

The  question  then  is,  whether  there  was  any  legitimate  evidence 
given  to  rebut  the  presumption  that  the  alterations  were  made  after 
the  will  was  executed.  No  doubt  there  are  many  cases  where  such 
declarations  as  were  here  tendered  may  be  evidence ;  as,  for  instancei 
where  the  question  is,  whether  the  testator  made  a  second  will,  or 
whether  the  will  is  a  forgery,  because  there  such  declarations  may  be 
inconsistent  with  the  existence  of  the  will,  or  may  negative  the  intent 
of  that  alleged  to  be  forged.  But  upon  this  issue,  which  is  on  the 
independent  fact,  whether  the  testator  did  or  did  not  sign  his  will  with 
these  alterations  in  it,  such  declarations  are  not  admissible.  It  is  a 
mere  question  as  to  time,  and  the  declarations  are  not  relevant  to  that 
inquiry.  It  is  clear  that  any  declarations  by  the  testator  to  the  effect 
that  he  had  made  his  will  would  not  be  admissible.  It  would  be 
hearsay  evidence  of  a  fact  not  included  in  any  of  the  known 
exceptions. 

[Lord  Campbell^  C.  J.  Except  on  the  ground  that  declarations  of 
a  testator  respecting  property  are  evidence  against  all  parties  claiming 
under  him.] 

The  lessor  of  the  plaintiff,  who  is  heir  at  law  of  the  testator,  does 
not  claim  under  the  will,  and  so  cannot  be  bound  by  any  declarations 
respecting  the  will.  Suppose  a  testator  declares  that  his  will  has 
been  attested  by  two  witnesses,  that  would  not  supply  the  want  of 
an  attestation.  Or  suppose  a  will  made  before  1838  were  attested  by 
only  two  witnesses,  a  declaration  by  the  testator  that  he  had  executed 
it  after  1838  would  not  be  admissible.  Here  the  question  is,  whether 
this  alteration  has  been  attested  by  two  witnesses.  Then,  are  the 
prior  declarations  of  intention  admissible  upon  this  inquiry,  which  is 
not,  whether  there  'was  an  intention  to  benefit  Appollina  Biddulph 
when  the  declarations  were  made,  but  whether  that  intention  was 
carried  into  effect  before  the  testator  signed  his  will  ?  It  is  said  the 
intention  being  shown  to  have  once  existed,  it  most  probably  con- 
tinued, and  that,  therefore,  these  words  must  have  been  written  be- 
fore  execution ;  but  it  is  quite  clear  that  the  testator  did  not  at  all 
times  preserve  that  preexpressed  intention.  That  is  shown  by  the 
will  giving  the  premises  to  his  brother  before  the  alterations  were 
made.  He  thereby  contradicted  his  intention  to  give  them  to  Appol- 
lina Biddulph. 

14  • 
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[PaUesan,  J.  The  declarations  only  speak  of  a  general  intention 
to  Denefit  Appollina  Biddulph,  and  not  of  any  particular  property 
which  he  meant  to  leave  her. 

Lord  Campbell,  C.  J.  You  assume  that  this  was  a  perfect  docu- 
ment before  the  alterations  were  made.  It  is  possible  that^  still  pre- 
serving his  intention,  he  may,  while  drawing  up  the  will,  have  casually 
omitted  to  carry  it  out ;  and  when  he  came  to  the  end,  he  discovered 
and  remedied  the  defect] 

Such  a  possibility  is  too  conjectural  to  be  acted  upon  against  the 
presumption  sanctioned  by  Cooper  v.  Beckett.  The  question  here  is, 
whether  these  words  form  part  of  the  will.  Prior  declarations  of  a 
testator  have  never  been  admitted  in  evidence  as  to  the  contents  of  a 
will.  Broome's  Le^  Maxims,  p.  260.  Wms.  on  Exec.  290,  4th  ed. 
Doe  V.  Hiscocksj  5  Mee.  &  W.  SiSS ;  s.  c  9  Law  J.  Rep.  (n.  s.)  Exch. 
27.  Clayton  v.  Lord  Nugent,  13  Mee.  &  W.  200 ;  s.  c.  13  Law  J. 
Eep.  (n.  s.)  Exch.  363.  Thomas  v.  Thomas,  6  Term  Rep.  671.  WhU- 
aker  v.  Tatham^  7  Bing.  628 ;  s.  c.  9  Law  J.  Rep.  C.  P.  189.  Neither 
is  a  draft  of  the  will  admissible  for  that  purpose.  Miller  v.  Travers^ 
8  Bing.  244 ;  and  Newburgh  v.  Newburgh. 

[Lord  Campbell,  C.  J.  Those  cases  all  refer  to  the  construction  of 
the  devise,  and  the  evidence  was  given  to  vary  the  lailguage  of  the 
will] 

This  is,  in  truth,  a  question  of  construction,  viz.,  whether  certain 
words  are  to  be  considered  as  forming  part  of  the  devise  or  not. 

Lastly,  it  is  said  that,  independently  of  these  declarations,  there  is 
evidence  to  rebut  the  presumption  that  these  alterations  were  made 
after  the  will  was  executed.  As  to  the  writing  being  on  the  crease, 
that  is  shown  to  be  no  reasonable  evidence  by  Knight  v.  Clements. 

[Lord  Campbell,  C.  J.  That  case  has  been  followed  as  to  negotia- 
ble instruments ;  but  it  would  be  dangerous  to  apply  the  same  doc- 
trine to  wills,  where  evidence  of  a  similar  kind  has  often  been  allowed 
for  the  purpose  of  showing  the  time  of  the  execution.] 

It  is  difficult  to  see  any  valid  reason  for  applying  a  different  rule  to 
wills  and  to  negotiable  instruments.  But,  at  all  events,  the  evidence 
here  relied  upon  is  too  slight  and  vague  to-  afford  any  reasonable 
ground  for  an  inference. 

Cur.  adv.  vuU. 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  [After  stating  the  facts  as  before  set  out, 
his  lordship  proceeded.]  After  a  long  and  very 'attentive  considera- 
tion of  the  authorities  and  arguments  on  both  sides,  we  have  come 
to  the  conclusion  that  the  verdict  for  the  defendants  rests  on  legiti- 
mate evidence,  and  that  it  ought  not  to  be  disturbed. 

We  agree  that  there  is  a  presumption  that  the  alteration  was  made 
after  the  will  was  executed ;  and,  of  course,  this  presumption  must 
stand  till  some  evidence  is  adduced  to  rebut  it.  We  are  not  abso- 
lutely bound  by  the  case  of  Cooper  v.  Beckett,  as  if  it  were  a  decision 
of  the  House  of  Lords,  the  tribunal  to  which  an  appeal  lies  in  the 
last  resort  from  the  courts  of  common  law ;  but  we  entirely  approve 
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of  that  decision.  We  are  not  here  called  upon  to  give  any  opinion 
respecting  an  alteration  apparent  on  the  face  of  a  deed  or  of  a  nego- 
tiable instrument ;  but  having  regard  to  the  Statute  of  Frauds,  and  to 
the  stat.  1  Vict  c.  26,  respecting  wills,  we  entertain  no  doubt  that 
the  orms  is  cast  upon  the  partv  who  seeks  to  derive  an  advantage 
from  such  an  alteration  in  a  will,  to  adduce  some  evidence  from  which 
the  jury  may  infer  that  the  alteration  was  made  before  the  will  was 
executed.  Without  this  rule,  there  would  be  a  dangerous  fadlity 
given  to  a  testator  to  alter  a  holograph  will  after  its  execution ;  all 
wills  might  be  altered  by  spoliation ;  and  the  presumption  contended 
for  by  the  defendant  is  inconsistent  with  the  2l8t  section  of  the  Wills 
Act,  which  enacts,  ^  That  no  alteration  made  in  a  will  after  the  exe* 
cution  thereof  shall  be  valid,  unless  the  alteration  be  executed  in  like 
manner  as  is  required  for  the  execution  of  the  will,  with  the  exception 
that  the  signature  and  attestation  may  be  in  the  margin  instead  of  at 
the  foot  of  the  wilL" 

We  have  to  consider,  therefore,  whether,  in  this  case,  there  was  any 
admissible  evidence  to  rebut  the  presumption.  The  evidence  relied 
upon  consisted  of  declarations  by  the  testator  frequently  made  before, 
and  nearly  down  to,  the  time  when  the  will  was  executed,  that  he 
intended  to  make  provision  by  his  will  for  AppoUina  Biddulph,  (the 
now.  defendant  Mrs.  Palmer,)  coupled  with  the  fact,  that  without  this 
alteration  the  will,  which  disposes  of  the  whole  of  his  property,  real 
and  personal,  makes  no  provision  for  her.  v  Are  these  declarations 
admissible  evidence  to  rebut  the  presumption?  or,  in  other  words, 
ought  the  judge  to  have  received  this  evidence,  and  to  have  told  the 
jury  that  from  this  evidence  they  would  be  justi&ed  in  inferring  that 
the  alteration  had  been  made  at  the  time  when  the  will  was  executed, 
although  they  were  not  bound  to  do  so  ? 

It  may  be  convenient,  first,  to  consider  the  question,  whether,  if  in 
a  will  which  is  not  in  the  handwriting  of  the  testator,  an  alteration 
appears,  evidence  might  be  received  of  previous  declarations  by  him 
that  he  intended  to  dispose  of  his  property  in  the  manner  in  which  it 
is  disposed  of  by  the  will  in  its  altered  form.  If  the  draft  of  the 
will  could  be  produced  corresponding  with  the  will  in  its  altered  form, 
would  it  not  be  admissible  evidence,  and  might  not  the  jury  infer 
from  it,  that  before  the  will  was  executed  the  draft  and  the  will  had 
been  compared  and  the  mistake  rectified  ?  Would  not  written  or 
verbal  instructions  from  the  testator  to  his  solicitor  to  draw  the  will 
in  the  altered  form  be  equally  admissible  ?  In  what  respect  do  such 
verbal  instructions  differ  for  this  purpose  from  a  contemporaneous 
declaration  by  the  testator  to  another  person  that  he  had  determined 
in  his  will  to  dispose  of  his  property  in  Ihe  manner  carried  into  efiect 
by  the  will  as  altered  ?  What  distinction  can  be  drawn  between  the 
draft  of  the  will  or  the  written  instructions  for  the  will,  and  the 
verbal  declaration  of  the  testator's  intention,  except  as  to  the  strength 
of  the  evidence  which  they  respectively  afibrd  ?  As  to  admissibility, 
they  all  seem  to  rest  on  the  same  principle;  and  if  the  verbal  declara- 
tion of  intention  must  be  rejected,  so  must  the  draft  of  the  will  with 
the  initials  of  the  testator  affixed  to  it.    It  would  not  be  very  credit- 


164  COURT  OF   QUEEN'S  BENCH,  1851. 

Doe  d.  Shallcross  v.  Palmer  &  others. 

able  to  the  law  if  such  evidence  were  to  be  excluded,  as  a  logical  in- 
ference might  be  fairly  drawn  from  it  respecting  the  priority  of  two 
events  —  the  making  of  the  alteration  and  the  execution  of  the  will; 
and  I  am  not  aware  of  any  principle,  rule  of  law,  decided  case  or 
dictum  against  the  admissibility  of  such  evidence.  I  allow  we  can- 
not be  guided  alone  by  the  consideration  that  both  parties  claim  under 
the  testator,  for  declarations  of  the  testator  after  the  time  when  a 
controverted  will  is  supposed  to  have  been  executed  would  not  be 
admissible  to  prove  that  it  had  been  duly  signed  and  attested  as  the 
law  requires ;  and  for  the  same  reason,  a  declaration  by  the  testator 
after  the  will  was  executed,  that  the  alteration  had  been  made  previ- 
ously, would  be  inadmissible.  But  the  previous  declarations  of  the 
testator,  as  to  his  testamentary  intentions,  do  not  seem  to  be  liable  to 
the  same  objections.  They  demonstrate  that  the  alteration  is  not  an 
afterthought ;  they  cannot  have  been  uttered  with  any  view  of  evad- 
ing the  law  respecting  the  execution  of  wills ;  and  they  still  leave 
upon  the  devisee  the  burden  of  proving,  by  reasonable  evidence,  that 
this  law  has  been  complied  with. 

There  certainly  is  evidence  which,  in  particular  cases,  would  weigh 
with  a  reasonable  man  in  forming  a  belief  on  a  doubtful  question, 
and  which  the  law  excludes ;  because,  if  generally  admitted,  it  would 
more  frequently  mislead  than  guide  to  a  just  conclusion ;  but  this 
evidence  is  not  of  that  nature,  for  although  it  may  vary  very  much 
with  respect  to  the  weight  to  be  giveij  to  it,  it  seems  liable  to  no 
greater  objection  than  the  declarations  of  the  testator  respecting  his 
testamentary  intentions  where  a  will  is  impeached  on  the  ground  of 
incompetency  or  of  fraud.  If  declarations  of  the  testator  are  receiv- 
able to  rebut  the  presumption  respecting  an  alteration  in  a  will  in  the 
handwriting  of  another  person,  is  there  to  be  a  different  rule  as  to  a 
holograph  will  ?  There  being  a  greater  facility  in  altering  such  a  will 
after  its  execution,  the  declarations  may  be  entitled  to  less  weight ; 
but  surely,  if  they  are  admitted  with  respect  to  the  alteration  of  one 
class  of  wills,  they  cannot  be  excluded  with  respect  to  the  other. 

Although  no  decision  can  be  quoted  in  which  such  evidence  for 
rebutting  this  specific  presumption  has  been  admitted,  no  case  has 
occurred  inwhich  it  has  been  rejected ;  and  in  cases  closely  analogous, 
similar  evidence  has  often  been  received.  Declarations  of  the  testator 
have  been  admitted  to  rebut  the  presumption  that  a  legacy  is  satisfied 
by  a  provision  in  the  lifetime  of  the  testator,  and  to  rebut  the  pre- 
sumption as  to  an  executor  being  entitled  to  the  residue  of  the  per- 
sonal estate.  Not  only  where  the  competency  of  the  testator  is  in 
dispute,  but  in  all  cases  where  there  is  any  imputation  of  fraud  in  the 
making  of  the  will,  the  declarations  of  the  testator  are  admitted  re- 
specting his  dislike  or  affection  for  his  relations,  or  those  who  appear 
in  the  will  to  be  the  objects  of  his  bounty,  and  respecting  his  inten- 
tions either  to  benefit  them  or  to  pass  them  by  in  the  disposition  of 
his  property.  Doe  v.  Allen^  8  Term  Rep.  137 ;  and  Doe  v.  Hardy^  1 
Moo.  &  R  525. 

The  case  of  Bateman  v.  Penninffton^  3  Moore's  P.  C.  C.  223,  although 
not  adverted  to  in  the  argument,  appears  entitled  to  great  considera- 
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tion.  The  executors  of  Richard  Sparling  Berry,  the  testator  having 
died  suddenly,  propounded  for  probate  in  the  Prerogative  Court  of 
Canterbury  two  papers  found  in  his  escritoire.  The  first  was  a  will 
written  in  ink,  with  the  date,  5th  of  October,  1837,  written  in  pencil 
in  the  third  line,  with  the  signature  of  the  testator  likewise  written  in 
pencil,  and  preceded  by  the  following  words,  also  written  in  pencil : 
"  In  case  of  accident,  I  sign  this  my  will."  This  paper  had  a  clause 
of  attestation,  but  without  the  subscription  of  any  witness.  The  other 
paper  without  date  in  the  form  of  a  will  was  subscribed  by  the  testa* 
tor  in  ink ;  this  paper  had  a  clause  of  attestation,  without  the  sub- 
scription of  any  witness.  The  deceased  at  the  time  of  his  death 
was  seized  of  real  estates  and  possessed  of  personal  property  of  great 
value,  which  were  all  disposed  of  by  these  testamentary  papers. 

Now,  prima  faciej  these  papers  were  not  entitled  to  probate,  the 
presumption  being  that  they  were  only  deliberative ;  and  Sir  Her- 
bert Jenner  rejected  an  allegation  in  support  of  them  which  relied 
chiefly  upon  the  declaration  in  pencil  ^<^  In  case  of  accident,  I  sign 
this  my  wilL"  But  upon  appeal  t<^  the  judicial  committee  this  sen- 
tence was  reversed,  and  the  cause  being  there  retained,  probate  was 
granted,  although  the  date  and  signature,  being  in  pencil,  were  pre- 
sumptively deliberative,  and  the  circumstance  of  the  attestation 
clauses  being  unwitnessed  afforded  a  strong  presumption  against  the 
will,  the  court  of  appeal  being  influenced  by  the  declaration  of  the 
deoeaoed  that  he  intcndod  to  die  testate.  Might  not  a  similar  declara- 
tion in  writing  by  the  deceased  on  another  paper,  or  by  word  of  mouth| 
have  been  admitted  equally  to  rebut  the  presumption  ? 

Almost  all  the  cases  cited  on  the  part  of  the  plaintiff  were  merely 
instances  of  the  rejection  of  declarations  of  the  testator  where  the 
question  was  upon  the  construction  of  ambiguous  language  used  by 
him  in  his  wilL  But  this  is  not  a  case  of  patent  ambie^uity,  or  upon 
the  meaning  of  words  at  all,  the  question  being  entirely  one  of  fact 
upon  the  priority  of  two  events,  the  making  of  the  alteration  and  the 
execution  of  the  will.  It  therefore  much  more  nearly  resembles  the 
cases  respecting  the  factum  of  the  will,  in  which  the  declarations  of 
the  testator  have  been  admitted. 

The  plaintiff^s  counsel  relied  much  upon  Newburgh  v.  Newburgh^ 
where  the  testator  having  executed  a  will  devising  to  his  wife  lands 
in  the  county  of  Sussex,  it  was  proposed,  with  the  view  of  making 
the  will  likewise  carry  to  her  lands  in  the  county  of  Gloucester,  to 
prove  that  the  draft  oi  the  will  prepared  by  the  solicitor  and  settled 
by  the  conveyancer  devised  to  the  wife  lands  in  the  counties  of  Sus- 
sex and  Gloucester,  which  the  testator  approved  of,  and  desired  to  be 
copied  for  his  execution,  and  that  the  stationer  who  copied  it  inad- 
vertently left  out  "  and  Gloucester,"  changing  counties  into  county. 
Sir  John  Leach,  master  of  the  rolls,  and  afterwards  the  House  of 
Lords,  according  to  the  unanimous  advice  of  all  the  judges,  decided 
that  the  evidence  was  not  admissible  to  enlarge  the  devise  as  it  ap- 
peared on  the  face  of  the  will.  There  can  be  no  doubt  as  to  the 
propriety  of  that  decision,  for  the  proposed  addition  would  have  been 
a  ne\^  will,  contrary  to  the  Statute  of  Frauds.    But  in  thp  present 
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case,  the  evidence  admitted  was  to  show  that  the  devise  under 
which  the  defendants  claimed  was  part  of  the  will,  when  it  was  duly 
executed. 

The  case  of  Miller  v.  Travers  is  equally  well  decided,  and  equally 
inapplicable.  There  the  testator  devised  all  his  freehold  estates  in 
the  county  of  Limerick  and  city  of  Limerick,  having  no  estates  in  the 
county  of  Limerick,  and  a  very  small  estate  in  the  city  of  Limerick, 
but  large  estates  in  the  county  of  Clare,  which  he  intended  to  pass 
by  his  will,  but  did  not  mention.  The  devisee  proposed  to  show  by 
parol  evidence  that  the  estates  in  the  county  of  Clare  were  devised  to 
him  in  the  draft  of  the  will ;  that  the  draft  was  sent  to  a  conveyancer 
to  make  certain  alterations,  not  affecting  the  estates  in  the  county  of 
Clare ;  that,  by  mistake,  he  erased  county  of  Clare  ;  and  that  the  tes- 
tator, after  keeping  the  will  by  him  for  some  time,  executed  it  without 
adverting  to  this  alteration.  Lord  Chancellor  Brougham,  by  the 
advice  of  Lord  Chief  Justice  Tindal  and  Lord  Chief  Baron  Lynd- 
hurst,  most  properly  held  that  the  proposed  evidence  was  inad- 
missible. 

The  only  other  case  cited  worth  mentioning  was  Doe  v.  Hiscocks. 
There,  a  testator  devised  lands  to  his  son  John  Hiscocks  for  life,  and  on 
his  decease  to  the  testator's  grandson  John  Hiscocks,  eldest  son  of  the 
said  John  Hiscocks,  for  life,  and  on  his  decease  to  the  first  son  of  the  body 
of  his  said  grandson  John  Hiscocks,  in  tail  male,  with  remainder  over. 
At  the  time  of  making  the  will,  the  testator's  son  John  Hiscocks  had  been 
twice  married ;  by  his  first  wife  be  had  one  son,  Simon ;  by  his  second, 
an  eldest  son  John,  and  other  younger  children,  sons  and  daughters. 
The  question  was,  whether  this  John  or  Simon  should  take,  neither 
of  them  answering  fully  the  description  given  in  the  will.  An  eject- 
ment being  brought  by  Simon  against  John,  it  was  proposed  to  offer 
in  evidence  the  instructions  given  by  the  testator  for  his  will,  and 
also  declarations  made  by  him  after  its  execution,  to.show  that  Simon 
was  really  the  person  in  his  contemplation  as  the  object  of  his  bounty 
at  the  time  of  making  the  will.  This  evidence  was  received,  but  the 
Court  of  Exchequer  set  aside  a  verdict  founded  upon  it>,  being  of 
opinion  that,  for  the  purpose  of  removing  this  ambiguity,  the  declara- 
tions of  the  testator  ought  not  to  be  received  as  to  what  he  intended 
to  do  in  making  his  will.  The  object  of  the  evidence  was  to  assist 
in  the  construction  of  the  will;  and  the  real  question  was,  whether 
this  should  be  considered  an  instance  of  latent  or /^o/en^  ambiguity. 
The  decision,  therefore,  whether  right  or  wrong,  is  no  authority  in 
this  case,  where  the  question  is  totally  different. 

Upon  the  whole,  there  being  no  authority  adverse  to  the  defendants, 
analogous  cases  being  in  their  favor,  and  the  admission  of  the  con- 
tested evidence  appearing  to  us  to  be  conducive  to  truth  and  justice, 
we  are  of  opinion  that  it  was  rightly  admitted.  This  is  the  only 
question  which  we  have  to  determine.  If  the  evidence  was  admissi- 
ble, the  weight  to  be  given  to  it  was  a  question  for  the  jury. 

But  it  may  be  proper  to  notice  the  argument  much  pressed  at  the 
bar,  that  the  declarations  in  favor  of  Appollina  Biddulph  are  com- 
pletely outweighed  by  the  subsequent  deliberate  intention  which  the 
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^testator  is  supposed  to  have  entertained  to  leave  the  premises  in 
"  question  in  fee  simple  to  his  brother  Francis.  Although  we  should 
believe  that  the  limitation  of  the  premises,  as  at  first  framed,  was  by 
deliberation  and  not  by  mistake,  this  does  not  show  that  the  testator 
had  ever  for  one  moment  changed  his  intention  to  make  a  provision 
by  his  will  for  Appollina  Biddulph.  Here,  the  alteration  consists  in 
turning  a  devise  in  fee  of  certain  cottages  to  Francis  Brookes  into  a 
limitation  to  him  for  life,  with  a  remainder  in  fee  to  Appollina  Bid- 
dulph.  If  for  a  moment  he  intended  that  she  should  take  no  interest 
in  those  cottages,  we  must  recollect  the  declarations  proved  were  not 
that  he  meant  to  leave  these  specific  cottages  to  her,  only  that  he 
meant  to  provide  for  her  by  his  will ;  and  it  might  easily  have  hap- 
pened that  before  he  had  finished  the  writing  of  his  will,  or  upon 
reading  it  over  before  it  was  executed,  he  recollected  that  he  had  made 
no  provision  for  her,  and  that  he  then  introduced  the  alteration,  with 
a  view  to  keep  the  promise  which  he  had  often  made.  This  seems 
much  more  probable  than  that  he  introduced  the  alteration  after  the 
will  was  executed,  and  before  it  was  sealed  up  in  the  manner  de- 
scribed, although  it  afterwards  remained  in  his  own  custody.  Not 
only  may  all  be  presumed  to  know  the  law  upon  the  subject,  but  this 
testator  himself  had  executed  a  prior  will,  and  was  acquainted  with 
the  solemnities  required  for  a  valid  devise  of  real  estate.  There  ap- 
pears to  be  no  ground  for  the  conjecture  that  he  might  have  altered 
the  will  after  its  execution,  intending  to  have  the  will  reattested  and 
republished.  He  had  an  ample  opportunity  to  have  done  so,  if  he  had 
80  intended.  There  seems  every  reason  to  believe  that  he  sealed  up 
the  will  immediately  after  its  execution,  and  he  certainly  delivered  it 
in  a  sealed  packet  a  few  weeks  before  his  death  to  Mary  Thornton, 
intending  that  it  should  remain  in  her  custody  till  he  should  commit 
the  fatal  act  which  he  then  meditated. 

We,  therefore,  think  that  the  jury  were  fully  justified  in  coming  to 
the  conclusion  that  the  alteration  was  made  before  the  will  was 
executed.  If  the  lessor  of  the  plaintiff  had  proved  that  down  to  the 
execution  of  the  will  the  testator  did  not  know  of  the  existence  of 
Appollina  Biddulph,  or  that  he  had  expressed  a  purpose  to  exclude 
her  from  his  will,  an  answer  would  have  been  given  to  the  evidence 
offered  by  the  defendants  to  rebut  the  presumption  that  the  alteration 
was  subsequent  to  the  will ;  but  the  obliterated  words  showing  that 
these  premises  had,  at  the  first  writing  of  this  clause  in  the  will,  been 
limited  in  fee  to  Francis,  afford  a  sufficient  answer.  It  being  quite 
certain  that  the  testator  intended  that  Appollina  Biddulph  should  take 
the  premises  after  the  death  of  Francis,  and  the  intention  appearing 
to  us  to  be  testified  according  to  the  rules  of  law,  we  think  that  she 
ought  to  be  allowed  to  remain  in  the  possession  of  them,  and  that 
this  rule  to  enter  the  verdict  for  the  lessor  of  the  plaintiff  ought  to  be 

Rule  discharged. 
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Easter  Term,  Maj  2,  1851. 

Coniraci  —  Damagesy  Measure  of —  Non-DeUvery  of  Goods  —  Pay- 
ment by  Bill  afterwards  dishonored  —  Bankrupt 

A.  contracted  to  deliver  to  B.  certain  quantities  of  iron,  payment  for  which  was  to  be  by  bills 
at  specified  dates,  which  were  accepted  by  B.,  and  dishonored  at  maturity.  Afterwards  B. 
became  bankrupt,  and  his  assignees  sued  A.  for  non-delivery  of  a  portion  of  the  iron :  — ^ 

Hdd^  that  the  assignees  were  entitled  to  recover  only  such  damages  as  could  have  been  re- 
covered by  B.  at  the  time  of  his  bankruptcy,  namely,  the  difference  between  the  contract 
and  the  market  price  of  the  iron. 

Where,  by  a  contract  for  delivery  of  goods,  payment  is  to  be  made  by  bills  which  are  dis- 
honored before  the  goods  are  delivered,  the  parties  are  then  placed  in  the  same  position  as 
if  the  bills  had  never  been  given,  or  the  contract  had  been  to  pay  in  ready  money,  and  the 
vendee  can  recover  only  the  difference  between  the  contract  price  and  market  price  of  the 
goods. 

Assumpsit.  The  first  count  of  the  declaration  was  upon  a  con- 
tract, made  before  the  bankruptcy,  for  the  sale  of  500  tons  of  pig 
iron  by  the  defendant  to  the  bankrupts,  at  4/.  per  ton,  to  be  delivered 
at  Chester  in  parcels  of  100,  200,  and  200  tons,  at  the  times  in  that 
count  mentioned,  and  to  be  paid  for  by  the  bankrupts'  accepting  bills 
to  be  drawn  by  the  defendant  on  them  for  the  price  of  those  parcels 
respectively.     Breach,  non-delivery  of  a  portion  of  the  iron. 

Plea  —  Nan  assumpsit. 

At  the  trial,  before  Cresswell,  J.,  at  the  Chester  Spring  assizes, 
1850,  a  verdict  was  taken  for  the  plaintiffs  for  the  damages  laid  in 
the  declaration,  subject  to  the  opinion  of  the  court  upon  s,  case^ 
which  stated  that  the  bankrupts,  previous  to  1846,  were  owners  of 
extensive  iron  works  near  Dudley,  in  the  county  of  Worcester,  and 
carried  on  business  under  the  name  of  "  The  Oak  Farm  Iron  Com- 
pany," and  the  defendant  was  an  ironmaster,  having  also  extensive 
iron  works  in  Flintshire.  The  case  set  out  various  letters  containing 
the  contract  as  alleged  in  the  first  count  of  the  declaration,  which 
appeared  to  have  been  made  in  July,  1847.  The  bankruptcy  took 
place  on  the  11th  of  February,  1848.  The  defendant  had  sent  to  the 
bankrupts  invoices  of  the  three  parcels  of  iron  to  be  delivered  under 
the  contract;  and,  accompanying  each  invoice,  the  defendant  sent  to 
the  bankrupts  a  bill  drawn  by  the  defendant  on  them  for  the  price  of 
the  parcel  mentioned  in  the  invoice,  which  bills  the  bankrupts  ac- 
cepted and  returned  to  the  defendant  before  the  bankruptcy.  The 
bill  for  the  price  of  the  first  parcel  of  100  tons,  which  bore  date  the 
2d  of  August,  1847,  was  duly  paid  at  maturity.  The  other  bills  for 
800/.  each,  dated  respectively  the  1st  of  September  and  the  1st  of 
October,  1847,  fell  due  before  the  bankruptcy,  and  were  not  paid. 
Previously  to  the  bankruptcy,  the  defendant  had  indorsed  one  of 
these  last-mentioned  bills  to  the  Royal  Bank  of  Liverpool,  who  were 
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the  holders  thereof  for  value  at  the  time  of  the  bankruptcy,  and  who 
subsequently  proved  the  amount  under  the  fiat,  but  never  received 
any  dividend.  The  defendant  was  the  holder  of  the  other  of  these 
two  bills  at  the  time  of  the  bankruptcy,  and  he  subsequently  proved 
the  same  under  the  fiat,  but  after  the  commencement  of  this  action 
such  proof  was  expunged  by  the  commissioner  on  the  application  of 
the  defendant.  He  never  received  any  dividend.  It  was  admitted 
by  the  defendant  on  the  trial  that  there  had  been  a  deficiency  of  iron, 
to  the  extent  of  185  tons  10  cwt. ;  but  it  was  contended,  on  the  part 
of  the  defendant,  that  there  was  not  any  such  evidence  as  would  sup- 
port the  special  contxact  declared  upon,  and,  even  if  that  were  prpved, 
that  the  plaintiffs  were  only  entitled  to  nominal  damages.  The 
plaintifis,  however,  contended  that  there  was  sufficient  evidence  to 
warrant  the  jury  in  finding  that  the  contract  set  out  in  the  .declara- 
tion was  made,  and  that  the  plaintifis,  as  assignees,  were  entitled  to 
recover  from  the  defendant  the  full  price  of  the  iron  which  had  been 
withheld  from  the  bankrupts.  The  question  for  the  opinion  of  the 
court  was,  whether  under  the,  circumstances  stated  in  the  case  the 
jury  would  have  been  warranted  in  finding  that  the  contract  set  out 
in  the  declaration  was  made;  and  if  the  court  should  be  of  that 
opinion,  and  that  the  plaintiffs  were  entitled  to  judgment  in  the 
action,  then  a  verdict  was  to  be  entered  for  the  plaintifis  for  such 
damages  as  the  court  should  direct 

Hu^h  HiU^  for  the  plaintifis.  The  declaration  is  fully  supported 
by  the  evidence.  The  only  question  of  law  is,  what  damages  the 
plaintifis  are  entitled  to  recover.  And  it  is  contended  that  they  ought 
to  be  in  the  same  position  in  this  respect  as  if  the  action  had  been 
brought  by  the  bankrupts  the  moment  after  the  breach  of  contract ; 
and  it  is  admitted  that  there  was  a  deficiency  of  185  tons  10  cwt., 
while  the  bills  were  running.  In  that  case,  no  set-ofi*  by  reason  of 
the  bills  not  being  paid  could  have  been  pleaded,  and  the  bankrupts 
might  have  recovered  the  full  value  of  what  ought  to  have  been  de- 
livered. If  so,  the  assignees  are  entitled  to  stand  in  the  same  position. 
It  is  not  found  that  there  has  been  any  alteration  in  the  price  of  iron ; 
therefore,  the  damages  will  be  the  price  at  the  day  when  it  ought  to 
have  been  delivered.  It  is  not  the  ultimate  loss  to  the  bankrupts' 
estate,  but  what  the  bankrupts  might  themselves  have  recovered, 
which  is  the  criterion  of  damage.  Mill  v.  Smithy  12  Mee.  &  W.  618 ; 
s.  c.  13  Law  J.  Rep.  (n.  s.)  Exch.  243.  Alder  v.  Keighley^  15  Mee.  &  W. 
117 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Exch.  100.  This  question  arises  on 
non  .assumpsUy  not  upon  any  plea  of  set-off"  or  mutual  credit,  which,, 
according  to  Colson  v.  Welsk^  1  Esp.  379,  could  not  be  set  up  as  a 
defence  to  this  action  by  the  assignees  for  unliquidated  damages. 

Welsbtfj  contra.  There  is  no  sufficient  evidence  shown  upon  the 
case  to  support  the  contract  declared  upon.  Then,  as  to  the  measure 
of  damages.  Neither  the  doctrine  laid  down  for  the  plaintiffs  nor 
the  cases  cited  are  disputed,  as  there  is  no  doubt  that  assignees  take 
all  the  legal  and  equitable  rights  of  the  bankrupt,  and  amongst  others 
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the  right  to  recover  damages  for  breach  of  contracts,  which  the  bank- 
rupt himself  would  have  been  entitled  to  recover  at  his  bankruptcy. 
But,  applying  that  principle  here,  the  bankrupts  would  only  have 
been  entitled  to  recover  nominal  damages.  At  the  time  of  the  bank- 
ruptcy the  bills  had  been  dishonored,  and  the  defendant,  therefore, 
stood  in  the  position  of  an  unpaid  vendor,  in  which  case  the  measure 
of  damages  is  the  difference  between  the  value  at  the  time  when  the 
contract  was  made  and  the  value  at  the  time  when  it  was  broken. 
There  was  no  evidence  of  any  such  difference  in  the  present  case. 
Hill  V.  Smith  and  Alder  v.  Keighley  are  very  different  from  this  case. 
The  fact  of  the  contract  being  for  payment  by  bills  does  not  affect  the 
question,  because,  when  the  bills  have  turned  out  to  be  valueless,  it  is 
the  same  as  if  they  had  never  been  given.  Giving  a  bill  is  only  a 
prima  facie  payment ;  and  if  it  has  been  dishonored  at  the  time  of  the 
bankruptcy,  the  assignees  are  entitled  to  recover  as  from  an  unpaid 
vendor. 

[Pattesonj  J.  The  bankrupts  might  have  recovered  full  damages 
directly  they  discovered  the  non-delivery,  but  having  waited  until  the 
bills  were  dishonored,  they  lost  their  remedy.] 

To  decide  otherwise  would  be  to  enable  the  plaintiffs  to  recover 
on  the  dishonored  bills.  If  the  time  of  the  breach  is  looked  to,  the 
acceptance  of  the  bills  by  the  defendant  did  not  damnify  the  bank- 
rupts or  their  assignees ;  for,  if  the  bankrupts  took  up  the  bills,  their 
assignees  might  recover  the  amount  as  paid  upon  a  failure  of  con- 
sideration, because  the  goods  were  not  delivered ;  and  if  the  defendant 
had  taken  up  the  bills,  he  would  have  no  remedv  against  the  bank- 
rupts or  the  assignees  for  the  same  reason.  As,  therefore,  there  is  no 
actual  damnification  proved,  the  plaintiffs  can  only  recover  nominal 
damages  for  the  breach  of  contract. 

Hillf  in  reply.  It  is  a  fallacv  to  say  that  these  parties  are  in  the 
same  position  as  if  the  bills  had  never  been  given.  The  contract  was 
partially  performed  on  the  part  of  the  bankrupt  by  giving  the  bills, 
one  of  which  was  paid.  The  two  others,  which  were  dishonored, 
were  proved  against  the  estate,  but  the  proof  was  afterwards  ex- 
punged. Still,  the  fact  of  their  dishonor  cannot  be  set  up  as  a  de- 
fence to  the  breach  of  contract.  It  was  impossible  to  return  the  bills 
and  put  the  parties  in  statu  quo.  It  is  admitted  that  the  plaintiffs 
must  recover  nominal  damages,  yet  that  recovery  could  not  be  set  up 
to  an  action  upon  the  bills. 

[  Wiffhtman,  J.  Suppose  the  bills  had  been  dishonored  while  the 
rest  of  the  iron  was  in  transitu,  could  it  have  been  stopped  ?] 

It  is  difficult  to  say  whether  the  equitable  right  of  stopping  in 
transitu  would  have  applied  or  not ;  but  that  consideration  will  not 
determine  this  case. 

Lord  Campbell,  C.  J.  The  plaintifis  are  entitled  to  have  the 
verdict  entered  for  them  upon  non  assumpsit.  It  is  admitted  that 
there  is  evidence  to  support  the  declaration,  and  We  are  at  liberty  to 
draw  whatever  conclusion  a  jury  might  have  drawn ;  and  we  do  so  in 


COURT   OF   QUEEN'S  BENCH,  1851.  171 


Yalpy  &  another,  Assignees  of  Boydell  &  another,  v.  Oakeley. 


saying  that  the  contract  is  proved.  Then,  as  to  the  amount  of 
damages.  I  find  no  fault  with  any  of  the  cases  cited ;  but  consistently 
with  them,  and  in  accordance  with  what  justice  requires,  we  say  that 
the  damages  should  be  merely  nominal.  We  are  to  look  to  the  time 
of  the  bankruptcy  to  ascertain  the  measure  of  damages.  By  the 
contrast,  payment  was  to  be  by  bills,  and  while  these  bills  were 
current  they  were  payment,  but  as  soon  as  they  were  dishonored  the 
defendant  was  placed  in  the  same  position  as  if  they  had  never  been 
given  at  alL  Now,  if  that  Jiad  been  the  case,  the  purchaser  clearly 
could  only  have  recovered  the  difference  between  the  contract  price 
and  the  market  price,  but  not  the  whole  value  of  the  goods.  It  is 
allowed  that  an  unpaid  vendor  is  only  liable  to  that  extent.  Where 
payment  is  to  be  made  by  bill,  and  no  bill  is  ^ven,  it  is  just  the  same 
thing  as  if  payment  was  to  be  made  in  ready  money.  What,  then, 
was  the  state  of  things  between  these  parties  at  the  time  of  the 
bankruptcy  ?  The  bilk  were  then  dishonored,  and  the  parties  were 
in  the  same  position  as  if  they  had  never  been  given  at  all  or  the 
contract  bad  not  been  to  pay  by  bills.  If  the  bankrupts  had  sued 
them,  they  could  only  have  recovered  the  difference  between  the 
contract  price  and  the  market  price ;  and  there  being  no  such  difference 
proved  here,  they  could  only  have  recovered  nominal  damages,  and 
their  assignees  stand  in  the  same  position  in  this  respect.  This  may 
be  likened  to  a  case  where  the  vendor  may  stop  in  transitu  if  bilb 
delivered  as  payment  become  dishonorea  before  the  transitiM  is 
completed. 

Patteson,  J.  It  is  conceded  that  there  is  a  breach  of  coqtract; 
therefore,  there  must  certainly  be  nominal  damages  recovered  by  the 
plaintiffs.  The  question  is,  whether  they  are  entitled  to  recover  the 
actual  value  of  the  goods  not  delivered.  Now,  as  it  is  put,  there 
being  no  difference  proved  between  the  contract  price  and  the  market 
price,  only  nominal  damages  can  be  recovered.  The  question  is, 
whether  the  bills  being  dishonored  are  not  just  the  same  as  if  they 
had  never  been  given  at  all  in  this  action,  which  is  for  non-delivery 
of  part  of  the  goods.  If  the  action  had  been  brought  while  the  bills 
were  current  it  would  have  been  a  very  different  case,  for  the  vendee 
would  then  have  had  a  right  to  insist  on  the  delivery  of  the  goods. 
But  all  this  occurred  before  the  bankruptcy ;  and  the  assignees  can 
only  stand  in  the  same  position,  as  the  bankrupts  stood  at  the  time 
of  the  bankruptcy,  and  the  bankrupts  themselves  at  that  time  could 
only  have  recovered  nominal  damages.  The  case  cited  from  the 
Court  of  Exchequer  did  not  arise  between  vendor  and  vendee,  but 
money  was  remitted  for  a  specific  purpose,  which  was  not  performed. 
Instead  of  doing  so,  the  defendants  applied  it  in  payment  of  another 
debt  due  to  themselves,  and  it  was  held  that  they  were  bound  to 
perform  the  contract  into  which  they  had  entered,  and  the  assignees 
were  entitled  to  recover  full  damages  only  because  the  bankrupt  him- 
self could  have  done  so. 

WiGHTMAN,  J.     There  was,  no  doubt,  evidence  to  support  this 
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contract ;  and  the  only  question  is  as  to  the  amount  of  damages, 
whether  they  should  be  measured  by  the  whole  contract  price  of  the 
iion,  or  whether  they  should  be  merely  nominal.  I  see  nothing  to 
distinguish  this  from  the  ordinary  case  of  lien  of  an  unpaid  vendor. 
As  long  as  the  bills  were  running,  they  may  be  taken  to  have  been 
prima  facie  pavment,  but  they  were  dishonored  before  the  iron  was 
delivered ;  and  m  that  case,  I  have  no  doubt  that  the  vendor's  lien 
attaches,  and  that  he  may  retain  his  goods  until  he  is  paid.  Is  there, 
then,  any  difference  here  shown  between  the  contract  price  and  the 
market  price  ?  for  if  any  such  difference  exists,  it  is  that  which  the 
vendee  could  recover.  Now,  no  such  difference  appears  in  this  case ; 
:and,  therefore,  the  damages  can  be  only  nominal. 

Erlb,  J.,  concurred  Tudgment  fm  the  plaintiffs. 


Gabriel  &  others  v.  Smith  &  others.^ 

Easter  Term,  April  29,  1851. 

Sale  of  Real  Estate  —  Construction  of  Conditions  of  Sale  —  Covenant 
to  produce —^  Deeds  not  in  Vendor* s  Possession. 

One  of  the  conditions  of  sale,  subject  to  which  certain  copyhold  estates  were  purchased, 
stipulated  tiiat  the  vendors  should  not  be  required  to  produce  any  deeds,  instruments,  or 
documents  of  title  not  in  their  possession ;  and  all  deeds  of  covenant  for  production,  and 
attested,  official,  or  other  copies,  or  extracts  of  or  from  any  deed,  will,  &c.,  whether  recited 
or  referred  to  in  the  abstract  or  not,  which  the  purchaser  should,  subject  to  this  condition, 
require  for  verifying  the  abstract,  or  for  any  other  purpose,  and  all  certificates,  &c«,  required 
to  prove  any  descent,  fact,  matter,  or  thing  whatsoever,  also  all  searches  and  inquiries  for 
the  purpose  of  ascertaining  where  such  instrument  or  evidence  were  to  be  found,  and  ail 
costs  and  expenses  incidental  thereto,  should  be  respectively  paid,  made,  searched  for  and 
obtained  by  and  at  the  expense  of  the  purchaser  requiring  the  same,  and  all  expenses  of 
examination  and  comparison  of  the  abstract  with  the  deeds,  and  of  procuring  ^e  produc- 
tion of  sudi  deeds  as  the  purchaser  under  this  condition  should  have  a  right  to  require, 
should  be  exclusively  borne  and  paid  by  the  purchaser :  — 

^M,  in  an  action  to  recover  back  the  deposit  paid  upon  the  sale,  that,  under  the  above  con- 
dition, the  vendors  were  not  bound  to  procure  a^  covenant  for  the  production  of  two  deeds 
not  in  the  possession  of  the  vendor,  but  which  were  set  out  in  the  abstract  of  title  delivered 
to  the  purchaser,  and  to  which  the  vendors  had  procured  access  for  the  purpose  of  verify- 
ing the  abstract 

Indebitatus  assumpsit  by  the  plaintiffs,  as  executors  and  executrix 
of  Thomas  Gabriel,  deceased,  against  the  defendants,  to  recover  346/., 
alleged  in  one  count  to  be  money  had  and  received  to  the  use  of  the 
said  testator,  and  in  another  count  as  received  to  the  use  of  the  plain- 
tiiis  as  such  executors  and  executrix.  The  defendants  pleaded  non 
assumpserunt ;  and  issue  having  been  joined  thereon,  the  following 
case  was,  by  the  order  of  Coleridge,  J.,  stated  for  the  opinion  of  the 
court:  — 
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Case.  The  defendants  are  the  devisees  in  trast  and  executors  of 
the  last  will  and  testament  of  Simon  Fallover,  deceased,  and  on  the 
2d  of  August,  1848,  they,  by  one  Daniel  Cronin,  an  auctioneer,  caused 
certain  copyhold  premises  holden  of  the  manor  of  Fulham,  in  the 
county  of  Middlesex,  the  property  of  the  said  S.  F.,  and  mentioned 
in  the  accompanying  particulars  of  sale,'  to  be  put  up  to  sale  by  pub- 
lic auction  in  lots,  and  the  said  T.  G.  was  then  declared  the  purchaser 
of  that  portion  of  the  said  premises  which  is  comprised  in,  and  de- 
scribed as,  lots  2,  3,  and  4  of  the  said  particulars  at  and  for  several 
sums,  amounting  to  the  sum  of  1730/.,  under  and  subject  to  the  sev- 
eral conditions  of  sale  mentioned  in,  and  appended  to,  the  said  par- 
ticulars ;  and  the  said  T.  G.  then,  in  pursuance  of  the  said  conditiouB 
of  sale,  paid  into  the  hands  of  the  said  auctioneer  the  sum  of  346L 
as  a  deposit  and  in  part  payment  of  the  said  purchase  money,  and 
signed  at  the  foot  of  the  said  particulars  and  conditions  a  contract 
for  payment  of  the  remainder  of  the  purchase  money.  (A  copy 
of  the  contract  was  set  out)  The  defendants,  after  the  sale,  delivered 
an  abstract  of  their  title  to  the  solicitor  of  the  plaintiffs,  from  which 
it  appeared  that  the  said  S.  F.  derived  his  title  under  one  Sir  Elijah 
Impey,  deceased,  and  that  by  a  certain  indenture,  bearing  date  the  17th 
of  February,  1768,  and  inaae  between  Sir  J.  Reade,  Bart,  of  the  first 
part,  the  said  Sir  E.  L  (then  E.  L)  of  the  second  part,  Mary  Reade, 
spinster,  daughter  of  the  said  Sir  J.  IL,  of  the  third  part,  and  John 
Dunning  and  Edmund  Byron  of  the  fourth  part,  (and  being  a 
settlement  on  the  marriage  of  the  said  E.  I.  with  the  said  M.  R»,) 
after  reciting,  amongst  other  things,  that  the  said  E.  L  had  trans- 

1  The  material  conditions  of  sale  were  the  following: — 

6.  That  the  recital  or  statement  of  any  intestacy,  descent,  or  other  fact  whatsoever, 
contained  in  any  deed,  or  other  instrument  of  assurance,  dated  twenty  years  ago,  or 
upwards,  shall  in  itself,  and  without  further  evidence  or  inquiry,  be  full  and  con- 
clusive evidence  of  the  intestacy,  descent,  or  fact  so  recited  or  stated,  and  the  vendors 
shall  not  be  required  to  produce  any  deeds,  instruments,  or  documents  of  title  not  in 
their  possession,  and  all  deeds  of  covenant  for  production,  and  attested,  official,  or  oUier 
copies  or  extracts  of  or  from  any  deed,  will,  act  of  Parliament,  surrender,  admittance, 
court  roll,  or  other  document  or  instrument,  whether  recited  or  referred  to  in  the  ab- 
stract or  not,  which  the  purchaser  shall,  subject  to  this  condition,  require  for  verifying 
the  abstract  or  for  any  other  purpose,  and  all  certificates,  copies  of  entries  in  registers, 
and  other  evidence,  which  may,  or  but  for  this  condition  might,  be  required  to  prove 
or  establish  any  descent,  fact,  matter,  or  thing  whatsoever,  also  all  searches  and  in- 
quiries for  the  purpose  of  ascertaining  where  such  instrument  or  evidence  arc  to  be 
found,  and  all  costs  and  expenses  incidental  thereto  respectively,  shall  be  respectively 
paid,  made,  searched  for,  and  obtained  by,  and  at  the  expense  of,  the  purchaser  requiring 
the  same,  and  all  expenses  of  the  examination  and  comparison  of  the  abstract  with  the 
deeds,  and  of  procunng  the  production  of  such  deeds  as  the  purchaser,  under  this  con- 
dition, will  have  arieht  to  require,  shall  be  exclusively  borne  and  paid  by  the  purchaser. 

8.  That  such  of  Uie  deeds  in  the  possession  of  the  vendors  as  relate  to  more  than 
one  of  the  lots  hereby  offered  for  sale  shall  be  delivered  to  the  largest  purchaser  of 
the  same,  to  the  greatest  amount  in  value,  or  shall  be  retained  by  the  said  trustees,  if 
the  whole  shall  not  be  sold.  And  the  purchaser  to  whom  the  deeds  are  delivered,  or 
the  trustees,  in  case  of  their  retaining  the  said  deeds,  shall,  at  the  expense  of  any 
other  purchaser  requiring  the  same,  enter  into  the  usual  covenants  with  such  other 
purchaser  for  the  production  thereof,  but  the  purchaser  or  purchasers  shall  only  re- 
quire a  deed  of  covenant  from  the  vendors  for  the  production  of  such  deeds  as  are  in 
their  possession,  and  limited  to  the  continuance  of  their  possession  thereof. 
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fenred  the  sum  of  3000^.  East  India  stock,  with  other  moneys,  into 
the  names  of  the  said  J.  D.  and  E.  B.,  it  was  declared  and  agreed 
that  the  same  was,  amongst  other  funds,  transferred  into  their  names 
upon  the  trusts  in  the  said  indenture  mentioned  and  declared,  and  in 
which   said  indenture  was  and  is  contained  a  power  enabling  the 
trustees  of  the  said  settlement  to  lay  out  the  said  trust  moneys  in  the 
purchase  of  freehold  lands  in  England,  to  be  settled  to  the  use  of  the 
said  E.  L  for  life,  with  remainder  to  the  use  of  the  said  M.  R.  for  life, 
with  remainder  to  the  use  of  all  the  children  of  the  said  E.  I.  and  the 
said  M.  R.,  and  the  heirs  of  their  bodies  lawfully  issuing  as  tenants 
in  common,  with  cross  remainders  between  them  in  like  manner,  with 
ultimate  remainders  to  the  use  of  the  said  E.  I.  in  fee ;  and  in  the 
same  indenture  was  and  is  contained  a  declaration  or  proviso  that  if 
the  said  E.  I.  should  settle  and  assure  lands  or  tenements  in  fee  sim- 
ple, situate  in  England,  or  copyhold  lands  or  hereditaments  holden 
of  the  said  manor  of  Fulham  of  the  yearly  value  of  200/.,  to  the  use 
of  the  said  E.  I.  and  M.  R,  and  the  children  and  issue  between  them 
two  to  be  begotten,  in  such  and  the  same  manner  as  was  thereinbefore 
directed  to  be  limited  of  the  lands  and  hereditaments  thereinbefore 
authorized  to  be  purchased,  then  the  trusts  therein  declared  concern- 
ing the  said  sum  of  2000Z.  stock  should  cease,  and  such  last-mentioned 
sum  should  be  transferred  into  the  name  of  the  said  E.  I.  for  his  own 
tuse  absolutely ;  and  in  the  said  indenture  is  contained  a  power  en- 
;abling  the  said  E.  I.  and  M.  R.  to  appoint  new  trustees.    The  said 
•E.  B.  afterwards  died,  leaving  the  said  J.  D.  him  surviving,  and  the 
rsaid  sum  of  2000/.,  together  with  the  other  stockd,  thereupon  became 
•vested  in  the  said  J.  D.,  who  was  afterwards  created  Baron  Ashburton, 
;and  he  subsequently  died  in  August,  1783,  having  by  a  codicil  to  his 
last  will  appointed  J.  Banay,  W.  Radcliff,  and  J.  Morris  executors 
•thereof  during  the  minority  of  his  infant  son.     Both  the  trustees 
.named  in  the  said  settlement  having  thus  died,  by  an  indenture  bear- 
ing date  the  21st  of  February,  1785,  and  made  between  the  said  E. 
L,  then  Sir  E.  L,  and  the  said  Mary  his  wife  of  the  first  part,  the  said 
J.  B.,  W.  R.,  and  J.  M.  of  the  second  part,  and  Sir  R.  Sutton,  Bart, 
T.  Walker,  and  G.  Rooke  of  the  third  part,  the  said  Sir  E.  I.  and  M. 
his  wife  duly  appointed  the  said  Sir  R,  S.,  T.  W.,  and  G.  R.  to  be 
trustees  of  the  said  settlement,  and  shortly  after  such  appointment  the 
-said  sum  of  2000/.,  with  the  other  trust  moneys,  were  transferred  into 
the  names  of  the  said  trustees.     On  or  about  the  22d  of  November, 
1786,  the  said  E.  L,  in  pursuance  and  execution  of  the  power  vested 
.in  him,  surrendered  into  the  hands  of  the  said  manor  of  Fulham  cer- 
tain copyhold  lands  holden  of  the  said  manor  of  the  yearly  value  of 
200/.,  (and  of  which  the  said  lands  comprised  in  the  said  lots  2, 3,  and 
4  in  the  particulars,  and  contracted  to  be  purchased  by  the  said  T.  G., 
were  parcel,)  to  the  use  and  behoof  of  the  said  Sir  R.  S.,  T.  W.,  and 
^G.  R.,  their  heirs  and  assigns,  upon  the  several  trusts,  and  to  and  for 
the  intents  and  purposes,  and  subject  to  the  limitations,  powers,  pro- 
visoes, and  agreements  expressed  and  declared  in  and  by  the  said 
indenture  of  settlement ;  and  in  or  about  the  year  1812,  the  customary 
heur  of  the  surviving  trustee  of  the  said  settlement  was  duly  admitted 
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to  the  said  copyhold  hereditaments  and  premises  upon  the  trosts  of 
the  said  settlement  The  said  Sir  E.  L  died  in  the  year  1809,  leaving 
nine  children,  seven  of  whom  were  the  children  of  his  said  marriage 
with  the  said  Mary  his  wife,  and  the  said  Lady  Impey  died  in  1820. 
On  the  30th  of  June,  1823,  the  said  seven  children,  or  the  heirs  of 
such  of.  them  as  were  then  dead,  surrendered  the  said  copyhold 
hereditaments  to  the  use  of  J.  West^  his  heirs  and  assigns,  upon  trust 
for  sale,  and  he  was  thereupon  admitted  thereto,  which  surrender,  bv 
the  custom  of  the  manor,  operated  to  bar  the  estates  tail  of  the  chil- 
dren of  the  said  Sur  E.  I.  in  the  said  copyhold  premises,  with  all 
remainders  over.  The  said  J.  W.,  in  pursuance  of  his  powers  and 
trusts  for  sale,  sold  on  the  24th  of  June,  1825,  and  surrendered  on  the 
2dth  of  June,  1825,  part  of  the  said  copyhold  premises,  including  the 
said  lots  2, 3,  and  4,  to  Messrs.  Douglas  and  H.  Thompson.  The  said 
J.  W.  also  on  the  same  day  sold  and  surrendered  other  parts  of  the 
said  copyhold  estates  comprised  in  the  said  settlement  to  the  said  S. 
F.,  who  upon  that  occasion  took  a  covenant  from  the  said  J.  W. 
to  produce  the  prior  deeds,  but  the  said  Messrs.  D.  and  T.  did 
not  take  any  such  covenant,  but  the  surrender  of  the  30th  of  June, 
1823,  was  delivered  over  to  them  by  the  said  J.  W.  On  the  3d  of 
May,  1826,  the  said  S.  F.  contracted  with  the  said  Messrs.  D.  and  T. 
for  the  purchase  of  the  said  lots  2,  3,  and  4,  and  they  then  entered 
into  a  covenant  to  produce  the  deed  of  the  30th  of  June,  1823,  but 
the  said  S.  F.  had  no  covenant  from  the  said  Messrs.  D.  and  T.  to 
produce  any  other  deeds.  In  January,  1827,  the  said  lots  were  sur- 
rendered to  the  said  S.  P.,  who,  on  the  16th  of  April,  1827,  was  ad- 
mitted thereto,  aqd  by  his  will,  dated  the  3d  ol  February,  1831, 
devised  the  same  to  the  said  defendants  in  trust  for  sale.  The  said 
deed  of  settlement  of  the  17th  of  February,  1768,  and  the  deed  of  the 
21st  of  February,  1785,  appointing  the  new  trustees,  were  set  out  in 
the  abstract  of  the  vendor's  title  delivered  by  the  defendants  to  the 
solicitor  of  the  plaintiffs,  but  neither  of  those  deeds  was  in  the  posses- 
sion of  the  defendants,  nor  was  any  covenant  for  prodaction  of  those 
deeds  set  out  in  their  abstract  of  title.  They,  however,  procured  access 
to  those  deeds  for  examination  of  the  abstract,  but,  upon  being  called 
upon  to  procure  a  covenant  for  their  production  to  the  plaintiffs  in 
future,  they  alleged  they  were  not  bound  to  do  so  under  the  conditions ; 
whereas  the  plaintiffs  contend  that  there  is  nothing  in  the  conditions 
which  gave  them  notice  that  they  were  not  to  have  such  a  covenant, 
and  that  such  a  covenant  is  absolutely  necessary  for  the  manifestation 
of  their  title  in  future.  The  plaintiffs  then  applied  to  the  persons  in 
whose  custody  the  said  indentures  of  the  17th  of  February,  1768,  and 
the  21st  of  February,  1785,  then  were,  and  who  were  legally  entitled 
to  hold  the  same,  for  a  covenant  to  produce  the  said  two  indentures, 
but  such  persons  altogether  refused  to  enter  into  such  covenant ;  where- 
upon the  plaintiffs  gave  notice  to  the  defendants  that  the  title  to  the 
said  lots  2,  3,  and  4  was  unmarketable,  and  that  they  were  not  bound 
to  accept  the  same  or  to  complete  the  said  purchase,  and  subsequently 
commenced  an  action  against  the  said  D.  C,  the  auctioneer,  to  re- 
cover back  the  said  sum  of  346/.,  the  amount  of  the  deposit  paid  by 
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their  testator  to  the  said  auctioneer,  on  the  ground  that  the  vendors 
bad  failed  in  deducing  a  good  title  to  the  said  premises.  The  said 
action  having  been  commenced  against  the  said  D.  C,  he  applied  for 
relief  under  the  Interpleader  Act,  and  an  order  was  thereupon  duly 
made,  by  Coleridge,  J.,  on  the  7th  of  February,  1850,  by  which  it  was 
ordered  that  the  said  D.  C.  should  pay  into  the  court  the  said  sum  of 
846/.,  and  that  the  said  action  as  to  him  should  be  barred,  and  that 
this  action  should  be  tried  between  the  plaintiffs  and  the  defendants 
for  money  had  and  received,  and  that  the  question  in  the  cause  should 
be,  whether  the  defendants  had  deduced  a  good  title  to  the  said  lots 
2,  3,  and  4,  according  to  the  said  conditions  of  sale,  and  that  the  costs 
of  the  auctioneer  and  all  other  costs  should  be  reserved  until  after  the 
trial ;  and  this  action  bas  accordingly  been  prosecuted  by  the  plain- 
tiffs against  the  defendants,  in  compliance  with  the  said  order  of  Col- 
eridge, J.  It  was  agreed  that  the  said  particulars  and  conditions  of 
sale,  and  also  a  copy  of  the  said  deed  of  the  17th  of  February,  1768, 
should  for  all  purposes  be  taken  and  considered  as  parts  of  this  case. 
The  question  for  the  opinion  of  the  court  was,  whether,  under  the 
conditions  of  sale,  the  vendors  were  bound  to  procure  a  covenant  for 
the  production  of  the  said  deeds  of  the  17th  of  February,  1768,  and 
the  21st  of  February,  1785,  or  either  of  them ;  or  whether,  without 
such  a  covenant,  they  had  not  deduced  a  good  title  to  the  said  prem- 
ises, according  to  the  conditions  of  sale.  If  the  court  should  be  of 
opinion  that  a  good  title  had  been  deduced  according  to  the  condi- 
tions of  sale,  then  the  plaintiffs  agreed  that  a  judgment  should  and 
might  be  entered  against  them  of  nolle  prosequi,  immediately  after 
the  decision  of  this  case,  or  otherwise  as  the  coujt  might  think  fit ; 
but  if  the  court  should  be  of  a  contrary  opinion,  then  the  defendants 
agreed  that  judgment  should  be  entered  against  them  by  confession 
for  346/.  damages,  immediately  after  the  decision  of  this  case,  or 
otherwise  as  the  court  might  thmk  fit,  and  that  judgment  should  be 
entered  accordingly.  * 

Cowling,  (Hance  with  him,)  for  the  plaintiffs.  The  material  condi- 
tions of  sale  are  the  sixth  and  eighth,  and  under  them  the  plaintiff  is 
at  least  entitled  to  a  covenant  to  produce  the  important  deeds  of  1768 
and  1785.  No  muniment  of  title  is  secured  to  the  plaintiff  except  the 
surrender  by  the  children  in  1823,  and  he  has  no  evidence  of  title  be- 
yond that  date.  It  is  to  be  implied  from  the  conditions  of  sale,  first, 
that  a  good  title  for  sixty  years  shall  be  shown.  Cooper  v.  Emery, 
1  Ph.  Rep.  388 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Chanc.  275.  Secondly, 
that  every  document  material  to  the  proof  of  that  title  shall  be  acces- 
sible for  the  purpose  of  verification.  Sugd.  V.  &  P.,  11th  ed.,  pp.  447, 
462.  Thirdly,  the  purchaser  is  entitled  to  all  muniments  of  title  in  the 
vendor's  control,  and  to  attested  copies  of  others  at  the  vendor's  ex- 
pense,  and  to  a  covenant  for  the  production  of  those  not  handed  over, 
which  shall  be  a  covenant  running  with  the  land.  Sugd.  V.  &  P., 
11th  ed.,  pp.  381, 479.    Berry  v.  Youngs  2  Esp.  640,  n. 

[Lord  Campbell,  C.  J.  Who  is  to  enter  into  the  covenant  which  is 
to  run  with  the  land  ?] 

Either  West  or  Douglas  and  Thompson. 
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[Lard  Campbell^  C.  X  They  have  ceased  to  have  any  estate  in  the 
land.] 

Then  that  only  makes  the  defect  in  the  title  more  objectionable, 
and  the  vendors  ought  to  have  disclosed  the  true  state  of  the  title. 
The  sixth  condition  implies  clearly  that  a  covenant  to  produce  the 
deeds  not  in  the  vendor's  possession  is  procurable,  and  no  one  upon 
reading  it  could  suppose  that  he  was  not  to  have  more  than  a  twenty- 
five  years'  title. 

[Lord  CampbeU^  C.  J.  Such  a  covenant  to  produce  as  the  pur- 
chaser requires  is  not  legally  procurable,  and  that  must  have  been 
well  known  to  the  purchaser.  The  sixth  condition  expressly  dis- 
closes that  there  were  some  documents  not  in  the  possession  of  the 
vendor.] 

In  Osborne  v.  Harvey^  12  Law  J.  Bep.  (n.  s.)  Chanc.  66,  where  the 
terms  of  the  conditions  of  sale  were  like  the  present,  it  was  held  that 
the  vendor  was  bound  to  obtain  for  the  vendee  an  inspection  of  deeds 
not  in  the  vendor's  possession.  That  the  vendor  nere  would  pro- 
cure the  deeds  for  the  purpose  of  verification,  is  clearly  impUed 
There  is  nothing  io  lead  the  purchaser  to  suppose  that  he  is  not  to 
have  the  ordinary  covenants  if  the  deeds  were  not  forthcoming  on  the 
part  of  the  vendor.  He  referred  also  to  Southby  v.  Hutt^  2  MyL  & 
Cr.207. 

Peacock^  ( C.  Clark  with  him,)  contra.  The  real  question  is  the  true 
construction  of  the  conditions  of  sale.  The  abstract  of  title  shows  a 
good  title,  and  affords  an  opportunity  for  verification ;  and  the  condi- 
tions state  that  there  are  some  deeds  not  in  the  vendor's  possession ;  so 
that  the  vendor  has  done  all  that  he  could  do.  The  case  of  Osborne 
V.  Harvey  is  very  different  from  the  present.  There  was  an  express 
stipulation  in  that  case  of  a  good  title  for  fifty  years ;  and  the  decision 
simply  is,  that,  under  the  particular  conoitions  of  sale,  the  pur- 
chaser was  entitled  to  see  that  there  were  deeds  establishing  such 
title,  and  was  not  obliged  to  take  the  abstract  of  title  for  granted. 
To  the  same  effect  is  the  case  of  Southby  v.  HtUt  The  point  here  is 
simply  one  of  construction. 

Cowling'  was  heard  in  reply. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  defendants  in 
this  case  are  entitled  to  our  judgment  I  think  the  vendor  has  done 
all  that  can  be  required  of  him  under  the  conditions  of  sale.  It  is 
admitted  that  a  good  legal  title  is  made  out  by  existing  deeds,  which 
were  produced  to  the  purchaser,  and  of  which  an  abstract  has  been 
made ;  but  still,  if  the  conditions  had  been  framed  in  the  usual  man- 
ner, it  would  have  been  right  to  say  that  the  vendor  had  not  done 
all  that  was  required  of  him.  When,  however,  we  look  at  the  sixth 
condition,  it  appears  that  the  vendor  has  done  all  that  could  be  re- 
quired of  him ;  for  it  shows  that  there  are  deeds  not  in  the  possession 
of  the  vendors,  and  there  is  a  stipulation  that  they  shall  not  be  re- 
quired to  produce  any  deeds  not  in  their  possession,  and  an  express 
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agreement  that  all  deeds,  covenants  for  production,  and  other  docu- 
ments should  be  obtained  "  by,"  as  well  as  at,  the  expense  of  the 
purchasers.  No  language  could  be  more  clear  than  that  which  is 
employed.  As,  therefore,  the  existing  deeds  were  produced  and  the 
abstract  verified,  the  vendor  has  done  all  that  could  be  required  of 
him.  The  purchaser  took  upon  himself  the  risk  of  obtaining  the 
deeds,  or  covenant  to  produce  them  from  the  persons  who  held  them. 
The  case  is  very  different  from  Osborne  v.  Harvey  and  other  similar 
cases,  because  there  the  stipulation  related  to  the  verification  of  the 
abstract  of  title,  and  it  was  most  reasonable  to  hold  that  the  pur- 
chaser should  see  the  deeds  from  which  the  title  was  deduced ;  but 
there  is  nothing  unreasonable  in  supposing  that  a  purchaser  takes 
upon  himself  the  risk  of  the  persons  in  possession  of  deeds  either 
granting  the  deeds  or  giving  a  covenant  to  produce  them. 

Patteson,  J.  The  question  turns  entirely  on  the  construction  of 
the  sixth  condition  and  the  meaning  of  the  little  word  '^  by."  That 
condition  applies  to  documents  over  which  the  vendor  had  no  control 
whatever,  and  as  to  those  it  is  manifest  the  purchaser  is  to  run  the 
risk,  as  weU  as  to  be  at  the  expense  and  trouble,  of  finding  out  where 
they  are,  and  of  obtaining  covenants  to  produce  them.  Taking  the 
whole  condition  together,  it  seems  to  me  the  word  "  by  "  must  mean 
that  as  to  all  deeds  not  in  the  vendor's  possession  the  purchaser 
must  take  the  risk  of  getting  a  covenant  to  produce  them  as  well  as 
he  can. 

WiGHTMAN,  J.  The  defendants  have  made  out  a  good  legal  title, 
and  the  abstract  has  been  verified  by  an  actual  examination,  not 
only  with  the  deeds  in  the  vendor's  possession,  but  with  those  in  the 
possession  of  other  persons.  The  only  question  is,  whether  the  ven- 
dors are  bound,  under  the  sixth  condition,  to  procure  a  covenant  for 
the  production  of  the  deeds  upon  which  the  title  rests.  Nothing  can 
be  clearer  than  the  terms  of  this  condition ;  the  meaning  of  which  is, 
that  the  purchaser  is  to  be  at  the  risk,  as  well  as  the  cost  and  trouble, 
of  obtaining  any  covenant  to  produce  what  may  be  necessary. 

Erle,  J.  It  is  clear  from  the  sixth  condition  that  there  were  deeds 
requisite  to  the  title  outstanding  in  the  hands  of  other  persons ;  and 
the  question  is.  Who  is  to  get  the  covenant  of  the  persons  holding  such 
deeds  for  the  production  of  them  ?  It  is  said  that,  under  the  sixtli 
condition,  the  vendor  is  bound  to  obtain  the  consent  of  such  persons 
to  the  execution  of  the  covenant ;  but,  looking  to  the  terms  of  the 
condition,  I  gather  clearly  from  it  that  the  purchaser  is  to  be  at  the 
risk  of  obtaining  the  consent  of  such  persons,  as  well  as  the  actual 
execution  by  them  of  the  deed  itself. 

Judgment  for  the  defendant. 
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Easter  Term,  Maj  2,  1851. 

Railway  Company —  Construction  of  Railways  Clauses  Act,  8  <f*  9  Vici, 
c.  20,  s.  55 —  Obstruction  of  Right  of  Way — Action  in  Riespect  of 
special  Damage  only. 

Case,  for  the  obstmction  of  a  right  of  way  as  appurtenant  to  the  messuage  and  dwelling- 
house  of  the  plaintiff,  bv  means  whereof,  as  alleged  in  the  second  count  of  the  declaration, 
the  plaintiff  could  not  have  or  enjoy  his  said  way  as  he  of  right  ought  to  have  done,  and 
otherwise  might  and  would  have  done,  and  had  been  and  was  deprived  of  the  use,  benefit, 
and  advanta^  of  the  same,  to  his  damage. 

Flea,  justifying  the  obstruction  complained  of,  for  the  purpose  of  making  and  constructing 
a  railway  under  the  powers  and  provisions  in  Uie  Great  Northern  Railway  Act,  1846,  by 
which  the  defendants  were  incorporated,  and  in  the  acts  therewith  incorporated. 

Beplication,  that  the  way  was  a  road  within  the  meaning  of  the  Railways  Clauses  Consol- 
idation Act,  1845,  that  the  defendants  had  rendered  it  impassable,  and  thereby  interfered 
with  the  same  within  the  meaning  of  that  act,  and  that  the  defendants  bad  not  caused  a 
snffident  road  to  be  made  instead  of  the  road  so  interfered  with :  — 

Hdd^  on  demurrer,  that  by  the  6th  and  55th  sections  of  the  Railways  Clauses  Consolidation 
Act,  8  &  9  Vict  c.  20,  the  remedy  by  action  for  an  interference  with  a  private  right  of  way 
was  taken  away,  except  where  special  damage  had  been  suffered,  and,  therefore,  that  the 
second  count  was  bad. 

Case.  The  first  count  of  the  declaration  alleged  that  the  plaintiff 
was  in  the  possession  and  occupation  of  a  certain  messuage  and 
dwelling-house  with  the  appurtenances,  as  tenant  thereof  for  a  term 
of  years,  whereof  divers,  to  wit,  eighty  years,  were  unexpired,  by 
reason  whereof  the  plaintiflf,  before  and  at  the  said  several  times 
when,  &c.,  was  entitled  to  the  right  of  way  hereinafter  men- 
tioned, over  the  road  hereinafter  alleged  to  have  been  interfered 
with,  that  is  to  say,  that  the  plaintiif  then  had,  and  of  right 
ought  to  have  had,  and  still  of  right  ought  to  have  a  certain  way 
from  and  out  of  the  said  messuage  and  dwelling-house  with  the 
appurtenances  unto,  into,  through,  over,  and  along  a  certain  other 
close  and  private  way,  in  the  county  of  Middlesex,  to  wit,  in  the 
parish  of  St.  Mary,  Islington,  called  and  known  as  Almina  Road, 
from,  along,  and  out  of  the  same  unto  and  into  a  certain  common  pub- 
lic Queen's  highway  in  the  county  aforesaid,  and  so  back  again  from 
the  last-mentioned  highway  unto,  into,  through,  over,  and  along  the 
said  other  close  and  private  way  last  mentioned,  and  from  thence 
unto  and  into  the  said  messuage  and  dwelling-house  with  the  appur- 
tenances, for  the  plaintiff  and  his  family  and  servants,  occupiers  of 
the  same  messuage  and  dwelling-house  with  the  appurtenances,  and 
for  others,  to  go,  return,  pass  and  repass  on  foot  and  with  horses,  carts 
and  other  carriages,  every  year  and  at  all  times  of  the  year,  at  his  or 
their  free  will  and  pleasure  as  to  the  same  messuage  and  dwelling- 
house  with  the  appurtenances-  belon^ng  and  appertaining ;  that  tlie 
said  other  close  and  private  way  called  Almina  Road  abutted  upon 
and  led  in  a  straight  course  from  the  said  messuage  and  dwelling- 

1  90  Law  J.  Rep.  (ir.  8.)  Q.  B.  391. 
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house  with  the  appurtenances  unto  and  into  the  said  common  public 
Queen's  highway,  and  the  plaintiff  as  such  occupier  a«  aforesaid  of 
the  said  messuage  and  dwelling-house  with  the  appurtenances  had, 
by  means  of  the  said  first-mentioned  way  or  road  called  Almina 
Road,  a  direct,  ready,  and  commodious  way  from  the  said  messuage 
and  dwelling-house  with  the  appurtenances  to  the  said  common  pub- 
lic Queen's  highway,  which  same  direct,  ready,  and  commodious  way 
and  the  use  thereof  to  which  the  said  plaintiff  was  so  entitled  aa 
aforesaid  was,  before  and  at  the  said  several  times  when,  &x;.,  of  great 
value  to  the  plaintiff,  to  wit,  of  the  value  of  500/.  Yet  the  defend- 
ants, well  knowing  the  premises,  and  wrongfully  and  maliciously  con- 
triving and  intending  to  injure  the  plaintiff  in  his  said  occupation  and 
interest  of  and  in  the  said  messuage  and  dwelling-house  with  the 
appurtenances,  in  the  exercise  of  the  powers  by  the  -Railways  Clauses 
Consolidation  Act,  1845,  and  the  Great  Northern  Railway  Act,  1846, 
granted,  heretofore,  to  wit,  on  the  1st  of  January,  A.  D.  1849,  and  on 
divers  other  days  and  times,  found  it  necessary  to  cross  cut  through 
a  certain  part  of  the  said  close  and  private  way  called  Almina  Road, 
and  the  same  then  was  accordingly  cross  cut  through  and  used  by 
the  defendants,  so  as  to  render  it  impassable  for  and  dangerous  and 
extraordinarily  inconvenient  to  passengers  and  carriages,  and  to  the 
plaintiff  and  other  the  persons  entitled  to  the  use  thereof  as  aforesaid, 
without  causing  a  sufficient  road  to  be  made  instead  of  the  road  so 
interfered  with,  or  any  road  whatever,  contrary  to  law  and  thfe  statute 
in  that  behalf,  whereby  the  plaintiff,  during  the  time  aforesaid,  then 
being  the  party  entitled  to  the  said  right  of  way  over  the  said  road  so 
interfered  with  by  the  company  as  aforesaid,  that  is  to  say,  by  the 
defendants,  hath  during  the  time  aforesaid  suffered  special  damage, 
by  reason  that  the  said  company,  to  wit,  the  defendants,  have  during 
ail  the  time  aforesaid  failed  to  cause  another  sufficient  road  to  be 
made  before  they  so  interfered  with  such  existing  road  as  aforesaid, 
which  special  damage  then  amounted  to  a  large  sum  of  money,  to 
wit,  500/.,  such  special  damage  having  arisen  to  the  plaintiff  not  only 
by  reason  that  the  plaintiff  by  means  of  the  premises  was  and  is 
wholly  deprived  of  the  use  of  the  said  way  called  Almina  Road,  but 
also  by  reason  that  the  plaintiff,  his  servants  and  family,  occupiers  of 
the  said  messuage  and  dwelling-house,  have  been  and  are  with  his 
and  their  carts,  horses  and  carriages,  obliged  and  compelled  to  go  to 
and  from  the  said  messuage  and  dwelling-house  with  the  appurte- 
nances by  a  much  more  circuitous,  inconvenient,  and  incommodious 
route  than  they  but  for  the  premises  would  have  done,  that  is  to  say, 
by  a  way  divers,  to  wit,  5000  yards  longer  than  the  way  called 
Almina  Road,  and  thereby  the  said  messuage  and  dwelling-house 
with  the  appurtenances  have  become  and  are  permanently  lessened 
in  value,  to  wit,  to  the  amount  of  500L 

The  second  count  alleged  that  the  plaintiff  was,  and  thence  hitherto 
hath  been,  and  still  is  lawfully  possessed  of  the  said  messuage  and 
dwelling-house  with  the  appurtenances  in  the  first  count  mentioned, 
and  by  reason  thereof  the  plaintiff,  during  all  the  time  aforesaid, 
ought  to  have  had,  and  still  of  right  ought  to  have,  a  certain  way,  that 
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is  to  say,  the  way  described  in  that  coant  as  to  the  said  messuage 
and  dwelling-house  of  the  plaintiff  with  the  appurtenances  belonging 
and  appertaining.  Yet  the  defendants,  well  knowing  the  said  last- 
mentioned  premises,  but  wrongfully  and  unjustly  intending  to  injure 
the  plaintiff  in  that  behalf,  and  to  deprive  him  of  the  use  and  benefit 
of  his  said  last-mentioned  way,  whilst  the  plaintiff  was  so  possessed  of 
the  said  last-mentioned  messuage  and  dwelling-house  with  the  appur- 
tenances, and  so  entitled  to  the  said  way  as  aforesaid,  to  wit,  on  the  Ist 
of  January,  A.  D.  1848,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  this  suit,  wrongfully  and  inju- 
riously stopped  up  and  obstructed  the  said  last-mentioned  way,  and 
the  plaintiff  by  means  thereof  could  not  during  the  time  aforesaid, 
nor  can  he  have  or  enjoy  his  said  last-mentioned  way  as  he  of  right 
ought  to  have  done,  and  otherwise  might  and  would  have  done,  and 
hath  been  and  is  deprived  of  the  use,  benefit,  and  advantage  thereof, 
to  the  plaintifPs  damage,  &c. 

The  defendants  pleaded,  amongst  other  pleas,^  to  the  second  count, 
that  they  were  a  company  incorporated  by  the  Great  Northern  Rail- 
way Act,  1846,  and  the  promoters  of  the  undertaking  therein  men- 
tioned, and  that  before  and  at  the  time  of  the  passing  of  the  said  act 
of  Parliament,  certain  plans  and  sections  of  the  railway  therein  men- 
tioned, showing  the  line  and  levels  thereof,  and  also  books  of  reference 
containing  the  names  of  the  owners,  lessees,  and  occupiers,  or  reputed 
owners,  lessees,  and  occupiers,  of  the  lands  through  which  the  same 
was  intended  to  pass,  had  been  and  were  deposited  with  the  clerks  of 
the  peace  of  divers  counties  in  England,  and  amongst  others  with 
the  clerk  of  the  peace  for  the  county  of  Middlesex ;  that  the  said 
close  in,  over,  and  along  which  the  said  way  in  the  said  last  count 
mentioned  was  so  claimed  as  aforesaid,  was  in  the  line  and  upon  the 
lands  delineated  on  the  said  plans,  and  described  in  the  said  books  o£ 
reference.  Whereupon  the  defendants,  afterwards,  to  wit,  d&c,  for 
the  purpose  of  making  and  constructing  the  said  railway  in  the  said 
act  mentioned,  under  and  by  virtue  of  the  powers  and  provisions  in 
the  said  act  and  in  the  acts  of  Parliament  therewith  incorporated  con-^ 
tained,  entered  upon  the  said  last-mentioned  close,  and  did  then  make 
and  construct  the  said  railway  in,  over,  and  across  the  same,  and 
upon,  over,  and  across  the  said  way  therein  mentioned,  doing  as  little 
damage  as  could  be,  as  they  lawfully  might  for  the  cause  aforesaid, 
and  did  thereby  necessarily  stop  up  and  obstruct  the  said  way,  which 
are  the  same  several  supposed  grievances  in  the  said  last  count  men- 
tioned, whereof  the  plaintifi*  hath  above  complained  against  the  de- 
fendants.   Verification. 

Replication,  that  the  said  way  in  the  last  count  and  in  the  plea 
mentioned  was  and  is  a  road  within  the  true  intent  and  meaning  of 
the  Railways  Clauses  Consolidation  Act,  1845,  and  that  the  defend- 
ants in  and  by  so  entering  upon  such  close  in  that  plea  mentioned, 
and  in  so  making  and  constructing  the  said  railway  in,  over,  and 

1  The  other  pleas  were,  not  guilty,  and  a  traverBO  of  the  alleged  right  of  way,  moth 
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across  the  same,  and  upon,  over,  and  across  the  said  way,  rendered 
the  same  way  impassable  to  all  persons  whomsoever,  and  thereby 
interfered  with  such  way  within  the  true  intent  and  meaning  of  the 
aforesaid  statute ;  and  that  the  defendants  did  not  at  any  time  before 
they  commenced  such  operations  as  aforesaid,  or  before  they  so  con- 
structed the  said  railway  in,  over,  and  across  the  said  close  and  way, 
cause,  nor  have  they  hitherto  caused,  a  sufficient  road  to  be  made  in- 
stead of  the  road  interfered  with  as  aforesaid.     Verification. 

Demurrer  to  the  replication.  The  material  ground  was,  that  under 
the  8  &  9  Vict  c.  20,  the  plaintiff's  common-law  right  to  sue  was 
taken  away,  and  that  an  action  could  only  be  maintained  under  the 
55th  section  of  that  act  in  respect  of  special  damage^  occasioned  by 
the  obstruction  complained  of,  and,  therefore,  that  the  second  count 
of  the  declaration  showed  no  cause  of  action,  the  remedy  in  other 
cases  being  by  way  of  compensation  under  the  8  &  9  Vict  c.  20, 
and  the  Lands  Clauses  Consolidation  Act 

Phipson^  in  support  of  the  demurrer.  Without  an  averment  of 
special  damage,  as  required  by  the  55th  section  ^  of  the  Railways 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  no  action  for  the 
alleged  obstruction  will  lie,  and,  therefore,  the  second  count  is  bad. 
The  general  purview  of  the  act  being  looked  to,  it  is  clear  that,  con- 
sistently with  the  provisions  in  the  other  material  sections  here, 
namely,  the  6th,  16th,  53d,  54th,  and  57th,  the  company  cannot  be 
made  liable  unless  special  damage  has  been  sustained.  The  general 
power  of  the  company  is  given  by  the  16th  section,  and  they  might 
act  under  that  power,  subject  only  to  the  provisions  in  the  53d  sec- 
tion, and  their  liability  to  be  proceeded  against  for  the  penalty  im- 
posed by  the  54th,  and  57th  sections.  Any  injury  that  might  be 
sustained  other  than  special  damage,  sect  6,  shows  it  w^s  intended 
should  form  part  of  the  compensation  provided  for  by  the  Lands 
Clauses  Consolidation  Act  Where  there  is  no  special  damage,  the 
private  right  of  action  is  impliedly  taken  away  by  the  55th  section. 
The  case  of  The  Queen  v.  Scott^  3  Q.  B.  Rep.  543 ;  s.  c.  11  Law  J. 
Rep.  (n.  s.)  Q.  B.  254,  is  distinguishable.  That  was  the  case  of  an 
indictment  for  a  nuisance  to  a  public  road,  and,  therefore,  reste  on 
very  different  grounds  from  the  case  of  a  private  way  as  here,  in 
respect  of  which  it  was  clearly  the  intention  of  the  legislature  that 
the  company  should  not  be  hampered  with  individual  actions. 

Fortescue,  contra.  Where  there  is  a  wrong  and  a  remedy  created 
by  an  act  of  Parliament,  that  remedy,  no  doubt,  must  be  pursued ; 
but  here,  the  remedy  provided  by  the  55th  section  in  case  of  special 


*  Which  enacts,  "If  any  party  entitled  to  a  right  of  way  over  any  road  so  interfered 
with  by  the  company  shall  suffer  any  special  damage  by  reason  that  the  company 
shall  fail  to  cause  another  sufficient  road  to  be  made,  before  they  interfere  with  the 
existing  road,  it  shall  be  lawful  for  such  party  to  recover  the  amount  of  such  special 
damage  from  the  company,  with  costs,  by  action  on  the  case  in  any  of  the  superior 
courts,  and  that  whether  any  party  shall  have  sued  for  such  penalty  as  aforesaid  or 
not,  and  without  prejudice  to  the  right  of  any  party  to  sue  for  the  same," 
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damage  is  merely  cumulative.  It  is  necessary  that  there  should  be 
some  obstruction  occasioned  by  the  act  of  the  company  ;  but  when 
that  is  the  case,  there  is  enough  to  give  a  cause  of  action.  The  com- 
pany are  only  empowered  to  make  the  road  subject  to  the  conditions 
imposed  by  the  act. 

[Lord  CampbeUj  C.  J.  It  is  conceded  that,  but  for  the  55th  sec- 
tion, the  action  might  be  maintained.] 

There  is  here  an  existing  common-law  right  of  action,  which  can- 
not be  taken  away  except  by  express  words  or  necessary  implication. 
Besides,  it  is  not  pretenaed  that  the  company  have  complied  with  thQ 
conditions  imposed  upon  them ;  and,  although  it  may  be  said  that 
the  5dth  section  applies  to  a  road  insufficientiy  made,  it  cannot  be 
taken  to  apply  where  the  company  have  not  even  colorably  complied 
with  the  provisions  of  the  act 

Phipsanj  in  reply,  referred  to  Crisp  v.  Bunbury^  8  Bing,  394 ;  s.  c. 
1  Law  J.  Eep.  (n.  s.)  C.  P.  112. 

Lord  CampbelLi  C.  J.  I  think  in  this  case  the  defendants  are  en- 
tided  to  our  jtidgment  No  doubt  upon  these  pleadings  it  must  be 
taken  that  the  defendants  have  done  wrong;  but  the  question  is, 
What  is  the  remedy  ?  Now,  for  this  wrong  the  legislature  has  pro- 
vided a  special  lemedv  in  those  sections  of  the  8  &  9  Vict.  c.  20, 
which  regulate  the  mode  of  proceeding  to  obtain  compensation.  But 
that  remedy  would  only  be  cumulative,  unless  the  statute  confines 
the  party  to  it  Looking,  however,  to  the  55th  section,  it  seems  to 
me  to  indicate  a  clear  intention  that,  unless  special  damage  has  been 
sustained,  the  remedy  by  means  of  compensation  given  by  the  statute 
is  to  be  the  only  remedy.  No  other  meaning  than  that  can  be  given 
to  the  55th  section. 

Patteson,  J.  The  distinction  between  this  case  and  The  Queen  v. 
Scott  is  very  obvious.  That  case  was  decided  before  the  passing  of 
the  8  &  9  Vict  c  20,  and  rested  entirely  upon  the  provisions  of  the 
special  act,  which  contained  no  remedy  for  the  act  complained  of, 
and,  therefore,  the  common-law  remedy  remained.  But  here  the 
question  is  one  of  construction  upon  quite  a  different  act  The  16th 
section  fives  the  company  the  general  power  to  cUvert  or  alter  a  road. 
The  53d  section  provides  that,  before  the  commencement  of  opera- 
tions interfering  with  any  road,  the  company  shall  cause  another 
convenient  road  to  be  substituted.  Then  the  54th  section  imposes 
a  penalty  of  20/.  for  every  day  during  which  such  substituted  road 
shall  not  be  made  after  the  existing  road  shall  have  been  interrupted, 
and  then  comes  the  section  in  question.  Now,  reading  the  three 
sections  together,  as  we  must  do,  I  think  it  would  be  very  strange  to 
construe  the  55th  section  in  any  other  way  than  as  ousting  the  com- 
mon-law remedy  by  action,  except  in  the  instance  of  special  damage 
provided  for  by  that  section.  This  being  the  true  construction,  the 
plaintiff  has  not  brought  himself  within  the  act,  and,  therefore,  cannot 
maintain  the  action. 
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WiGHTMAN,  J.     There  is  no  doubt  of  the  plaintifPs  right  to  com- 

Eensation ;  but  the  question  is,  whether  the  right  to  sue  at  common 
iw  is  taken  away.  It  seems  to  me  that,  by  necessary  implication, 
that  right  is  taken  away  by  the  act  If  a  right  existed  to  maintain 
an  action  where  there  was  no  special  damage,  a  fortiori  the  right 
would  exist  where  the  plaintiff  had  sustained  special  damage,  and 
the  provisions  in  the  55th  section  would  be,  therefore,  unnecessary. 
But  it  is  said  that  the  section  does  not  apply  to  a  case  where  no  road 
at  all  has  been  made ;  but  it  seems  to  me  the  section  does  not  admit 
X)f  that  construction,  and  that,  unless  special  damage  has  been  sus- 
tained, the  common-law  right  of  action  is  taken  away. 

Erle,  J.  I  am  of  the  same  opinion.  Sect  6  of  the  8  &  9  Vict 
c.  20,  provides  for  the  making  of  full  compensation  to  the  owners  of 
land  required  by  the  company  in  the  exercise  of  their  powers  for  the 
purposes  of  the  particular  railway,  and  all  parties  injuriously  affected 
by  the  construction  of  the  said  railway.  And  then  come  these 
words,  *'  except  where  otherwise  provided  by  this  or  the  special  act, 
the  amount  of  such  compensation  shall  be  ascertained  and  de- 
termined in  the  manner  provided  by  the  said  Lands  Clauses  Con- 
solidation Act,  for  determining  questions  of  compensation  with  re- 
gard to  lands  purchased  or  taken  under  the  provisions  thereof,"  &c. 

Then  here  is  an  aUeged  wrong,  arising  out  of  the  exercise  of  the 
powers  given  to  the  company ;  and  the  remedy  provided  for  such  a 
wrong  is  either  to  proceed  for  compensation  in  the  manner  pointed 
out  by  the  act,  or  the  company  may  be  made  liable  to  a  penally 
under  the  54th  section ;  or,  in  case  of  special  damage,  the  party  suf- 
fering such  special  damage  may  bring  an  action  on  the  case  against 
the  company.  In  the  present  case,  the  second  count  of  the  declara- 
tion does  not  allege  special  damage.  I  am,  therefore,  of  opinion 
that  it  cannot  be  supported.  The  general  right  of  action  seems  to 
me  to  be  taken  away  by  the  6th  section  in  express  terms,  and  by 
necessary  implication  by  the  55th  section. 

Judgment  for  the  defendatUs. 
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Beoina  V,  Isaacs.^ 

Bail  Court,  Easter  Term,  April  16,  1851. 

Practice  —  Habeas  Corpus  to  bring  Prisoner  before  Justices  —  Charge 

of  Felony — Application  at  Chambers, 

An  application  for  a  habetu  corpus  ad  respondendum,  to  take  a  prisoner,  in  custody  on  a  chai^ 
*    of  felony,  before  justices  to  answer  to  another  oiuuge  of  felony,  must  be  made  to  a  judge 
at  chambers,  and  not  to  the  court 

This  was  an  application  for  a  habeas  corpus  ad  respondendum  to 
the  jailer  of  Lewes,  to  bring  up  the  body  of  one  John  Isaacs,  a  pris- 
oner, who  was  in  the  jailer's  custody  on  a  charge  of  felony,  before  the 
magistrates  of  the  Horsham  division  of  the  county  of  Sussex,  to  an- 
swer to  a  charge  of  burglary  alleged  to  have  been  committed  by  him 
at  Uckfield,  in  the  same  county. 

X  J,  Jbhnstony  in  support  of  the  application.  The  question  is, 
whether  the  application  may  be  made  here  in  court  or  ought  to  have 
been  made  at  chambers,  in  Arch.  Grim.  Law,  157,  it  is  said,  if  a 
prisoner  be  in  custody,  and  the  facts  show  the  necessity  for  the  writ, 
*'  the  court  in  term  time  will  erant  a  rule,  or  a  judge  at  chambers  in 
vacation  will  grant  his  fiat,  for  the  writ."  According,  therefore,  to 
this  text  book,  the  application  may  be  made  in  court  In  Gordon^s 
Casej  2  M.  &  S.  582,  in  which  it  was  held  that  the  application  ought 
to  be  made  at  chambers,  the  writ  was  not  issuable  at  common  law, 
and  the  case  turned  entirely  on  the  provisions  of  the  stat  43  Geo.  3, 
a  140.  That  case  had  no  reference  to  the  taking  a  prisoner  before 
justices  at  petty  sessions ;  but  the  case  recognizes  the  common-law 
power  of  the  court 

Coleridge,  J.  I  do  not  see  why  I  should  depart  from  the  ordinary 
practice.  The  usual  course  is  to  apply  for  the  habeas  to  a  judge  at 
chambers.  The  rule  wiU  be  refused ;  but  you  may  make  your  appli- 
cation to  me  at  chambers  this  very  day.  jj^  refused. 

I  20  Law  J.  Rep.  (ir.  s.)  Q.  B.  395. 
16* 
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Fynney  v.  Beasley.' 

Easter  Term,  May  13,  1851. 

Witness  —  1  Will.  4,  c.  22,  s.  4  —  Order  for  Examination  of —  Time 

of  making. 

The  general  rule  is,  that  an  order  for  the  examination  of  a  witness  nnder  1  Will.  4,  c.  22,  s.  4, 
win  not  be  made  nntil  after  issue  joined' in  the  cause,  but  the  practice  in  that  respect  is  not 
imperatiye,  and  the  role  may  be  relaxed  where  a  case  of  argent  necessity  is  made  oat 

A  WRIT  of  summons  having  issued  in  this  action  before  an  ap- 
pearance had  been  entered,  an  order  was  made  by  Wightman,  J.,  at 
chambers,  for  the  examination  of  a  witness  who  was  on  the  point  of 
sailing  in  two  days  for  Port  Natal. 

A  rule  was  afterwards  obtained  to  rescind  that  order,  on  the  ground 
that  the  judge  had  no  power  to  make  it  before  issue  joined  in  the 
cause,  on  the  authority  of  Mondel  v.  Steele^  8  Mee.  &  W.  300 ;  s.  c. 
10  Law  J.  Rep.  (n.  s.)  Exch.  314. 

It  appeared,  from  the  affidavits  in  answer  to  the  rule,  that  the 
plaintiff's  cause  of  action  was  for  goods  sold  and  delivered  and 
money  paid,  and  that  the  witness  was  not  likely  to  return  from  Port 
Natal  for  eighteen  months. 

Tomlinson  now  showed  cause.  No  doubt,  the  ordinary  practice  is 
?not  to  make  such  an  order  before  issue  joined ;  but  there  is  no  in- 
. flexible  rule  of  practice  which  precludes  a  judge  from  doing  so  if  he 
sees  just  reason  for  taking  that  course.  In  Mondel  v.  Steele^  which 
.is  relied  upon,  the  order  was  in  fact  made  before  issue,  although  the 
examination  was  not  proceeded  with  until  afterwards.  If  the  rule 
vcan  be  departed  from  in  any  case  it  ought  to  be  here,  where  it  is  quite 
;plain  from  the  affidavits  what  must  ultimately  be  the  issue,  and 
where,  therefore,  it  is  quite  unnecessary  to  wait  until  the  defendant 
has  pleaded ;  and  unless  this  order.is  made  at  once,  the  plaintiff  will 
be  deprived  of /his  evidence  for  at  least  eighteen  months. 

miles,  in  support  of  the*  rule.  The  1  Will.  4,  c.  22,  s.  4,  is  the 
•only  authority  under  which  such  an  order  as  this  can  be  made;  and 
by  sect  7,  any  witness  giving  false  evidence  upon  the  examination 
may  be  indicted  for  perjury.  The  evidence,  therefore,  must  be  given 
at  such  a  stage  of  the  cause  as  will  support  an  allegation  of  materi- 
ality to  the  issue  joined  between  the  parties. 

[Lord  Campbelij  C.  J.  The  question  would  be,  whether  the  evi- 
»dence  were  material  at  the  time  of  the  trial.] 

The  fact  of  perjury  cannot  be  determined  by  reference  to  an  issue 
joined  at  a  future  time. 

[  Wiffhtmanj  J.  Surely,  in  an  action  for  work  and  labor,  a  com- 
mission may  go  before  issue  joined  to  inquire  whether  the  work  was 
.  done.] 

1  20  Law  J.  Rep.  (n.  s.)  Q.  B.  395. 
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That  is  so,  no  doubt,  in  the  case  of  a  witness  in  India,  accordinff 
to  Spalding'  v.  Mure^  2  Tidd.  Prac.  814,  cited  in  Mondel  v.  Steele^  ana 
also  in  the  Court  of  Chancery,  where  the  practice  is  to  issue  a  com- 
mission directly  a  bill  is  on  the  file.  But  the  rule  of  practice  is  dif- 
ferent in  courts  of  law  where  the  witness  to  be  examined  is  in  Eog* 
land, V.  Broton,  Hardr.  315. 

[Lord  Campbell^  C.  J.  A  bill  for  a  commission  might  be  filed  be- 
fore issue  is  joined,  and  this  statute  was  passed  to  give  the  courts  at 
law  the  same  power  as  a  court  of  equity  had.] 

This  being  a  point  of  pure  practice,  it  is  desirable  for  this  court  to 
adhere  to  the  rule  already  laid  down  in  Mondel  v.  SleeUj  until  a  rem- 
edy is  provided  by  the  legislature. 

liORD  Campbell,  C.  J.  I  think  there  is  nothing  for  the  legislature 
to  remedy.  We  have  a  power  which  we  are  to  exercise  according  to 
a  sound  discretion.  The  stat  1  WilL  4,  c.  22^  s.  4,  enables  the 
judges  to  order  the  examination  of  a  witness  ^  in  every  action  de- 
pending "  in  the  court ;  that  is  the  onlv  limitation  imposed.  There 
is  no  rule  of  court  saying  that  a  commission  cannot  be  ordered  until 
issue  is  joined,  although  the  practice  has  no  doubt  been  to  that  et' 
feet,  and  it  is  safe  to  abide  by  that  practice  where  no  extraordinary 
circumstances  exist.  But  where,  as  occurs  here,  the  purposes  of  jus- 
tice would  be  defeated  unless  the  order  for  the  examination  were  to 
go  at  once,  we  ought  to  make  it  an  exception  to  the  ordinary  practice. 
We  have  the  analogy  afforded  by  the  practice  in  equity  to  guide  us 
where,  according  to  the  high  authority  of  Baron  Rolfe,  in  Mondel  v. 
Sleeky  a  commission  is  granted  before  issue  joined,  and  the  statute  was 
passed  to  obviate  the  necessity  of  going  to  a  court  of  equity  for  a  com- 
mission. I  do  not  agree  that  there  could  be  no  indictment  for  perjury, 
where  the  examination  of  the  witness  has  taken  place  before  issue  joined| 
if  his  evidence  be  material  to  the  issue  afterwards  joined.  Therefore, 
we  ought  not  to  set  aside  the  order,  leaving  it  open  to  the  defendant 
to  object  at  the  trial  to  the  admissibility  of  the  deposition. 

Patteson,  J.  This  decision  must  not  be  taken  as  an  authority 
that  parties  may  come,  as  a  matter  of  course,  for  an  order  or  com- 
mission to  examine  witnesses  before  issue  is  joined  in  a  cause.  I 
say  this,  because  there  is  always  a  desire  to  push  cases  d  little  further 
than  they  quite  warrant  The  general  rule  remains  as  before  laid 
down  ;  the  particular  circumstances  of  tl\is  case  make  it  an  exception. 

WioHTMAN,  J.  This  appeared  to  me  to  be  a  case  of  the  greatest 
possible  necessity.  The  only  question  was,  whether  I  was  precluded 
altogether  from  making  the  order.  I  find  nothing  in  the  statute  to 
prevent  me  from  making  it  It  does  not  appear  that  the  rule  is 
necessarily  so  inflexible  that  it  cannot  be  relaxed  in  a  case  of  great 
necessity,  especially  if  we  look  to  the  analogy  of  courts  of  equity. 

Lord  Campbell,  C.  J.,  added  :  I  quite  agree  that  the  general  rule 
must  be  taken  to  be  as  stated,  and  that  it  is  only  in  cases  of  great 
necessity  that  it  can  be  relaxed.  j^i^  discharged. 
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Jonas,  Appellant;  Adams,  Respondent^ 

Easter  Term,  Jane  19,  1851. 

County  Court  —  Improper  Reception  of  Evidence  —  Appeal  in  a  Jury 
Case  —  Granting  new  Trial — Judgment  for  Defendant. 

A  plaint  for  breach  of  covenant  was  tried  by  a  jair  in  a  county  court,  and  a  rerdict  found 
tor  the  plaintiff.  An  appeal  was  brought  upon  the  ground  that  the  judge  had  improperly 
xeceived  certain  evidence.  The  court  expressing  an  opinion  that  the  evidence  had  been 
improperly  received,  application  was  made  on  the  part  of  the  defendant  to  have  judgment 
entered  for  him.  The  court  held  that,  under  the  stat.  13  &  14  Vict  c.  61,  s.  14,  they  had 
no  power  to  set  aside  the  verdict  of  the  jury,  and  to  direct  judgment  to  bo  entered  for  the 
defendant,  and  that  they  could  do  no  more  than  direct  a  new  trial. 

This  was  an  appeal  from  the  County  Court  of  Plymouth.  The 
action  was  for  breach  of  covenant.  The  case  was  tried  by  a  jury, 
who  gave  a  verdict  for  the  plaintiff.  The  ground  of  appeal  was,  that 
evidence  of  a  conversation,  which  took  place  at  the  time  of  executing 
the  deed  containing  the  covenant  sued  upon,  had  been  improperly 
received. 

CoUier  appeared  for  the  appellant,  the  defendant  in  the  county 
court;  but  the  court  called  on 

Oreenwoodj  for  the  respondent,  who  contended  that  the  evidence 
was  admissible ;  that  though  it  ought  not  to  have  been  received  for 
the  purpose  of  varying  the  deed,  yet  that  it  might  have  been  admis* 
sible,  as  bearing  upon  the  breach  of  covenant 

[Pattesony  J.  It  is  quite  clear  from  the  case  that  the  jury  gave  their 
verdict  entirely  on  the  supposed  parol  covenant  attempted  to  be  in- 
troduced by  the  evidence  of  the  conversation.  No  rule  of  law  is 
more  clear  than  that  evidence  of  conversations  held  previous  to  an 
agreement  being  reduced  into  writing  are  not  admissible  to  vary  the 
written  contract  The  evidence  was,  in  this  case,  improperly  re- 
ceived.] 

CoUier,  It  is  submitted  that  the  court  will  order  judgment  to.  be 
entered  for  the  defendant  under  sect.  14  of  the  stat  13  &  14  Vict 
c.  61,  which  gives  the  appeal.  The  court  of  appeal  "may  either 
order  a  new  trial  on  such  terms  as  it  thinks  fit,  or  may  order  judg- 
ment to  be  entered  for  either  party  as  the  case  may  be,  and  may  make 
such  order  with  respect  to  the  costs  of  the  said  appeal  as  such  court 
may  think  proper." 

Patteson,  J.  It  seems  to  me,  that  under  this  section,  we  have  no 
power  to  set  aside  the  verdict  and  direct  judgment  for  the  defendant 
We  can  only  grant  a  new  trial.  Our  discretionary  power  contained 
in  the  last  sentence  applies  only  to  the  costs  of  the  appeal. 

■ -  I 

^  Cbram  Pattxsoit  and  Wiohtman,  JJ.    90  Law  J.  Rep.  (ir.  a.)  Q.  B.  2S7, 


COURT  OF  QUEEN'S  BENCH,  1861.  189 

II  ■  ..  ^ 

Beg.  V.  The  Poor-law  Commissioners ;  in  re  The  U.  F.  of  St.  Giles-in-the-Fields,  ftc. 

WiGHTMAN,  J.  Had  the  case  been  a  decision  by  the  judge  of  the 
county  court  alone,  without  the  intervention  of  a  jury,  we  might  have 
directed  judgment  to  be  entered  for  the  defendant.  When  there  is  a 
verdict  of  a  jury,  we  can  do  no  more  than  grant  a  new  trial. 

Appeal  allowed ;  new  trial  granted. 


Beoina  r.  The  Poor-law  Commissioners  ;  in  re  The  United  Par- 
ishes OF  St.  Giles-in-the-Fields  and  St.  George,  Bloomsbury.^ 

Hilary  Yacation,  Fcbmai;  22,  1S51. 

Bsoina  v.  The  Poor-law  Commissioners  ;  in  re  The  Vestrt-mek 

OF  St.  James,  Westaunste&i 

Trinity  Tenn,  Jane  17,  1S61. 

P6or  Laws  —  Appointment  of  Officers  —  Regulations  of  Workhouse 

— Rescinding  Regulations —  Quashing  Order. 

• 

An  order  of  the  poor-law  board,  directed  to  the  directors  oi  the  united  parishes  of  St  Qike* 
m'thC'Fields  and  St  Gksoige,  Bloomsbury,  to  the  Testry-men  of  the  said  united  parishes, 
and  to  the  chnrch-wardens  and  overseers  of  the  poor  of  the  said  united  parishes,  con- 
tained, among  others,  the  following  regulations  :•— 

Art  1.  The  admission  of  paupers  into  the  workhouse  is  to  be  by  an  order  of  the  directors, 
or  by  an  order  signed  by  an  orerseer  or  assistant  OYcrBeer. 

Art  S.  No  pauper  is  to  be  admitted  under  such  order,  if  it  bear  date  more  than  six  days 
before  he  presents  it  at  the  workhouse. 

Art  IS.  The  directors  are  not  to  admit  Into  the  workhouse,  or  any  ward  of  it,  or  retain 
tiierein,  a  larger  number  or  a  different  dass  of  paupers  than  that  from  time  to  time  fixed 
by  the  poor-law  board. 

Art  25.  The  paupers  are  to  be  kept  employed,  and  no  pauper  is  to  receire  any  compensa- 
tion for  his  labor. 

Art  64.    The  directors  are  to  superintend  the  repairs  and  alterations  of  the  workhouse. 

Art  65.    The  gOTemment  of  the  workhouse  is  to  be  exercised  by  them. 

Art  66.  The  yestry-men  of  the  joint  vestry  shall,  whenever  it  may  be  requisite,  or  when- 
ever a  vacancy  may  occur,  appoint  to  certain  offices  named,  and  also  "  such  assistants  and 
servants  as  they  or  the  dimtors,  with  the  consent  of  the  poor-law  board,  may  deem 
necessary  for  the  efficient  performance  of  the  duties  of  any  of  the  said  offices." 

Art  67.  The  officers  are  to  perform  such  duties  as  may  be  required  of  them  by  the  rules 
of  the  poor-law  board,  together  with  all  such  other  duties,  conformable  with  the  nature 
of  their  offices,  as  the  joint  vestry  or  the  directors  mav  lawfully  require  them  to  peifoim. 
Provided  that  the  regulations  of  this  order  shall  appfy  to  officers  appointed  by  tne  joint 
vestry  or  the  directors,  although  such  officer  may  have  been  appointed  before  this  order 
came  into  force. 

Art  83.  Every  officer  appointed  to  or  holding  any  office  under  this  order,  other  than  the 
medical  officer  of  the  workhouse,  shall  continue  to  hold  the  same  until  he  die  or  resign, 
or  be  removed  by  the  poor-law  board,  in  conformity  with  the  provisions  of  the  law  in 
that  behalf. 

Art.  88.  The  directors  'may,  at  their  discretion,  suspend  from  the  discharge  of  his  or  her 
duties  any  master,  matron,  schoolmaster,  schoolmistress,  or  medical  officer  *,  and  shedl,  in 
case  of  every  such  suspension,  forthwith  report  the  same,  together  with  ^o  cause  thereof^ 
to  the  poor-law  board. 

^  15  Jar.  841. 
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The  two  united  parishes  were  goTemed,  as  regards  the  relief  of  the  poor,  by  a  local  act, 
11  Geo.  4,  c.  10.  By  sect  51,  the  power  of  appointment,  of  suspension,  and  removal  of 
the  greater  part  of  the  officers  named  in  art  66,  "  together  with  such  and  so  many  other 
officers,  agents,  servants,  and  persons  as  they  shall  tMnk  proper,"  was  placed  in  the  yes- 
try-men.  The  directors  were  a  body  whom,  by  sect  63,  the  vcstry-mcn  were  to  elect 
annually ;  and,  by  sect  72,  they  were  to  exercise  all  the  powers  relating  to  the  relief, 
maintenance,  and  employment  of  the  poor  which  church-wardens  and  overseers  of  the 
poor  are  by  law  authorized  to  exercise.  By  sect  80,  the  directors  were  empowered  to 
cause  persons  received  into  the  workhouse  to  be  employed  in  any  work,  trade,  or  sumu- 
facturo,  "  and  out  of  the  profits  arising  from  any  work  which  may  be  performed  by  such 
persons,  such  gratuities  or  rewards  may  be  distributed  to  the  industrious  and  skilful,  ac- 
cording to  the  quantity  and  perfection  of  their  work,  as  to  the  said  directors  shall  appear 
proper.      On  making  absolute  a  rule  for  a  oatiorari  to  remove  the  above  order :  — 

B^d^  first,  that  even  in  respect  of  those  parts  of  the  order  which  related  to  the  appoint- 
ment of  officers,  the  order  was  rightly  directed  to  the  vestry-mett 

Secondly,  that  arts.  66  and  88  substantially  altered  the  machinery  which  the  local  act  had 
erected  for  the  administration  of  the  law,  by  making  the  directors  coordinate  with  the 
yestry-men  in  the  appointment  of  officers,  and  by  placing  the  whole  discretion,  as  to  sus- 
pension from  the  discharge  of  duties,  in  the  first  instance,  with  the  directors ;  and,  there- 
fore, those  articles  were  not  within  the  power  of  the  poor-law  board.  The  poor-law 
board  consented  to  rescind  art  65. 

Thirdly,  that  sect  46  of  stat  4  &  5  Will.  4,  c.  76,  which  empowers  the  poor-law  commis- 
sioners to  order  the  parish  officers  to  appoint  such  paid  officers  as  the  commissioners  shall 
think  necessary,  and  "  to  direct  the  mode  of  the  appointment,  and  determine  the  con- 
tinuance in  omoe  or  dismissal  of  such  officers,"  applied  to  parishes  whidi  were  under  a 
local  act,  and,  therefore,  rendered  valid  arts.  67  and  83. 

Fonrthly,  that  the  other  articles  merely  regulated  or  controlled  the  relief  or  management  of 
the  poor,  or  the  government  of  the  workhouse,  or  merely  guided  or  controlled  the  vestry- 
men, and,  therefore,  were  within  the  powers  given  to  the  poor-law  board  ly  sect  15  of 
8tat  4  &  5  Will.  4,  c.  76,  though  some  of  them  conflicted  wiUi  the  provisions  of  Uie  load 
act 

After  the  rule  for  the  certhraafi  was  made  absolute,  but  before  the  eattoran  was  served,  the 
poor-law  board  issued  an  order  rescinding  so  much  of  art  66  as  required  the  vestry  to 
appoint  such  assistants  and  servants  as  the  directors  might  deem  necessary,  and  art  88. 
A  rule  was  subsequendy  obtained  to  quash  the  order :  — 

Hddt  first,  that  it  was  competent  to  the  poor-law  board  to  rescind  the  objectionable  parts  of 
tiie  original  order. 

Secondly,  that,  the  order  being  divisible,  the  court  might  quash  part  of  it 

Regina  v.  The  Poor-law  Commissioners  ;  in  re  The  United  Par- 
ishes OF  St.  Giles-in-the-Fields  and  St.  George,  Bloomsbury. 

Hilary  Term,  Jannory  16,  1851. 

Peacock  moved  for  a  certiorari  to  remove  an  order  of  the  poor-law 
board  or  commissioners,  dated  the  21st  of  November,  1850,  and  ad- 
dressed to  the  directors  of  the  poor  of  the  united  parishes  of  St. 
Giles-in-the-Fields  and  St.  (Jeorge,  Bloomsbury,  in  the  county  of 
Middlesex,  to  the  vestry-men  of  the  said  united  parishes,  and  to  the 
church-wardens  and  overseers  of  the  poor  of  the  said  united  parishes. 
It  appeared,  from  the  affidavits,  that  the  affairs  of  the  joint  parishes 
of  St.  Giles-in-the-Fields  and  St  George,  Bloomsbury,  and  of  the 
separate  parishes  of  St.  Giles-in-the-Fields  and  St.  George,  Blooms- 
bury, were  regulated  by  stat  11  Geo.  4,  c.  lO.i     On  the  2l8t  of 

^^^      -  ,  —  ,-  _■ — • " — ^^* 

I  By  the  local  act  11  Geo,  4,  c.  10,  a  joint  yestry  ia  appointed  for  the  management 
of  the  affain  of  the  two  parishes,  which  were  united  for  various  purposes.  The 
yestiy  make  the  poor  rate,  and  expend  it  * 

By  sect  51,  tne  vestry-men  of  the  said  joint  vestiy  may  from  time  to  time  elect 


I 


COURT   OP   QUEEN'S  BENCH,  1851.  191 


Reg.  V.  The  Poor-law  Commissionen  j  tn  re  The  U.  P.  of  8t  Giles-in-the-Fielda,  &c. 


November,  1860,  the  poor-law  board  issued  the  order  in  qnestion  for 
the  government  of  the  workhouse  of  the  said  united  parishes ;  and 
on  the  9th  of  December  following,  a  notice  of  objections  to  the  order, 
in  pursuance  of  sect  109  of  stat  4  &  6  Will.  4,  c.  76,  signed  by  T. 
D.  Robinson,  clerk  to  the  vestry-men  of  the  joint  vestry  of  those 
parishes,  was  served  upon  the  poor-law  board.  The  parts  of  the 
order  which  were  objected  to  were  the  following  :  — 

"  Admission  of  Paupers. 

«  Art.  1.  Every  pauper  who  shall  be  admitted  into  the  workhouse, 
either  upon  his  first  or  any  subsequent  admission,  shall  be  admitted 
in  some  one  of  the  following  modes  only — that  is  to  say, — 

"  By  a  written  or  printed  order  of  the  directors,  signed  -by  their 
clerjs. 

"  By  a  written  or  printed  order,  signed  by  an  overseer  or  assistant 
overseer  of  the  parishes. 

ffBy  the  master  of  the  workhouse,  (or,  during  his  absence  or 
inability  to  act,  by  the  matron,)  without  any  order,  in  any  case  of 
sudden  or  urgent  necessity ;  provided,  that  the  master  may  admit 
any  pauper  delivered  at  the  workhouse  under  an  order  of  removal 

and  appoint,  (amongst  other  officers)  **  assistant  overseers  and  headles,  together  with 
such  and  so  many  other  officers,  agents,  servants,  and  persons  as  they  shall  thmk  proper," 
and  shall  take  security  of  the  treasurers,  collectors,  or  other  receivers  of  money,  for  the 
faithful  execution  of  their  respective  offices ;  and  "  may  also  from  time  to  time  sus- 
pend or  remove  any  of  the  persons  so  elected  or  appointed,  and  appoint  others  in  the 
place  of  those  suspended  or  removed,"  and  shall  order  such  salaries  to  be  paid  to  such 
persons  as  they  shall  think  proper ;  *^  and  the  several  assistant  overseers  of  the  poor, 
who  shall  be  appointed  under  the  authority  of  this  act,  are  hereby  empowered  to 
execute  all  such  of  the  duties  of  the  office  of  overseer  of  the  poor  as  shall  be 
directed  by  the  vestry-men  of  the  said  joint  vestiy,  in  like  manner,  and  as  fully  to 
,all  intents  and  purposes,  as  the  same  may  be  executed  by  law  by  any  overseer  of 
the  poor." 

By  sect  58,  the  vestry-men  of  the  said  joint  vestiy  shall  annually  nominate  two 
inhabitant  householders  from  each  of  the  said  parishes  to  be  overseers  of  the  poor  of 
the  said  parishes  respectively,  to  be  appointed  by  the  justices ;  and  such  persons 
shall  execute  all  and  every  the  powers  and  duties  belongmg  to  the  office  of  overseer 
of  the  poor,  except  the  power  of  making  rates  for  the  relief  of  the  poor  or  for  any 
other  purposes,  and  except  the  powers  given  by  that  act  to  the  vestry-men  or  to  the 

directors  of  the  poor. *'  Provided  always,  that  whenever  an  assistant  overseer 

or  overseers  shall  have  been  nominated  and  appointed  as  hereinbefore  authorized, 
neither  the  church-wardens  nor  the  said  overseers  shall  interfere  or  intermeddle  in  or 
with  the  care,  management,  relieving,  employment,  or  maintenance  of  Uie  poor  of  the 
said  parishes,  in  any  case,  except  under  the  orders  of  the  said  vestry-men  or  of  the 
directors  of  the  poor ;  and  all  such  overseers  and  assistant  overseers  as  aforesaid  shall 
severally  and  respectively,  in  the  execution  of  the  duties  of  their  office,  act  in  all 
things  under  the  control  and  directions  of  the  said  vestry-men  or  the  directors  of  the 
poor." 

By  sect  61,  the  vestry-men  of  the  said  joint  vestiy  are  empowered  from  time  to 
time  to  make  such  rules  and  orders  as  to  them  shall  seem  riffht,  for  the  election  and 
good  government  of  the  directors  of  the  poor,  and  of  all  officers,  servants,  and 
other  ])ersons  employed  under  the  said  vestry-men  or  under  the  said  directors  in  the 
execution  of  the  act ;  and  from  time  to  time  to  alter  or  to  repeal  anv  such  rules  and 
orders,  and  to  make  others ;  .  .  .  .  and  such  rales  and  orders  shall  be  binding  upon, 
and  be  observed  by,  all  parties,  and  shall  be  sufficient  in  all  courts  of  law  or  equity 
to  justiQr  all  persons  who  shall  act  under  the  same ;  provided,  d&c. 

fiy  sect  63,  the  vestiy-men  are  required  to  elect  aimiuJly  twelve  persons  being 
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directed  to  the  church-wardens  and  overseers  of  the  said  united 
parishes. 

"  Art  2.  No  pauper  shall  be  admitted  under  any  written  or 
printed  order,  as  mentioned  in  article  1,  if  the  same  bear  date 
more  than  six  days  before'  the  pauper  presents  it  at  the  work- 
house. 

<<  Art.  3.  If  a  pauper  be  admitted  by  the  master  or  matron  without 
any  order,  the  admission  of  such  pauper  shall  be  brought  before  the 
board  of  directors  at  their  next  ordinary  meeting,  who  shall  decide 
on  the  propriety  of  the  pauper  continuing  in  the  workhouse,  or  other- 
wise, and  make  an  order  accordingly. 

"  Classification  of  the  Paupers. 

*'  Art.  13.  The  durectors  shall  not  admit  into  the  workhouse,  or  any 
ward  of  the  same,  or  retain  therein,  a  larger  number  or  a  different 
class  of  paupers  than  that  from  time  to  time  fixed  by  the  poor-law 
board ;  and  in  case  such  number  shall  at  any  time  be  exceeded,  the 
fact  of  such  excess  shall  be  forthwith  reported  to  the  poor-law  board 
by  the  clerk. 

'<  Art.  25.  The  paupers  of  the  several  classes  shall  be  kept  em- 

veetry-men  of  the  pariBh  of  St  Giles-in-the-Fields,  and  twelve  pereons  being  vestxy- 
men  of  the  parish  of  St  George,  Bloomsbury,  to  be  directors  or  the  poor  of  the  said 
parishes,  who,  by  sect  66,  are  required  to  put  into  execution  the  powers  and  author- 
ities vested  in  them  by  virtue  of  the  act 

By  sect  71,  the  property  in  the  goods,  chattels,  furniture,  and  provisions,  clothes, 
linen,  and  wearing  apparel,  tools,  utensils,  materials,  and  things  whatsoever,  furnished 
or  provided  for  the  use  of  the  poor  of  the  said  parishes,  and  for  carrying  into  execu- 
tion the  several  oUier  purposes  of  the  act  relating  to  such  poor,  is  vested  in  the  di- 
rectors ;  and  they  may  be  sold  and  disposed  of  from  time  to  time  as  they,  shall  think 
proper,  and  the  money  arising  by  such  sale  or  sales  shall  be  applied  in  aid  of  the  rates 
for  the  relief  of  the  poor  of  the  said  parishes. 

Sect  72.  ^*  The  directors  for  the  time  being  of  the  poor  of  the  parishes  of  St  Giles- 
in-the-Fields  and  St  George,  Bloomsbury,  shall  and  may  exercise  all  the  powers  and 
authorities  relating  to  the  relief,  maintenance,  and  employment  of  the  poor  of  the  said 
parishes,  which  church-wardens  and  overseers  of  the  poor,  or  guardians  of  the  parish 
poor  children,  are,  or  shall  be,  by  law  authorized  to  exercise.** 

By  sect  74,  the  said  directors  are  empowered  to  contract  for  making  alterations  and 
repairs  in  the  workhouse  **'  as  the  vestry-men  of  the  said  joint  vestry  shall  direct," 
and  for  providing  such  furniture,  goods,  chattels,  provisions,  clothing,  utensils,  and 
materials  as  may  be  proper  for  clouting,  maintaining,  and  employing  the  poor  of  the 
fiaid  parishes,  to  be  received  into  the  workhouse,  &c. ;  and  every  such  contract  shall 
be  entered  in  a  book  to  be  kept  for  that  purpose  by  the  said  vestry  clerk. 
[  By  sect  77,  all  assistant  overseers,  constables,  beadles,  and  other  parish  officers  of 
the  said  joint  vestry  shall  from  time  to  time,  and  at  all  times  hereafter,  in  the  execu- 
tion of  their  respective  offices,  aid  and  assist  the  said  directors  to  the  best  of  their 
power,  and  shall  at  all  times  obey  their  orders  and  directions  in  all  matters  relating  to 
the  relief,  maintenance,  and  employment  of  the  poor. 

By  sect  80,  **  It  shall  be  lawful  for  the  said  directors  to  cause  any  persons  received 
into  the  workhouse  of  the  said  parishes  to  be  employed  ip  any  work,  trade,  or  manu- 
facture, or  otlierwise,  as  they  shall  think  proper,  during  the  time  he  or  she  shall  con- 
tinue in  such  workhouse,  (any  law  or  usage  to  the  contrary  notwithstanding ;)  and 
out  of  the  profits  arising  from  any  work  which  may  be  pertormed  by  such  persons^ 
such  gratuities  or  rewards  may  be  distributed  to  the  industrious  and  skilful,  accprding 
'to  the  quantity  and  perfection  of  tiheir  work,  as  to  the  said  directors  shall  appear 
proper,  and  the  remainder  of  such  profits  sliall  be  applied  by  the  said  directors  m  aid 
of  the  rate  for  the  relief  of  the  poor  of  the  said  parishes." 
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ployed  according  to  their  capacity  and  abUity,  and  no  paaper  shall 
receive  any  compensation  for  bis  labor. 

"  Repairs  and  Alterations  of  the  Workhouse. 

^  Art.  64.  The  directors  shall  cause  the  workhouse,  and  all  its 
furniture  and  appurtenances,  to  be  kept  in  good  and  substantial 
repair,  and  shall  from  time  to  time  remedy,  without  delay,  any  such 
defect  in  the  repair  of  the  bouse,  its  drainage,  warmth,  or  ventila- 
tion, or  in  the  furniture  or  fixtures  thereof,  as  may  tend  to  injure 
the  health  of  the  inmates. 

"  Government  of  the  Workhouse  by  the  Directors, 

"  Art  65.  We  do  declare  that,  subject  to  the  rules  and  regulations 
herein  contained,  the  guidance,  government,  and  control  of  the  work- 
house, and  of  the  officers,  servants,  assistants,  and  paupers  within 
such  workhouse,  shall  be  exercised  by  the  said  directors. 

"  Appointment  of  Officers. 

"  Art.  66.  The  vestry-men  of  the  joint  vestry  shall,  whenever  it 
may  be  requisite,  or  whenever  a  vacancy  may  occur,  appoint  fit  per- 
sons to  hold  the  under-mentioned  offices,  and  to  perform  the  duties 
respectively  assigned  to  them,  viz. :  — 

"  1.  Master  of  the  workhouse. 

"  2.  Matron  of  the  workhouse. 

"3.  Chaplain. 

"4.  Schoolmaster. 

^'5.  Schoolmistress. 

"6.  Porter. 

"  7.  Medical  officer  for  the  workhouse. 

"8.  Nurse. 

"  And  also  such  assistants  and  servants  as  they  or  the  directors,  with 
the  consent  of  the  poor-law  board,  may  deem  necessary  for  the  effi- 
cient performance  of  the  duties  of  any  of  the  said  offices. 
.  ^'  Art.  67.  The  officers  so  appointed  to  or  holding  any  of  the  said 
offices,  as  well  as  all  persons  temporarily  discharging  the  duties  of 
such  offices,  shall  respectively  perform  such  duties  as  may  be  required 
of  them  by  the  rules  and  regulations  of  the  poor-law  board  in  force 
at  the  time,  together  with  all  such  other  duties,  conformable  with  the 
nature  of  their  respective  offices,  as  the  joint  vestry  or  the  directorsr 
may  lawfully  require  them  to  perform. 

"Provided  always,  that  every  regulation  applying  to  any  officer 
holding  his  office  under  this  order  shall  apply  to  any  officer  of  the 
like  denomination  appointed  by  the  joint  vestry  or  the  directors,  al- 
though such  officer  may  have  been  appointed  before  this  order  shall 
have  come  into  force." 

The  68th  and  69th  articles  related  to  the  mode  of  appoint- 
ment, and  the  77th  and  79th  articles  to  the  remuneration,  of  the 
officers. 

VOL.   VI.  17 
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<<  Continuance   in   Office   and   Suspension  of   Officers*      Supply  of 

Vacancies. 

«  Art  83.  Every  officer  appointed  to,  or  holding  any  office  under, 
this  order,  other  than  the  medical  officer  of  the  workhouse,  shall  con- 
tinue to  hold  the  same  until  he  die  or  resign,  or  be  removed  by  the 
poor-law  board  in  conformity  with  the  provisions  of  the  law  in  that 
behalf,  or  be  proved,  in  a  manner  satisfactory  to  the  poor-law  board, 

to  be  insane. 

"  Art  87.  Every  medical  officer  duly  appointed  shall,  unless,  the 
period  for  which  he  is  appointed  be  entered  on  the  minutes  of  the 
vestry  at  the  time  of  making  such  appointment,  or  be  acknowledged 
in  writing  by  such  medical  officer,  continue  in  office  until  he  may  die 
or  resign,  or  become  legally  disqualified  to  hold  such  office,  or  be 
removed  therefrom  by  the  poor-law  board. 

^  Art  88.  The  directors  may,  at  their  discretion,  suspend  from  the 
discharge  of  his  or  her  duties  any  master,  matron,  schoolmaster, 
schoolmistress,  or  medical  officer ;  and  shall,  in  case  of  every  such 
suspension,  forthwith  report  the  same,  together  with  the  cause  thereof, 
to  the  poor-law  board ;  and  if  the  poor-law  board  remove  the  sus- 
pension of  such  officer,  he  or  she  shall  forthwith  resume  the  perform- 
ance of  his  or  her  duties." 

The  8dth,  86th,  and  90th  articles  were  under  the  same  title. 

The  notice  of  objections  stated  that  the  1st,  2d,  and  3d  articles 
attempt  improperly  to  limit,  restrict,  and  control  the  powers  and  au- 
thorities given  to  the  directors  of  the  poor  of  the  said  united  parishes, 
and  to  give  improper  powers  and  authorities  to  the  overseers  or  assist- 
ant overseers  of  the  said  parishes.  That  the  13th  article  attempts 
improperly  to  limit,  restrict,  and  control  the  powers  and  authorities 
given  to  tne  directors  of  the  poor  of  the  said  united  parishes.  That 
the  25th  article  improperly  orders  that  no  pauper  shall  receive  any 
compensation  for  his  labor,  and  also  thereby  improperly  attempts  to 
limit,  restrict  and  control  the  powers  and  authorities  given  to  the 
directors  of  the  poor  of  the  said  united  parishes.  That  art  64  at- 
tempts improperly  to  take  away,  restrict,  or  control  the  jurisdiction, 
powers,  and  authorities  given  to,  and  vested  in,  the  vestry-men  and 
vestry  of  the  said  united  parishes  and  of  the  said  parishes  respectively, 
and  to  add  and  transfer  to  the  said  directors  powers  and  authorities 
to  which  they  are  not  and  cannot  be  entitled,  and  to  add  to  the  juris- 
diction, powers,  and  authorities  lawfully  given  to,  and  vested  in,  the 
said  poor-law  board  and  poor-law  commissioners.  That  the  65th 
article  attempts  improperly  to  take  away,  restrict,  or  control  the  juris- 
diction, powers,  and  authorities  given  to,  and  vested  in,  the  vestry-men 
and  vestry  of  the  said  united  parishes  and  of  the  said  parishes  respec- 
tively, over  and  relative  to  the  said  workhouse,  and  the  officers,  ser- 
vants, assistants,  and  paupers  within  the  same,  as  well  as  to  give 
isopoper  powers  and  authorities  to  the  said  durectors.  That  the  66th 
article  attempts  improperly  to  take  away,  restrict,  and  control,  in  some 
respects,  the  jurisdiction,  powers,  and  authorities  given  to.  and  vested 
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in,  the  yestry-inen  and  vestry  of  the  said  nnited  parishes  and  of  the 
said  parishes  respectively,  and  in  other  respects  to  add  to  such  jaria« 
diction,  powers,  and  authorities ;  and  that  it  also  attempts  improperly 
to  take  away,  restrict,  or  control  the  power  and  authority  given  to 
and  vested  in  the  directors  of  the  said  parishes.  That  the  67tb,  68thy 
69th,  77th,  and  79th  articles  attempt  improperly  to  take  away,  restrict, 
or  control  the  jurisdiction,  powers,  and  authorities  given  to  and  vested 
in  the  vestry-men  and  vestry  of  the  said  united  parishes  and  of  the 
said  parishes  respectively,  and  to  add  to  the  jurisdiction,  powers,  and 
authorities  lawfully  given  to,  and  vested  in,  the  said  poor-law  board 
and  poor-law  commissioners.  That  the  83d,  85th,  86th,  87th,  88th, 
and  90th  articles  attempt  improperly  to  take  away,  restrict,  or  control 
the  jurisdiction,  powers,  and  authorities  given  to,  and  vested  in,  the 
vestrv-men  and  vestry  of  the  said  united  parishes  and  of  the  said 
parishes  respectively,  and  given  to,  find  vested  in,  the  said  directotSi 
and  to  add  to  the  jurisdiction,  powers,  and  authorities  lawfully  given 
to,  and  vested  in,  the  said  poor-law  board  and  poor-law  commit- 
sioners. 
In  Hilary  term,i  — 

Sir  A.T.K  CbcAsbtim,  S.  G.,  Oron^pton^^JiA  3boi/tft«ofi showed caiuie. 
There  are  three  principal  objc^ons  to  the  order.  The  first  is,  that 
art  66  directs  the  appointment  of  officers  who,  by  art  83,  will  be  ^ 
inemovable  except  by  the  poor-law  board.  The  second  objection  is, 
that  by  art  67,  and  the  proviso  thereto,  the  officers  already  existing 
become  also  irremovable,  except  by  the  poor-law  board.  The  third 
objection  is,  that  arts.  66  and  67  transfer  to  the  directors  powers  which, 
under  the  local  act,  11  Geo.  4,  c  10,  properly  belong  to  the  vestry- 
men. 

As  to  the  first  objection,  by  sect  51  of  stat  11  Geo.  4,  c.  10,  tiie 
power  to  appoint,  and  suspend  or  remove,  ^  assistant  overseers  and 
beadles,  together  with  such  and  so  many  other  officers,  agents,  servants, 
and  persons  as  they  shall  think  proper,"  is  in  the  vestry-men.  But 
the  duties  of  the  assistant  overseers  and  other  officers  are  performed 
under  the  control  of  the  directors  as  well  as  of  the  vestry-men.  The 
vestry-men  may  make  laws  in  writing  for  their  good  government ;  « 

the  directors  may  direct  them  in  many  matters,  and  upon  emergen*  > 

cies,  with  regard  to  the  relief  of  the  poor.     [They  referred  to  sects,  v 

71,  77,  and  80.]  The  15th  section  of  stat  4  &  5  Will  4,  c.  76,  which 
empowers  the  poor-law  commissioners  to  make  orders  ''  for  the  guid- 
ance and  control  of  all  guardians,  vestries,  and  parish  officers,  so  far  J 

as  relates  to  the  management  or  relief  of  the  poor, and  for  \ 

carrying  this  act  into  execution  in  all  other  respects  as  they  shall. think 
proper,"  is  to  be  construed  with  the  aid  of  the  interpretation  clause, 
sect  109,  by  which  ^  the  word  '  guardian '  shall  be  construed  to  mean 
and  include  any  visitor,  governor,  director,  manager,  acting  guardian, 
vestry-man,  or  other  officer  in  a  parish  or  union  appointed  or  entitled 

>  Janoaiy  30,  before  Lo&o  Campbell,  C.  J.,  CoLE&n>oE  and  WieaTiCAif,  JJ.  Pat- 
TX805,  J.,  was  at  the  sittings  at  GuildhaJiL 
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to  act  as  a  manager  of  the  poor,  and  in  the  distribution  or  ordering 
of  the  relief  to  the  poor  from  the  poor  rate,  under  any  general  or  locd 
act  of  Parliament"  By  sect.  21,  the  powers  given  by  local  acts  re- 
lating to  the  building  or  management  of  workhouses  shall  be  exer- 
cised under  the  control  of  the  commissioners ;  and,  by  sect.  42,  they 
are  empowered  to  make  rules,  orders,  and  regulations  to  be  observed 
in  such  workhouses.  By  sect  46,  the  commissioners  may  direct  the 
overseers  or  guardians  of  any  parish  or  union  to  appoint  such  paid 
oj£cers,  with  such  qualifications  as  the  commissioners  shall  think 
necessary,  for  superintending  or  assisting  in  the  administration  of  the 
relief  and  employment  of  the  poor,  and  for  the  examining  and  audit- 
ing, allowing  or  disallowing,  of  accounts  in  such  parish  or  union, 
and  otherwise  carrying  the  provisions  of  the  act  into  execution.  And 
the  court  has  given  fuU  effect  to  the  power  conferred  upon  the  com- 
missioners by  that  clause.  Reg.  v.  Tke  Poor-law  Commissioners^  (AUr 
sUmefield  Incorporation^)  11  Ad.  &  EL  558 ;  4  Jur.  335.  Reg.  v.  2%e 
Oovemors  of  the  Poor  of  St.  Andrew^  Holborn^  6  Q.  B.  78.  Reg.  v. 
Tke  Oovemors  of  the  Poor  of  Bristol^  13  Jur.  809.  Reg.  v.  Ift^  Gfiar- 
dians  of  the  Poor  of  Oxford,^  E.  T.  1844 ;  Just  of  Peace,  710.    Ex 

1  RseiNA  V.  The  Guardiajts  of  the  Poor  within  the  Citt  or  Oxfoed. 

May  22, 1844. 

Rule  calling  upon  the  guardians  of  the  poor  within  the  city  of  Oxford  to  show 
caiue  why  a  mamdoanius  should  not  issue  commanding  them  to  appoint  a  master  of  the 
workhouse.  It  appeared  from  the  affidavits  on  which  the  rule  was  obtained,  that  by 
sect  27  of  the  11  Geo.  3,  c.  14,  ^  An  Act  for  better  regulating  the  Poor  within  the 
Cify  of  Oxford,"  the  guardians  of  the  poor  within  the  city  of  Oxford,  (who  by  sect  1 
were  incornorated  by  that  name,)  or  any  five  or  more  of  them,  had  power  to  appoint 
officers  of  tne  woridiouse,  and  from  time  to  time  to  remove  and  displace  them  as  they 
should  find  cause,  and  pay  such  salary  to  them  as  they  should  think  fit  On  the  16th  of 
August,  1843,  the  poor-law  commissioners  issued  an  order  empowering  the  majority 
of  ue  guardians  to  appoint,  and  directing  that  the  appointment  should  be  to  hold 
during  good  behavior,  and  containing  regulations  the  same  as  in  the  principal  case. 
The  guardians  declined  to  act  upon  it,  and  the  officers  of  the  workhouse,  including 
'  the  master  of  the  workhouse,  having  been  previously  appointed  for  one  year,  which  ex- 

pired on  the  29th  of  September,  1843,  they  passed  a  resolution  on  the  2l8t  of  September, 
that  the  said  officers  should  hold  office  dunng  pleasure.    The  commissioners,  treating 
the  office  of  master  of  the  workhouse  as  vacant  at  the  expiration  of  the  year  of  office, 
■*  re<iuired  the  guardians  to  fill  it,  in  conformity  with  their  order,  and,  upon  their  de- 

V  dining  to  do  so,  the  commissioners  issued  another  order,  requiring  them  to  do  so 

^  peremptorily. 

ErU  and  Thomas  showed  cause,  and  contended,  first,  that  there  was  no  vacancy ; 
«  .and,  secondly,  that  the  poor-law  commissioners  had  no  authority  to  make  the  order  of 
.  .the  16th  of  August,  1843. 

S£r  F.  Thisigcr^  S.  G.,  (TowMnson  was  with  him,)  contra,  was  not  called  upon. 

^  Lord  Denman,  C.  J.  There  was  a  vacancy  at  the  end  of  the  year  of  office,  which 
could  onlv  be  filled  up  in  the  manner  directed  by  the  order  of  the  poor-law  commis- 
sioners, if  they  had  power  to  issue  such  an  order ;  and  I  am  of  opinion  that  they  had 
power  to  do  sa  The  order  does  not  attempt  to  alter  the  constitution  of  Uie  board  of 
ffuardians,  but  is  only  a  regulation  as  to  ijbe  mode  in  which  the  officers  of  the  work- 
house shidl  be  appointed. 

Patteson,  J.    I  have  no  doubt  that  the  poor-law  commissioners  have  power  to 
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parte  Teather^  1  Lownd.  M.  &  P.  7.  Reg.  t.  The  Poor-law  CommU' 
sionersj  in  re  BrighthelmtUm,  3  Q.  B.  325 ;  6  Jar.  989.  The  46th 
section  also  gives  to  the  poor-law  commissioners  an  unlimited  power 
to  '^  determine  the  continuance  in  office  or  dismissal  of  such  officers ;  ^ 
but  by  art  84  they  disclaim  that  power  as  to  the  inferior  servants  of 
the  workhouse.^  Therefore,  under  sect  42,  the  poor-law  commis* 
sioners  may  rescind  the  rules  made  by  the  vestry-men  under  sect.  51 
of  the  local  act,  and  may  make  new  rules,  and  prevent  the  vestry-men 
from  making  new  rules ;  and,  by  virtue  of  sect  46,  they  may  direct 
the  appointment  of  such  officers,  with  such  continuance  in  office,  as 
they  think  fit,  dismissible  only  by  themselves.  Further,  this  power  is 
essential  to  give  full  effect  to  their  regulations,  because  they  are  to 
control  every  officer  connected  with  the  relief  of  the  poor ;  and  their 
regulations  would  be  thwarted  if  they  could  not  make  the  officers 
irremovable  except  by  themselves. 

As  to  the  second  objection,  by  sect  42  of  stat  4  &  5  Will.  4,  c 
76,  the  poor-law  commissioners  have  power  to  alter  or  rescind  the 
regulations  of  the  vestry  under  sect  51  of  the  local  act ;  and  under 
the  other  clausea  they  have  power  to  substitute  new  regulations,  and 
control  the  vestry-men  in  the  exercise  of  their  powers,  and  prohibit 
them  from  dismissing  the  existing  officers. 


issue  this  order  under  sect  46  of  stat  4  &  5  WUL  4,  c.  76.  These  guardians,  under 
a  local  act,  are  not  excluded  flrom  the  superintendence  of  the  poor-lavr  commissionem. 
Then  the  order  of  the  16th  of  August,  1843,  being  a  binding  order,  the  resolution  of  the 

Siardians  on  the  2l6t  of  September  was  nothing  more  nor  teas  than  an  attempt  to  evade 
e  effect  of  that  order,  and  retain  in  their  own  hands  the  power  of  appointing  the 
master  of  the  workhouse  in  any  way  they  might  think  fit 

WiLLiiJf 8,  J.  It  has  been  assumed,  by  Mr.  Thomas,  that  this  is  an  attempt  made 
by  the  poor-law  commissioners  to  interfere  with  the  constitution  of  the  board  of 
guardians ;  but  that  is  not  so.  The  order  is  only  a  regulation  as  to  the  appointment 
to  an  office  immediately  connected  with  the  administration  of  the  poor,  over  which 
the  poor-law  commissioners  have,  under  stat  4  dt  5  Will.  4,  c.  7^  immediate  and 
direct  authority. 

CoLERn>OE,  J.  Mr.  Erie's  argument  was,  that  no  vacancy  had  arisen,  and  that, 
therefore,  the  state  of  things  contemplated  by  the  order  of  the  poor-law  commission- 
en  had  not  yet  existed ;  but  that  is  not  so,  unless  the  resolution  of  the  guardians  of 
the  2l8t  of  September  is  valid,  which,  he  says,  anticipated  the  vacancy  which  otherwise 
would  have  occurred  on  the  29th  of  September.  I  think  the  suggestion  of  the  solicitor 
general,  in  the  course  of  the  argument,  founded  on  sect  22  of  stat  4  &  5  Will.  4, 
c.  76,  is  an  answer.  That  resolution  of  the  guardians  was  a  rule,  order,  or  regula- 
tion made  under  the  authority  of  stat  11  Geo.  3,  c.  14,  which  is  a  local  act  relating 
to  a  workhouse  or  the  relief  of  the  poor,  and  therefore,  by  sect  22  of  stat  4  d&  5 
WiU.  4,  c.  76,  required  the  approval  and  confirmation  of  the  poor-law  commissionen 
to  give  it  validity.  Then,  inasmuch  as  it  never  has  been  approved  and  confirmed,  it 
18  nugatory ;  and  a  vacancy  in  the  office  of  master  of  the  workhouse  occurred  on  the 
a9th  of  September.         *  •  BufcofcwZirfe. 


1  Art  84.  "  Provided  always,  that  every  porter,  nurse,  assistant,  or  servant  may 
be  dismissed  by  the  vestry-men  without  the  consent  of  the  poor-law  board;  but 
every  such  dismissal,  and  the  grounds  thereof,  shall  be  reported  to  the  poor-law 
board.'' 

17' 
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As  to  the  third  objection,  art  66  leaves  the  power  ojf  appointment 
of  officers  in  the  vestry-men  ;  but  it  also  invites  the  directors  to  sug- 
gest the  necessity  of  appointing  <^ assistants  and  servants"  to  the 
other  officers,  because,  having  the  management  of  the  relief  of  the 
poor  under  sect  72  of  the  local  act,  they  are  the  best  judges  of 
emergencies.  The  consent  of  the  poor-law  board  is  to  be  given,  and 
that  will  constitute  an  order  to  appoint  paid  officers  under  sect  46  of 
stat  4  &  5  Will.  4,  c.  76.  Art  67  does  not  make  any  transfer  of  such 
duties  as  the  vestry-men  or  directors  may  lawfully  require,  nor  does  it 
give  the  directors  any  n^w  powers.  [They  referred  to  sects.  68,  71, 
and  72  of  the  local  act]  Nor  does  it  impose  any  duties  but  such  as 
would  be  in  compliance  with  stat  4  &  5  Will.  4,  c.  76.  Art  65  is 
only  an  enforcement  of  the  provisions  in  the  local  act,  by  which  the 
relief  of  the  poor  and  government  of  the  workhouse  are  vested  in  the 
directors ;  it  continues  the  personal  control  which  the  directors  have 
over  the  overseers  and  other  subordinate  officers  by  sect  58  of  the 
local  act,  subject  to  the  rules,  orders,  and  regulations  of  the  poor-law 
board.  The  vestry-men  could  not  personally  interfcBe  under  the  local 
act;  they  could  only  make  rules  and  orders  under  sect  61 ;  and  they 
■may  still  do  so,  subject  to  the  approbation  of  the  poor-law  board, 
under  sect  22  of  stat  4  &  5  Will.  4,  c.  76.  The  effect  of  art  88, 
which  gives  to  the  directors  a  power  of  suspending  certain  officers, 
requiring  them  to  report  the  same  to  the  poor-law  commissioners,  is 
only  to  place  those  officers  under  the  control  of  the  poor-law  com- 
missioners. The  power  of  the  vestry-men  is  restricted  by  that  article, 
but  only  so  far  as  the  poor-law  board  are  enabled  to  restrict  it  by 
stat  4  &  5  Will  4,  c.  76.  Arts.  1,  2,  and  3  are  authorized  by  sects. 
15,  21,  and  42  of  stat  4  &  6  Will.  4,  c.  76.  They  do  not  remove  the 
control  of  the  vestry-men,  nor  do  they  give  any  fresh  powers  to  the 
directors  or  overseers,  but  restrict  the  admission  of  paupers  into  the 
workhouse ;  the  overseers  and  assistant  overseers  being  already,  by 
sect  58  of  the  local  act,  subject  to  the  orders  of  the  directors ;  and 
the  directors,  by  sect  72  of  the  local  act,  having  general  powers 
relating  to  the  relief,  maintenance,  and  employment  of  the  poor. 
Art  13  is  also  authorized  by  sects.  15,  21,  and  42  of  stat  4  &  5 
Will  4,  c.  76. 

Sir  F.  Kelly  and  Peacock^  contra.  First,  all  the  parts  of  the  order 
relating  to  the  appointment  of  officers  are  bad,  because  the  order  iq 
addressed  to  the  vestry-men ;  whereas,  by  sect  46  of  stat  4  &  5  Will. 
4,  c.  76,  construed  with  the  interpretation  clause,  sect  109,  it  should 
be  addressed  to  the  directors. 

Lord  Campbell^  C.  J.     If  it  had  been  addressed  to  the  directors,  the 
ection  would  have  been,  that  it  superseded  the  powers  of  the 
vestry-men. 

Coleridge,  J.  By  sect  109,  the  word  « guardian "  shall  include 
"vestry-men."] 

That  meaning  of  the  word  is  satisfied  by  reference  to  Sturges 
Bourne's  Act,  59  Geo.  3,  c.  12.  The  vestry  is  to  act  for  the  parish 
generally,  and  not  merely  for  the  purpose  of  the  administration  of 


ob 
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relief  to  the  poor.  [They  referred  to  the  meaning  of  the  word  "  vestry  " 
in  sect  109.]  The  vestry-men  are  not  within  sect  46,  though  con- 
strued with  sect  109,  because  they  do  not  order  relief  to  poor  per- 
sons. The  orders  of  the  poor-law  board  can  only  be  made  on  one 
body  of  persons,  who  themselves  act  in  the  appointment  of  officers, 
and  have  the  administration  of  relief  to  the  poor.  The  statute  did 
not  contemplate  a  case  where  there  were  two  bodies  in  existence. 

[Lord  Campbell^  C.  J.  May  not  the  vestry,  for  this  purpose,  have 
the  management  of  the  poor  bv  the  body  whom  they  appoint?] 

Secondly,  the  articles  mentioned  in  the  notice  of  objections  are 
bad,  for  the  reasons  there  stated.  Art  66  breaks  in  upon  the  consti- 
tution established  by  the  local  act  in  these  united  parishes  for  the 
management  of  the  poor.  It  changes  the  constitution,  giving  legis- 
lative power  to  that  which  was  the  executive  body,  and  executive 
power  to  that  which  was  the  legislative  body.  By  sect  15  of  stat  4 
Sc  5  Will.  4,  c.  76,  the  poor-law  board  are  invested  with  power  to 
control,  direct,  and  assist  the  existing  board  in  the  administration  of 
the  poor  law,  and,  therefore,  they  might  direct  the  vestry-men  to  ap- 
point certain  officers;  but  they  have  no  power  to  transfer  the  appoint- 
ment of  officers  from  one  body  to  another,  nor  to  change  the  law  as  to 
the  appointment  of  officers.  In  Rex  v.  TJie  PooT'law  CommissianerSj 
in  re  St.  Pancras,  6  Ad.  &  El.  1,  Coleridge,  J.,  in  his  examination  of 
stat  4  &  6  Will.  4,  c.  76,  says  of  sect  15,  (p.  9,)  "  By  this,  although 
the  administration  of  relief  to  the  poor  is  made  subject  to  their  direc- 
tion and  control,  yet  that  is  still  to  be  according  to  the  existing  laws, 
or  such  laws  as  shall  be  in  force  at  the  time  being ; "  and  he  adds, 
(p.  10,)  "  Thus  far,  it  cannot  be  doubted  that  the  express  object  of 
the  statute  is  to  obtain  an  improvement  and  uniformity  in  the 
management  of  the  poor,  not  by  creating  anv  new  machinery  in  the 
parishes,  but  by  preserving  that  which  existed,  whether  under  general 
or  local  acts,  and  submitting  it  to  the  guidance  and  control  of  the 
commissioners." 

[Lord  Campbell^  C.  J.  I  entirely  concur  with  my  learned  brother 
in  that  view  of  the  statute,  unless  power  is  specially  given  by  it  to 
the  poor-law  board  to  alter  the  local  acti 

By  sect  51  of  the  local  act,  the  exclusive  power  of  appointing  and 
removing  officers  is  conferred  upon  the  vestry-men.  [They  also 
referred  to  sect  72.]  Before  the  order,  the  officers  held  that  office 
during  the  pleasure  oi  the  vestry-men ;  by  virtue  of  art  88,  they  would 
hold  office  during  the  pleasure  of  the  poor-law  board.  The  46th  sec- 
tion of  stat  4  &  5  Will.  4,  c.  76,  does  not  give  to  the  poor-law  board 
a  power  of  removing  officers ;  that  power  is  given  by  sect  48,  in  these 
terms :  "  To  remove  any  master  of  any  workhouse,  or  assistant  over- 
seer, or  other  paid  officer  of  any  parish  or  union,  whom  they  shall 
deem  unfit  or  incompetent  to  discharge  the  duties  of  any  such  office, 
or  who  shall  at  any  time  refuse  or  wUfuUv  neglect  to  obey  and  carry 
into  effect  any  of  the  rules,  orders,  regulations,  or  by-laws  of  the  said 
commissioners."  It  is  admitted,  on  behalf  of  the  poor-law  board, 
that  they  cannot  take  away  the  power  of  appointing ;  and  the  power 
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Easter  Term,  Jane  19,  1851. 

County  Court  —  Improper  Reception  of  Evidence  —  Appeal  in  a  Jury 
Case  —  Granting  new  Trial — Judgment  for  Defendant, 

A  plaint  for  breach  of  coyenant  was  tried  by  a  jury  in  a  county  court,  and  a  verdict  found 
tor  the  plaintiff.  An  appeal  was  brought  upon  the  ground  that  the  judge  had  improperly 
received  certain  evidence.  The  court  expressing  an  opinion  that  the  evidence  had  been 
improperly  received,  application  was  made  on  the  part  of  the  defendant  to  have  judgment 
entered  for  him.  The  court  held  that,  under  the  stat.  13  &  14  Vict  c.  61,  s.  14,  they  had 
no  power  to  set  aside  the  verdict  of  the  jury,  and  to  direct  judgment  to  bo  entered  for  the 
defendant,  and  that  they  could  do  no  more  than  direct  a  new  trial 

This  was  an  appeal  from  the  County  Court  of  Plymouth.  The 
action  was  for  breach  of  covenant.  The  case  was  tried  by  a  jury, 
who  gave  a  verdict  for  the  plaintiff.  The  ground  of  appeal  was,  that 
evidence  of  a  conversation,  which  took  place  at  the  time  of  executing 
the  deed  containing  the  covenant  sued  upon,  had  been  improperly 
received. 

Cottier  appeared  for  the  appellant,  the  defendant  in  the  county 
court;  but  the  court  called  on 

Greenwood,  for  the  respondent,  who  contended  that  the  evidence 
was  admissible ;  that  though  it  ought  not  to  have  been  received  for 
the  purpose  of  varying  the  deed,  yet  that  it  might  have  been  admis- 
sible, as  bearing  upon  the  breach  of  covenant. 

[Patteson,  J.  It  is  quite  clear  from  the  case  that  the  jury  gave  their 
verdict  entirely  on  the  supposed  parol  covenant  attempted  to  be  in- 
troduced by  the  evidence  of  the  conversation.  No  rule  of  law  is 
more  clear  than  that  evidence  of  conversations  held  previous  to  an 
agreement  being  reduced  into  writing  are  not  admissible  to  vary  the 
written  contract.  The  evidence  was,  in  this  case,  improperly  re- 
ceived.] 

Collier,  It  is  submitted  that  the  court  will  order  judgment  to.  be 
entered  for  the  defendant  under  sect  14  of  the  stat  13  &  14  Vict 
c.  61,  which  gives  the  appeal.  The  court  of  appeal  "  may  either 
order  a  new  trial  on  such  terms  as  it  thinks  fit,  or  may  order  judg- 
ment to  be  entered  for  either  party  as  the  case  may  be,  siid  may  make 
such  order  with  respect  to  the  costs  of  the  said  appeal  as  such  court 
may  think  proper.'^ 

Patteson,  J.  It  seems  to  me,  that  under  this  section,  we  have  no 
power  to  set  aside  the  verdict  and  durect  judgment  for  the  defendant 
We  can  only  grant  a  new  trial.  Our  discretionary  power  contained 
in  the  last  sentence  applies  only  to  the  costs  of  the  appeal. 

^  Chram  Pattxsoit  and  Wightxan,  JJ.    20  Law  J.  Rep.  (ir.  s.)  Q.  B.  387. 


COURT  OF  QUEEN'S  BENCH,  1861.  189 

Beg.  V.  The  Poor-law  Commissioners ;  in  re  The  U.  F.  of  St.  OUeB-in-the-Fields,  &e. 

WiGHTMAN,  J.  Had  the  case  been  a  decision  by  the  judge  of  the 
county  court  alone,  without  the  intervention  of  a  jury,  we  might  have 
directed  judgment  to  be  entered  for  the  defendant.  When  there  is  a 
verdict  of  a  jury,  we  can  do  no  more  than  grant  a  new  trial. 

Appeal  allowed ;  new  trial  granted. 


Regina  V,  The  Poor-law  Commissioners  ;  in  re  The  United  Par- 
ishes OF  St.  Gil£8-in-the-Fields  and  St.  George,  Bloomsburv.^ 

Hilary  Yacatioxi,  Febmai;  28,  1S51. 

RsGiNA  V,  The  Poor-law  Commissioners;  in  re  The  Vestrt-mbk 

OF  St.  James,  Westaunster.^ 

Trinity  Term,  Jane  17,  1851. 

Poor  Laws  —  Appointment  of  Officers — Regulations  of  Workhouse 
— Rescinding  Regulations —  Quashing  Order. 

An  order  of  die  poor-law  boarcLdirected  to  the  directors  of  the  united  pariihee  of  St  Giles* 
in^the-Fields  and  St  Gkorge,  JBloomsbiiry,  to  the  yestry-men  of  the  said  united  parishes, 
and  to  the  chnrch-wardens  and  oyerseers  of  the  poor  of  the  said  united  parishes,  oon* 
toined,  among  others,  the  following  regulations  :^ 

Art  1.  The  admission  of  paupers  into  the  workhouse  is  to  be  by  an  order  of  the  directors, 
or  by  an  order  signed  by  an  orerseer  or  assistant  oyerseer. 

Art  a.  No  pauper  Is  to  be  admitted  under  snch  order,  if  it  bear  date  more  than  tax  days 
before  he  presents  it  at  the  workhouse. 

Art  IS.  The  directors  are  not  to  admit  into  the  wofkhonse,  or  any  ward  of  it,  or  retafai 
dierein,  a  larger  number  or  a  different  class  of  paupers  than  that  from  time  to  time  fixed 
by  the  poor-law  boaxd. 

Art  25.  The  paupers  are  to  be  kept  employed,  and  no  pauper  is  to  receiye  any  compensa- 
tion for  his  labor. 

Art  64.    The  directors  are  to  superintend  the  repairs  and  alterations  of  the  workhouse. 

Art  65.    The  goyemment  of  the  workhouse  is  to  be  exercised  by  them. 

Art  66.  The  yestry-men  of  the  joint  yestry  shall,  wheneyer  it  may  be  requisite,  or  when* 
eyer  a  yacancy  may  occur,  appoint  to  certain  offices  named,  and  also  "  such  assistants  and 
seryants  as  they  or  the  directors,  with  the  consent  of  the  poor-law  board,  may  deem 
necessary  for  the  efficient  performance  of  the  duties  of  any  of  the  said  offices." 

Art  67.  The  officers  are  to  perform  snch  duties  as  may  be  required  of  them  by  the  rul^ 
of  the  poor-law  board,  together  with  all  such  other  duties,  conformable  with  the  nature 
of  their  offices,  as  the  joint  yestry  or  the  directors  may  lawifuUy  require  them  to  perform. 
Proyided  that  the  regulations  of  this  order  shall  apply  to  officers  appointed  by  tne  joint 
yestry  or  the  directors,  although  snch  officer  may  haye  been  appointed  before  this  order 
came  into  force. 

Art  83.  Eyery  officer  appointed  to  or  holding  any  office  under  this  order,  other  than  the 
medical  officer  of  the  workhouse,  shall  continue  to  hold  the  same  until  he  die  or  resign, 
or  be  remoyed  by  the  poor-law  board,  in  conformity  with  the  proyisions  of  the  law  in 
that  behalf.  .   ^ 

Art.  88.  The  directors  may,  at  their  discretion,  suspend  from  tlie  discharge  of  his  or  her 
duties  any  master,  matron,  schoolmaster,  schoolmistress,  or  medical  officer  ;  and  shidl,  in 
case  of  eyery  such  suspension,  forthwith  report  the  same,  together  with  ^e  cause  thereof, 
to  the  poor-law  board. 

1 15  Jur.  841. 
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The  two  united  parishes  were  goyemed,  as  regards  the  relief  of  the  poor,  hj  a  local  act, 
11  Geo.  4,  c.  10.  By  sect.  51,  the  power  of  appointment,  of  suspension,  and  remoyal  of 
the  greater  part  of  the  officers  named  in  art  66,  "  together  with  such  and  so  many  other 
officers,  agents,  senrants,  and  persons  as  they  shall  think  proper,'*  was  placed  in  too  yes- 
try-men.  The  directors  were  a  body  whom,  by  sect  63,  the  yestry-men  were  to  elect 
annually ;  and,  by  sect  72,  they  were  to  exercise  all  the  powers  relating  to  the  relief, 
maintenance,  and  employment  of  the  poor  which  church-wardens  and  overseers  of  the 
poor  are  by  law  authorized  to  exercise.  By  sect  80,  the  directors  were  empowered  to 
cause  persons  received  into  the  workhouse  to  be  employed  in  any  work,  trade,  or  manu- 
facture, "  and  out  of  the  profits  arising  from  any  work  which  may  be  performed  by  such 
persons,  such  gratuities  or  rewards  may  be  distributed  to  the  industrious  and  skilful,  ac- 
cording to  the  quantity  and  perfection  of  their  work,  as  to  the  said  directors  shall  appear 
proper.      On  making  absolute  a  rule  for  a  certiorari  to  remove  the  above  order :  — 

Held,  first,  that  even  in  respect  of  those  parts  of  the  order  which  related  to  the  appoint- 
ment of  officers,  the  order  was  rightly  directed  to  the  vestry-men. 

Secondly,  that  arts.  66  and  88  substantially  altered  the  machinery  which  the  local  act  had 
erected  for  the  administration  of  the  law,  by  making  the  directors  coordinate  widi  the 
yestiy-men  in  the  appointment  of  officers,  and  by  placing  the  whole  discretion,  as  to  sus- 
pension from  the  discnai^  of  duties,  in  the  first  instance,  with  the  directors ;  and,  there- 
fore, those  articles  were  not  within  the  power  of  the  poor-law  board.  The  poor-law 
board  consented  to  rescind  art  65. 

Thirdly,  that  sect  46  of  stat  4  &  5  Will.  4,  c.  76,  which  empowers  the  poor-law  commis- 
sioners to  order  the  parish  officers  to  appoint  such  paid  officers  as  the  commissioners  shall 
think  necessanr,  and  "  to  direct  the  mode  of  the  appointment,  and  determine  the  con- 
tinuance in  office  or  dismissal  of  such  officers,*'  applied  to  parishes  which  were  under  a 
local  act,  and,  therefore,  rendered  valid  arts.  67  and  83. 

Fourthly,  that  the  other  articles  merely  regulated  or  controlled  the  relief  or  management  of 
the  poor,  or  the  eovemment  of  the  workhouse,  or  merely  guided  or  controlled  the  vestry- 
men, and,  therefore,  were  within  the  powers  given  to  the  poor-law  board  ly  sect  15  of 
Stat  4  &  5  Will.  4,  c.  76,  though  some  of  them  conflicted  wiUi  the  provisions  of  the  local 
act 

After  the  rule  for  the  cerHoran  was  made  absolute,  but  before  the  certiorari  was  served,  &e 
poor-law  board  issued  an  order  rescinding  so  much  of  art  66  as  required  the  vestry  to 
appoint  such  assistants  and  servants  as  the  directors  might  deem  necessary,  and  art  88. 
A  rule  was  subsequently  obtained  to  quash  the  order :  — 

Hddf  first,  that  it  was  competent  to  the  poor-law  board  to  rescind  the  objectionable  parts  of 
the  original  order. 

Secondly,  that,  the  order  being  divisible,  the  court  might  quash  part  of  it 

Begina  V.  The  Poor-law  Commissioners  ;  in  re  The  United  Par- 
ishes OF  St.  Giles-in-the-Fields  and  St.  Oeoroe,  Bloomsbury. 

Hilary  Term,  January  16,  1851. 

Peacock  moved  for  a  certiorari  to  remove  an  order  of  the  poor-law 
board  or  commissioners,  dated  the  21st  of  November,  1850,  and  ad- 
dressed to  the  directors  of  the  poor  of  the  united  parishes  of  St. 
Giles-in-the-Fields  and  St.  George,  Bloomsbury,  in  the  county  of 
Middlesex,  to  the  vestry-men  of  the  said  united  parishes,  and  to  the 
church-wardens  and  overseers  of  the  poor  of  the  said  united  parishes. 
It  appeared,  from  the  affidavits,  that  the  affairs  of  the  joint  parishes 
of  St  Giles-in-the-Fields  and  St.  George,  Bloomsbury,  and  of  the 
separate  parishes  of  St.  Giles-in-the-Fields  and  St  George,  Blooms- 
bury,  were  regulated  by  stat  11  Geo.  4,  c.  lO.i     On  the  21st  of 

1  By  the  local  act  11  Geo.  4,  c.  10,  a  joint  vestry  is  appointed  for  the  management 
of  the  affairs  of  the  two  parishes,  which  were  united  for  various  purposes.  The 
vestry  make  the  poor  rate,  and  expend  it  * 

By  sect  51,  the  vestry-men  of  the  said  joint  vestry  may  from  time  to  time  elect 
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November,  1850,  the  poor-law  board  issued  the  order  in  question  for 
the  government  of  the  workhouse  of  the  said  united  parishes ;  and 
on  the  9th  of  December  following,  a  notice  of  objections  to  the  order, 
in  pursuance  of  sect  109  of  stat.  4  &  5  Will  4,  c.  76,  signed  by  T. 
D.  Robinson,  clerk  to  the  vestry-men  of  the  joint  vestry  of  those 
parishes,  was  served  upon  the  poor-law  board.  The  parts  of  the 
order  which  were  objected  to  were  the  following :  — 

'*  Admission  of  Paupers, 

"  Art.  1.  Every  pauper  who  shall  be  admitted  into  the  workhouse, 
either  upon  his  firet  or  any  subsequent  admission,  shall  be  admitted 
in  some  one  of  the  following  modes  only — that  is  to  say, — 

"  By  a  written  or  printed  order  of  the  directors,  signed  -by  their 
clerjs. 

"  By  a  written  or  printed  order,  signed  by  an  overseer  or  assistant 
overseer  of  the  parishes. 

'iBy  the  master  of  the  workhouse,  (or,  during  his  absence  or 
inability  to  act,  by  the  matron,)  without  any  order,  in  any  case  of 
sudden  or  urgent  necessity ;  provided,  that  the  master  may  admit 
any  pauper  delivered  at  the  workhouse  under  an  order  of  removal 

and  appoint,  (amongst  other  officers)  **  assistant  overseers  and  beadles,  together  with 
such  and  so  many  other  officers,  agents,  servants,  and  persons  as  they  shall  thmk  proper,** 
and  shall  take  security  of  the  treasurers,  collectors,  or  other  receivers  of  money,  for  the 
faithful  execution  of  their  respective  offices ;  and  ^^  may  also  from  time  to  time  sus- 
pend or  remove  any  of  the  penons  so  elected  or  appointed,  and  appoint  others  in  the 
place  of  those  suspended  or  removed,"  and  shall  order  such  salaries  to  be  paid  to  such 
persons  as  they  shall  think  proper ;  '*  and  the  several  assistant  overseers  of  the  poor, 
who  shall  be  appointed  under  the  authority  of  this  act,  are  hereby  empowered  to 
execute  all  such  of  the  duties  of  the  office  of  overseer  of  the  poor  as  shall  be 
directed  by  the  vestry-men  of  the  said  joint  vestry,  in  like  manner,  and  as  fully  to 
.all  intents  and  purposes,  as  the  same  may  be  executed  by  law  by  any  overseer  of 
the  poor." 

By  sect.  58,  the  vestiy-men  of  the  said  joint  vestry  shall  annually  nominate  two 
inhabitant  householders  from  each  of  the  said  parishes  to  be  overseers  of  the  poor  of 
the  said  parishes  respectively,  to  be  appointed  by  the  justices ;  and  such  persons 
shall  execute  all  and  every  the  powers  and  duties  belonging  to  the  office  of  overseer 
of  the  poor,  except  the  power  of  making  rates  for  the  renef  of  the  poor  or  for  any 
other  purposes,  and  except  the  powers  given  by  that  act  to  the  vestry-men  or  to  the 

directors  of  the  poor. ^  Provided  always,  that  whenever  an  assistant  overseer 

or  overseers  shall  have  been  nominated  and  appointed  as  hereinbefore  authorized, 
neither  the  church-wardens  nor  the  said  overseers  shall  interfere  or  intermeddle  in  or 
with  the  care,  management,  relieving,  employment,  or  maintenance  of  the  poor  of  the 
said  parishes,  in  any  case,  except  under  the  orders  of  the  said  vestry-men  or  of  the 
directors  of  the  poor ;  and  all  such  overseers  and  assistant  overseers  as  aforesaid  shall 
severally  and  respectively,  in  the  execution  of  the  duties  of  their  office,  act  in  all 
things  under  the  control  and  directions  of  the  said  vestry-men  or  the  directors  of  the 
poor." 

By  sect  61,  the  vestry-men  of  the  said  joint  vestry  are  empowered  from  time  to 
time  to  make  such  rules  and  orders  as  to  them  shall  seem  right,  for  the  election  and 
good  government  of  the  directors  of  the  poor,  and  of  all  officers,  servants,  and 
other  persons  employed  under  the  said  vestry-men  or  under  the  said  directors  in  the 
execution  of  the  act ;  and  from  time  to  time  to  alter  or  to  repeal  any  such  rules  and 
orders,  and  to  make  others ;  .  .  .  .  and  such  rules  and  orders  shall  be  binding  upon, 
and  be  observed  by,  all  parties,  and  shall  be  sufficient  in  all  courts  of  law  or  equity 
to  justify  all  persons  who  shall  act  under  the  same ;  provided,  &c. 

By  sect  63,  the  vestiy-men  are  required  to  elect  annually  twelve  persons  being 


204  COURT  OF  QUEEN'S  BENCH,  1861. 

Reg.  V.  The  Poor-law  CommissionoTS ;  in  re  The  U.  P.  of  St  Giles-in-the-Fields,  &c. 

Sir  F.  Kelly,  Peacock,  and  Cowling,  contra. 

[Lord  Campbell,  C.  J.  The  court  has  sometimes,  for  the  con- 
venience of  parties,  given  an  opinion  as  to  part  of  the  order  being 
good  and  part  bad ;  but  it  would  be  better  to  quash  the  bad  part,  and 
declare  that  the  rest  should  stand.] 

No  inconvenience  could  result  from  quashing  the  order  altogether, 
because  the  acts  done  under  it  would  be  valid  by  sect  108.  That 
section  contains  no  provision  for  quashing  part  only  of  an  order ;  and 
there  is  no  instance  in  which  an  order  has  been  quashed  in  part  In 
Reg".  V.  Hunt,  12  Ad.  &  El.  130,  the  counsel  for  the  poor-law  board 
could  not  have  been  taken  by  surprise. 

iLord  Campbell,  C.  J.  In  Ex  parte  Coley,  4  New  Sess.  Cas.  507, 
> ;  15  Sur.  128,  Erie,  J.,  said,  '^  I  am  of  opinion  that  the  justices 
may  abandon  the  void  part  of  an  order,  if  it  appears  on  its  face  that 
it  is  severable  from  the  residue.  It  seems  to  me  to  be  a  recognized 
principle  of  law,  that  an  order,  good  in  part  and  bad  in  part,  if  capa- 
ble of  being  divided,  may  be  sustained,  quoad  the  good  part ;  and  I 
think  it  then  follows  that  the  valid  part  ought  to  be  enforced  without 
the  useless  expense  of  a  cer^toranV] 

After  the  court  has  ordered  an  instrument  to  be  brought  up  by  cer* 
tiorari,  the  party  to  whom  the  writ  issues  cannot  do  any  act  to  alter 
its  effect 

[Lord  Campbell,  C.  J.  The  act  of  rescinding  the  objectionable 
parts  of  the  original  order  was  done  by  the  poor-law  board  before 
the  certiorari  issued.1 

The  question  still  remains  whether  the  poor-law  board  have  re- 
scinded all  that  the  court  held  to  be  excess  of  jurisdiction.  Altera- 
tions made  in  the  order  may  introduce  fresh  objections ;  and  the 
parish  may  not  know  whether  to  persist  in  the  certiorari  or  move  for 
another  writ,  because  sect.  106  confines  the  party  who  applies  for  a 
certiorari  to  the  grounds  stated  in  his  notice  of  objections.  The 
order,  as  altered,  might  present  objections  of  which  the  parish  had  not 
given  notice. 

liORD  Campbell,  C.  J.  Why  should  we  not  follow  the  analogy  of 
orders  of  justices?  I  do  not  see  any  thing  in  the  clauses  of  stat  4 
&  5  Will.  4,  c.  76,  which  is  inconsistent  with  part  of  the  order  of  the 
poor-law  board  being  quashed,  and  the  rest  being  held  legal.  With 
regard  to  the  cases  cited,  they  were  only  rules  for  a  certiorari ;  and 
what  was  said  on  this  point  was  oHtur  dictum.  Therefore,  no  de- 
cision stands  in  our  way  to  prevent  us  doing  what  is  just  as  between 
the  poor-law  board  and  the  united  parishes ;  and  certainly  the  most 
convenient  course  is  to  quash  part  only  of  the  order.  With  ree^ard 
to  the  practice  introduced  in  this  instance  by  the  poor-law  boarc^  of 
rescinding  the  objectionable  parts  of  their  order,  I  see  no  inconven- 
ience in  it  If  the  poor-law  board  have  done  enough  to  ss^tisfy  the 
parishes,  no  further  step  will  be  taken ;  if  they  have  not  done  enough, 
the  parish  may  still  move  for  a  certiorari. 
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Patteson,  Coleridge,  and  Erle,  JJ.,  concurred. 

Lord  Campbell,  C.  J.  We  are  still  open  to  bear  objections  which 
may  not  have  been  removed  by  the  rescissory  order. 

Peacockj  in  support  of  the  rule.  The  whole  of  the  66th  article  is 
not  rescinded.  The  83d  article  assumes  to  the  poor-law  board  the 
exclusive  power  of  removing  officers,  whereas  a  concurrent  power  to 
remove  should  remain  in  the  vestry-men.  The  vestry-men  have 
power  to  take  security  for  the  good  behavior  of  the  master  of  the 
workhouse  for  three  years  ;  but  he  may  remain  in  office  without  such 
security,  if  the  sole  power  of  removal  is  in  the  poor-law  board. 
Therefore,  if  the  66th  article  stands,  the  83d  article  ought  to  be  struck 
out,  as  well  as  the  proviso  in  art  67 ;  the  87th  article,  also,  otight  to 
be  struck  out 

Lord  Cabtpbell,  C.  X  Does  not  the  order  deprive  the  vestry-men 
of  a  power,  rather  than  regulate  the  exercise  of  it  ? 

Sir  A.  J.  E.  Oockburnj  A.  G.     The  efficiency  of  the  control  to  be 

exercised  by  the  poor-law  board  consists  in  their  having  the  exclusive 

and  paramount  power  of  removing  officers.     It  was  intended  by  the 

legislature,  in  passing  stat  4  &  5  Will.  4,  c.  76,  to  place  the  power 

and  control  over  the  officers  in  the  hands  of  the  commissioners  alone; 

and,  therefore,  the  power  of  suspending  and  removing  officers,  given 

to  the  vestry-men  by  the  local  act,  is  repealed  by  sect  46  of  stat  4  & 

5  Will.  4,  c  76.     It  would  be  highlv  inconvenient,  in  the  case  of  a 

conflict  between  the  poor-law  board  and  the  vestry-men,  that  there 

should  be  a  coordinate  authority  to  remove  officers.     The  poor-law 

board  are  willine:  to  rescind  the  65th  article.  ^         , 

Our.  adv.  vuU. 


Regina  v.  The  Poor-law  Commissioners;  in  re  The  Vestry-bobn 

OF  St.  James,  Westminster.^ 

Trinity  Term,  June  17,  1851. 

Peacock  moved  for  a  writ  of  certiorari  to  bring  up  an  order  made 
by  the  poor-law  board  on  the  17th  of  July,  1850,  directed  to  the  tov- 
emoTs  and  directors  of  the  poor  of  the  parish  of  St  James,  West- 
minster, in  the  county  of  Middlesex,  to  the  vestry-men  of  the  said 
parish,  to  the  church-wardens  and  overseers  of  the  poor  of  the  said 
parish,  &c.  It  appeared  that  the  parish  of  St  James,  Westminster, 
was  governed  by  a  body  called  "  governors  and  directors,"  constituted 
by  local  acts,  3  Oeo.  3,  c.  58,  and  56  Oeo.  3,  c.  54,  under  which  the 
management  and  government  of  the  poor  of  that  parish  had  been 

1  15  Jar.  841. 
vol.  VI.  18 
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____^ ^ 

carried  on.  By  sect.  21  of  stat.  2  Geo.  3,  c.  58,  the  vestry-men  were 
empowered  to  appoint  governors  and  directors  of  the  poor,  and  to 
make  rules,  orders,  and  regalations  for  applying  and  disposing  of  the 
moneys  raised  for  the  relief  of  the  poor,  and  for  maintaining,  governing, 
employing,  and  regulating  the  poor  of  the  parish.  By  virtue  of  that 
power,  they  had  made  a  rule  that  the  officers  should  be  annual.  The 
order  in  question  was  similar  to  that  issued  to  the  directors  of  the 
poor  of  the  united  parishes  of  St  Giles-in*the-Fields  and  St.  Greorge, 
Bloomsbury.^  At  Easter  in  the  present  year,  the  occasion  on  which 
it  had  been  the  annual  custom  of  the  parish  of  St.  James,  Westmin- 
ster, to  elect  or  reelect  certain  officers,  the  governors  and  directors, 
disregarding  the  order  of  the  poor-law  board,  by'the  83d  article  of 
which  it  was  directed  that  officers  holding  any  omce  should  continue 
to  bold  the  same  until  death,  or  removal  by  the  poor-law  board, 
treated  the  office  of  chaplain  as  vacant,  he  having^previously  held 
under  a  nominal  annual  election,  and  proceeded  to  ^e  appointment 
of  another  chaplain,  and  refused  Pr.  Wright,  the  chaplain  in  office, 
admission  into  the  workhouse  to  perform  his  duty.  In  this  term 
(May  28)  a  rule  was  obtained,  calling  upon  the  governors  and  direct- 
ors to  show  cause  why  a  writ  of  mandamus  should  not  issue,  com- 
manding them  to  admit  Dr.  Wright  into  the  workhouse  of  the  said 
parish,  to  perform  his  duties  as  chaplain  thereof,  as  specified  in  the 
order  of  the  poor-law  board.^  The  notice  served  upon  the  poor-law 
board  on  the  5th  of  June,  in  pursuance  of  sect.  106  of  stat  4  &  5 
Will.  4,  c.  76,  stated  the  following,  among  other  grounds  of  the  ap- 
plication for  the  certiorari :  ^^  That  the  66th  and  67th  articles  attempt 
improperly  to  take  away,  restrict,  or  control  the  jurisdiction,  powers, 
and  authorities  given  to  and  vested  in  the  vestry-men  of  the  said  parish 
over  and  relative  to  the  rules,  orders,  and  regulations  for  applying  and 
disposing  of  such  moneys  as  shall  be  raised  and  received  for  the  relief 
of  the  poor  of  such  parish,  and  for  the  better  maintaining,  governing, 
employing,  and  regulating  the  poor  of  the  said  parish,  as  well  as  to 
give  improper  powers  and  authorities  to  the  said  governors  and  di- 
rectors. That  the  68th,  77th,  83d,  and  90th  articles  attempt  improp- 
erly to  take  away,  restrict,  or  control  the  jurisdiction,  powers,  and 
authorities  given  to,  and  vested  in,  the  vestry-men  of  the  said  parish ; 
and  that  they  also  respectively  attempt  improperly  to  take  away, 
restrict,  or  control  the  jurisdiction,  powers,  and  authorities  given  to, 
and  vested  in,  the  said  governors  and  directors ;  and  that  they  also 
respectively  attempt  to  add  to  the  jurisdiction,  powers,  and  author- 
ities lawfully  given  to,  and  vested  in,  the  said  poor-law  board  and 
poor-law  commissioners."  The  principle  which  the  court  has  laid 
down  is,  that  the  poor-law  board  may  control  the  local  board  in  their 
management  of  the  poor,  but  not  deprive  them  of  the  powers  which 
the  local  act  gives  them.  By  this  order,  the  poor-law  board  claim 
not  only  a  right  to  remove  the  officers  for  particular  ^rounds,  nnder 
sect  48  of  Stat  4 &5  Will.  4,  c. 76,  but  to  deprive  the  local  board  of 
their  power  of  removal.  ) 

h.  ^  See  the  preceding  case. 

8  This  rule  was  subsequently  made  absolute. 
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[Lard  CampheUy  C.  J.  Sect.  48  gives  the  poor-law  board  an  an* 
limited  power  to  remove,  provided  they  act  bona  fide;  it  renders  them 
the  judges  whether  the  persons  filling  these  offices  should  be  removed. 
If  two  independent  bodies  have  power  to  remove  any  officer,  it  is 
likely  to  work  very  badly.  The  question  is,  whether  the  principle  laid 
down  in  the  judgment  in  Reg,  v.  The  Poor-law  CommissianerSj  in  re 
St  GileS'in-ihe'Fields  and  St.  Oeorgej  Bloomsbwry^  does  not  apply. 
This  will  not  eflfect  any  change  in  the  constitution  of  the  parish. 

Coleridge^  J.  It  compels  the  parish  to  alter  their  rule  as  to  electing 
officers.  But  how  can  sect.  46  of  stat.  4  &  5  Will.  4,  c.  76,  be  sat- 
isfied,  without  giving  the  poor-law  board  the  power  contended  for  ? 
Sects.  15  and  w  are  to  be  read  together,  as  forming  part  of  the 
same  system  of  law.] 

There  are  many  parishes,  which  are  not  under  a  local  acf,  or  have 
not,  under  it,  an  express  power  to  appoint  officers.  Where  a  local 
act  has  enacted  that  the  officers  shall  be  appointed  in  a  particular 
manner,  sect  46  does  not  apply,  so  as  to  enable  the  poor-law  board 
to  direct  that  they  shall  be  appointed  in  a  different  manner. 

Sir  A.  J.  E.  Cockbum^  A.  O.,  ( Orompton  and  Thmlinsan  were  with 
him,)  contra.  This  is  the  same  point  as  was  argued  in  Reg.  v.  Tke 
Poor-law  ChmmissionerSy  in  re  St.  OHes^in-the' Fields  and  St.  Oeorge^ 
Bloomsbury.  By  sect  46  of  stat  4  &  5  Will.  4,  c.  76,  the  poor-law 
board  have  power  to  direct  for  what  period  these  officers  shall  con- 
tinue to  hold  office ;  and  implindly  that  po^iwr  is  oxolusively  vested  in 

them.  Also,  the  enactment  is  general,  and  applies  where  the  parish 
is  under  a  local  act  [He  referred  to  sects.  15,  21,  and  48,  and  was 
stopped.] 

Peacock  and  Keane^  contra.  Art  66  virtually  supersedes  or  repeals 
sect  21  of  stat  2  Geo.  3,  c.  58 ;  and  then  a  conflict  of  authorities 
will  follow,  which  the  court  has  said  ought  not  to  be.  Sect  22  of 
stat  4  &  5  Will.  4,  c.  76,  has  no  reference  to  the  removal  of  officers. 

Lord  Campbell,  C.  J.  Upon  an  examination  of  the  sections  of 
stat  4  &  5  Will.  4,  c.  76,  I  entertain  no  reasonable  doubt  that  it  was 
the  intention  of  the  legislature  to  give  the  poor-law  board  exclusive 
power  with  regard  to  those  officers  whom  they  direct  the  parish  officers 
or  board  of  guardians  to  appoint ;  the  other  officers,  who  are  appointed 
independently  of  the  direction  of  the  poor-law  board,  are  left  as  they 
were  before  tne  passing  of  the  act  Sect  46  empowers  the  commis- 
sioners ^  to  direct  the  mode  of  the  appointment,  and  determine  the 
continuance  in  office  or  dismissal  of  such  officers."  How  can  they 
be  said  really  to  determine  the  continuance  in  office  of  an  officer,  if 
the  officer  may  be  dismissed  by  the  vestry  or  parish  officers  on  the 
following  morning  without  cause  assigned  ?  Indeed,  Mr.  Peacock 
properly  admitted,  that,  if  sect  46  applied  to  this  case,  it  warranted 
the  order  in  question ;  but  he  attempted  to  argue  that  the  46th  sec- 
tion did  not  apply  to  parishes  which  were  under  a  local  act  He  did 
not,  however,  succeed  in  showing  that  it  had  not  a  general  applica- 
tion.   If  a  parish  is  not  governed  by  a  local  act,  the  overseers  have 
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incidentally,  by  virtue  of  stat  43  Eliz.  c.  3,  the  power  of  appointing 
and  dismissing  officers.  Then  shall  it  be  said,  that,  where  parishes 
have  the  power  indirectly,  the  poor-law  board  may  exercise  the  power, 
but  not  where  a  parish  has  it  expresslv  under  a  local  act  ?  I  am  of 
opinion  that  the  section  has  a  general  application  to  ail  the  parishes 
in  England.  There  is  only  one  instance,  under  our  monarchy,  in 
which  there  is  a  concurrent  power  of  dismissal,  viz.,  the  governor 
general  of  the  East  India  Company ;  and  it  would  lead  to  most 
inconvenient  consequences  if,  in  every  parish,  there  was  a  concurrent 
power  of  dismissing  officers  in  the  overseers  and  in  the  poor-law 
board. 

Patteson,  J.  The  question  turns  on  the  meaning  of  the  46th 
section  of  stat  4  &  5  Will.  4,  a  76,  the  words  of  which  are  clear  and 
express.  [His  lordship  read  them.]  The  words  are  very  general,  and 
if  they  conffict  with  the  words  of  a  local  act,  the  enactment  in  the 
local  act  must  give  way.  The  83d  article  of  the  poor-law  board  is 
in  the  words  of  sect  46,  because  it  says,  '<  Every  officer  appointed  to, 
or  holding,  any  office  under  this  order  shall  continue  to  hold  the  same 
until  he  die  or  resign,  or  be  removed  by  the  poor-law  board,"  more 
particularly  with  reference  to  sect  48«  Therelore,  the  83d  article  is 
valid. 

Coleridge,  J.  I  am  of  the  same  opinion.  The  whole  question 
turns  on  the  application  of  aect  46.  The  meaning  of  that  section, 
if  it  applies,  is  clear ;  because,  when  the  poor-law  board  have  deter- 
mined the  continuance  in  office  of  any  officer,  it  cannot  be  carried 
out  if  any  other  body  has  a  concurrent  power  of  dismissal.  We  are 
told  that  sect  46  has  not  so  wide  an  application.  But  sect  48,  %vhich 
gives  the  power  to  the  commissioners  of  removing  the  master  of  a 
workhouse,  or  assistant  overseer,  or  other  paid  officer  of  any  parish 
or  union,  is  admitted  to  extend  to  parishes  which  cure  under  a  local 
act,  and  yet  there  are  no  words  in  it  of  more  definite  application  than 
the  words  in  sect  46 ;  and  it  would  be  strange  if  the  two  sections  had 
a  different  application.  Again :  sect  46  is  divided  into  two  parts ; 
the  first  part  empowers  the  commissioners  to  direct  the  overseers  or 
guardians  of  any  parish  or  union  to  appoint  such  paid  officers  as  the 
commissioners  shall  think  necessary ;  and  the  term  ''  guardian,"  in  the 
interpretation  clause,  (sect  109,)  is  to  be  construed  to  mean  and  in- 
clude, among  others,  "  any  visitor,  governor,  director,  or  other  officer 
in  a  parish  or  union  appointed  to  act  as  a  manager  of  the  poor,  and 
in  the  distribution  or  ordering  of  the  relief  of  the  poor  from  the  poor 
rate,  under  any  general  or  local  act ; "  therefore,  it  caiT  hardly  be 
doubted  that  the  first  psurt  of  the  46th  section  refers  to  this  parish ; 
that  is,  the  order  to  appoint  such  officers  would  be  good.  Then  it  is 
almost  impossible  to  hold  that  the  second  part  of  the  section  should 
have  a  narrower  construction. 

Erle,  J.,  concurred. 

Ride  for  a  certiorari  to  brings  up  the  order  of  the  PoorAaw  Board 
in  re  The  Vestry-men  of  St.  James^  Westminster^  dischargedL 
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LoBD  Campbell,  C.  J.  The  opinion  of  the  court  in  this  case  will 
dispose  of  the  role  in  Reg.  v.  The  Poor-law  OommissionerSj  in  re  9L 
Oiles'in'tke'Fields  and  Si.  George^  Bloomsbury. 

Peacock.  Does  sect  46  apply  to  officers  who  were  appointed  by 
the  vestry-men  for  a  limited  period,  before  the  order  of  the  poor-law 
board  was  made  ?  If  an  officer  is  to  be  continued  in  office,  without 
giving  the  vestry-men^he  power  of  appointing  him  again,  the  enact* 
ment  has  the  operation  of  an  ex  post  facto  law. 

Lord  Campbell,  C.  J.  The  officer  will  be  liable  to  be  removed  by 
the  poor-law  board  for  misbehavior. 

Rule  to  quash  the  order  of  the  Poor-law  Board  in  re  the  United 
Parishes  of  St.  Oiles-in^the'Fields  and  St.  George^  Bhomsbury^  dis^ 
charged^  the  poor-law  board  consenting  to  rescind  the  65th  article. 


Regina,  on  the  Prosecution  of  the  Overseers  of  the  Parish  of  lav* 

erpool,  V.  WiLSON.i 

Trinity  Tenn,  June  7,  1851. 

Maintenance  of  Pauper -^  Order  of  Justices '^  Appeal. 

Bjr  sect  80  of  Stat  8  &  9  Vict  c  126,  anj  penon  who  shall  think  himself  aggriered  bj 
any  order  or  determination  of  justices  under  this  act,  other  than  orders  adjudicating  as  to 
^e  settlement  of  anj  Innatic  paaper  and  proridine  for  his  maintenance,  may,  withm  fonr 
months  after  such  oraer  or  determmation  made  orgiren,  appeal  to  the  Qoarter  Sessions :— 

JSIdd,  that  no  appeal  lies  against  an  order  of  two  justices  upon  the  treasurer  of  a  county  fbr 
the  payment  of  the  costs  of  the  maintenance  of  a  Innatic  pauper  who  had  been  ac^ndged 
chargeable  to  the  county  under  sect  63. 

Appeal  against  orders  of  two  justices  respectively  adjudicating 
Henry  Thompson,  a  lunatic,  to  be  chargeable  to  the  county  of  Lan- 
caster, and  directing  payment  of  the  expenses  of  his  maintenance. 
The  order  of  maintenance  was  dated  the  6th  of  August,  1850,  and 
directed  to  C.  M.  Wilson,  Esq.,  treasurer  of  the  county  of  Lancaster. 
After  reciting  that  the  pauper,  being  found  in  the  parish  of  Liver- 
pool, in  the  county  of  Lancaster,  but  not  settled  in  the  said  parish, 
nad  been  sent  to,  and  received  into,  the  lunatic  asylum  of  the  said 
county,  and  there  confined  at  the  expense  of  the  saia  parish,  and  that 
'<  it  cannot  be  ascertained  in  what  parish  the  said  pauper  lunatic  is 
settled ; "  that  notice  had  been  given  by  the  overseers  of  the  parish 
of  Liverpool  to  the  clerk  and  deputy  clerks  of  the  peace  for  the  said 
county  of  the  several  premises,  and  calling  upon  them  to  appear  for 
the  said  county  before  two  justices  of  the  peace  for  that  county  to 
show  cause  why  the  said  pauper  lunatic  should  not  be  adjudged 

1  dO  Law  J.  Rep.  (n.  s.)  M.  C.  232.    15  Jor.  859. 

18  • 
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chargeable  to  the  said  county ;  that  W.  C.  appeared  on  behalf  of  the. 
derk  and  deputy  clerks  of  the  peace,  in  pursuance  of  the  said  noticei 
and  the  justices  then  present,  having  inquired  into  the  circumstances 
of  the  case,  and  (the  contrary  not  having  been  shown)  upon  due 
proof  upon  oath  before  them  then  and  there  had  and  taken,  did  find 
that  all  the  premises  were  true,  and  did,  by  an  order  under  their 
hands  and  seals  then  and  there  made,  bearing  date,  &c.,  adjudge  the 
said  pauper  lunatic  to  be  chargeable  to  the  saicih  county  of  Lancaster, 
which  said  order  is  still  in  full  force  and  effect;  that  notice  had 
been  given  to  the  said  clerk  and  deputy  clerks  of  the  peace,  and  to 
the  said  treasurer  of  the  said  county  of  Lancaster,  that  the  overseers 
of  the  said  parish  would  apply  for  an  order  upon  the  said  treasurer 
for  the  payment  of  all.  expenses  incurred  by,  and  on  behalf  of,  the 
said  parish  in  and  about  the  examination  and  conveyance  to  the  said 
asylum  of  the  said  pauper  lunatic,  and  for  his  maintenance,  incurred 
within  twelve  calendar  months  previous  to  the  date  of  such  order,  as 
also  for  his  future  maintenance,  and  that,  at  the  time  and  place  last 
aforesaid,  an  application  was  accordingly  made  to  C.  B.  and  T.  B., 
two  of  the  justices  of  the  said  county  of  Lancaster;  the  order  di- 
rected the  treasurer  of  the  said  county  to  pay  to  the  overseers  of  the 
said  parish  certain  specified  sums  in  respect  of  the  examination,  con- 
veyance, and  .maintenance  of  the  said  pauper  lunatic.  Notice  of 
appeal  against  the  said  orders  was  given  on  the  5th  of  December, 
lodO,  by  the  treasurer  of  the  said  county,  and  the  parties  to  the  said 
appeal,  by  consent.,  and  by  the  order  of  a  judge,  stated  a  special  case 
.for  the  opinion  of  this  court,  pursuant  to  sect  11  of  stat  12  &  13 
Vict  c.  45. 

The  material  facts  stated  in  the  case  were,  that  the  said  pauper 
.lunatic  was  found  in,  and  became  chargeable  to,  the  said  parish  of 
Xdverpool,  on  the  22d  of  May,  1847.  At  the  instance  of  the  over* 
seers  of  the  said  parish,  the  order  was  made  in  the  borough  of  Liver- 
pool and  county  aforesaid,  by  two  justices  of  the  peace  of  and  for  the 
said  county,  for  the  reception  of  the  said  pauper  into  the  said  county 
.lunatic  asylum,  under  which  said  order  the  said  pauper  was  removed 
to  the  said  asylum  on  the  24th  of  January,  1847,  where.he  had  since 
been  confined,  and  to  the  6th  of  August,  1850,  had  been  maintained 
at  the  charge  and  expense  of  the  said  parish.  On  the  5th  of  July, 
1850,  a  notice  was  served  upon  the  clerk  and  deputy  clerks  of  the 
peace  of  the  said  county,  and  upon  the  appellant  as  treasurer,  which 
stated  that  the  said  pauper  was  confined  in  the  said  asylum  at  the 
instance  of  one  of  the  said  overseers,  pursuant  to  the  statute  in  that 
case  made  and  provided,  but  was  not  settled  in  the  said  parish,  and 
that  it  could  not  be  ascertained  in  what  parish  the  said  pauper  was 
settled;  and  further  caUed  upon  the  said  clerk  and  deputy  clerks  of 
the  peace  to  appear  and  show  cause,  as  recited  in  the  above  order  of 
maintenance.  It  was  contended  for  the  appellant  that  the  overseers 
of  the  respondents  had  not  made  proper  inquiry  to  ascertain  the 

5 lace  of  settlement  of  the  pauper  lunatic  before  obtaining  the  order, 
'he. respondents  objected  that  the  appellant  had  no  right  to  proceed 
to  the  trial  of  this  appeal ;  that  no  appeal  lay  against  either  the  order 
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adjudging  this  lunatic  to  be  chargeable  to  the  county  of  LancaBteri 
or  against  the  order  for  maintenance  and  reimbursement  of  ex{>enBe8. 
If  the  Court  of  Queen's  Bench  shall  be  of  opinion,  upon  the  said  ob« 
jections  of  the  respondents,  or  on  any  one  of  them,  that  the  said 
appellant  is  not  entitled  to  prosecute  his  appeal,  judgment  in  con* 
formity  with  the  decision  of  such  court,  and  for  such  costs  as  such 
court  shall  adjudge,  may  be  entered  on  motion  by  the  respondents! 
or  either  of  them,  at  the  Quarter  Sessions  for  the  said  county  next,  or 
next  but  one,  after  such  decision  shall  have  been  given ;  but  if  the 
decision  shall  be  in  favor  of  the  appellant,  a  judgment  in  favor  of  the 
hearing  of  such  appeal,  and  for  such  costs  as  the  said  court  shall 
adjudge,  may  be  entered-oa  motion  by  the  appellant  at  the  Quarter 
Sessions  for  the  said  county  next,  or  next  but  one,  after  such  decision 
shall  have  been  given,  and  the  appeal  shaU  be  tried  on  the  same 
merits  at  the  same  sessions.     The  case  was  argued  by 

Pashley^  for  the  respondents.  The  county  has  no  right  of  appeal 
against  this  order.  The  county  is  only  chargeable  when  the  settle^ 
ment  of  the  pauper  lunatic  cannot  be  ascertained ;  and  when  the  set- 
tlement is  discovered,  power  is  given  to  the  county  to  transfer  the 
burden  of  jpsaintaining  him.  By  sect  59  of  stat.  8  &  9  Vict.  c.  126| 
if  any  pauper  lunatic  shall  not  be  settled  in  the  parish  by  which,  or 
at  the  instance  of  some  officiating  clergyman  or  officer  of  which,  he 
shall  be  sent  to  any  asylum,  and  it  cannot  be  ascertained  in  what 
parish  such  pauper  lunatic  is  settled,  the  relieving  officer  of  the  union 
in  which  such  first-mentioned  parish  is  situated,  or  the  overseers  of 
such  first-mentioned  parish,  shall  give  notice  to  the  clerk  of  the  peace 
of  the  county  in  which  such  lunatic  was  found,  to  appear  for  such 
county  before  two  justices  thereof,  and  such  two  justices  may  inquire 
into  the  citcumstances  of  the  case,  and,  unless  the  contrary  be  shown, 
shall  adjudge  such  pauper  lunatic  to  be  chargeable  to  such  county ; 
and  by  sect  63,  if  it  shall  be  ascertained  or  adjudged,  in  due  course 
of  law,  that  such  lunatic  is  chargeable  to  a  county,  it  shall  be  lawful 
for  any  two  justices  of  the  county  in  which  such  asylum  is  situate  to 
make  an  order  upon  the  treasurer  of  such  county  so  chargeable  as 
aforesaid  for  payment  to  the  treasurer  of  the  guardians  of  any  union 
or  parish  of  all  expenses  incuned  by,  or*  on  behalf  of,  such  union  or 
parish  in  or  about  the  examination  of  such  lunatic  and  his  convey- 
ance to  the  asylum,  and  for  the  lodging  and  maintenance  of  such 
lunatic  incurred  within  twelve  calendar  months,  and  for  payment  of 
the  future  maintenance  of  such  lunatic.  But  no  appeal  is  given 
against  that  order  by  sect  63 ;  whereas  an  appeal  is  given,  by  the 
proviso  of  sect  62,  against  a  similar  order  made  upon  the  guardians 
of  any  union  or  parish,  or  the  overseers  of  any  parish,  when  the  set- 
tlement of  the  lunatic  is  ascertained  to  be  in  that  parish,  under  sect 
58,  which  gives  power  to  two  justices  to  inquire  at  any  time  into 
the  settlement  of  a  pauper  lunatic  in  an  asylum.  An  appeal  agidnst 
this  order  is  unnecessary,  because  the  59th  section  provides  that  the 
county  shall  have  notice  of  the  proceeding,  in  order  that  it  may  ap- 
pear and  show  cause  why  the  order  should  not  be  made ;  and  furth^ 
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protects  the  interests  of  the  county  by  providing  that  the  justices  may 
direct  such  inquiry  to  be  made  to  ascertain  the  pariah  in  which  any 
pauper  is  settled  as  they  shall  think  fit,  and  to  delay  adjudging 
a  pauper  to  be  chargeable  to  any  county  until  such  further  inquiry 
shall  have  been  mside;  and  provides  also,  that  every  countv,  to 
which  any  pauper  lunatic  shall  be  adjudged  to  be  chargeable  as 
aforesaid,  may  at  any  time  thereafter  inquire  as  to  the  parish  in 
which  such  lunatic  is  settled,  and  may  procure  such  lunatic  to  be  ad- 
judged to  be  settled  in  any  parish ;  so  that  the  subsequent  discovery 
of  the  settlement  is  provided  for ;  and  the  county  is  entitled  to  reim- 
bursement by  sect  64,  which  enacts,  that  if  the  county  shall  after- 
wards procure,  in  due  course  of  law,  such  lunatic  to  be  adjudged  to 
be  settled  in  any  parish,  in  pursuance  of  the  second  proviso  in  sect. 
59,  it  shall  be  lawful  for  two  justices  to  make  an  order  upon  the 
treasurer  of  t^e  guardians  of  the  union  including  any  parish,  or  of 
any  parish,  or  the  overseers  of  any  parish,  for  the  pavment  to  the 
treasurer  of  the  county  of  all  expenses  and  moneys  paid  by  such  last- 
mentioned  treasurer  as  hereinbefore  is  provided,  and  incurred  within 
twelve  calendar  months  previous  to  such  order.  It  will  be  contended 
that  an  appeal  is  given  by  the  general  appeal  clause,  sect.  80,  but 
that  excepts  orders  adjudicating  as  to  the  settlement,  and  providing 
for  the  maintenance  of  lunatic  paupers.  By  that  section,  any  person 
who  shall  think  himself  aggrieved  by  any  order  or  determination  of 
the  justices  under  this  act,  other  than  orders  adjudicating  as  to  the 
settlement  of  any  lunatic  pauper,  and  providing  for  his  maintenance, 
may,  within  four  calendar  months  after  such  order  or  determination 
made  or  given,  appeal  to  the  Quarter  Sessions,  the  person  appealing 
having  first  given  at  least  fourteen  days'  notice  in  writing  of  such 
appeal,  and  the  nature  and  matter  thereof,  to  the  person  appealed 
against,  and  forthwith,  after  such  notice,  entering  into  a  recognizance 
conditioned  to  try  such  appeal,  and  to  abide  the  order  and  award  of 
the  said  court  thereupon ;  and  the  Quarter  Sessions  shall  hear  such 
appeal,  and,  if  they  see  cause,  may  reduce  any  penalty  or  forfeiture 
to  not  less  than  one  fourth  of  the  amount  imposed  by  this  act,  and 
may  order  any  money  to  be  returned  which  shall  have  been  levied  in 
pursuance  of  such  order  or  determination,  and  may  also  award  such 
further  satisfaction  to  be  made  to  the  party  injured,  or  such  costs  to 
either  of  the  parties,  as  they  shall  judge  reasonable  and  proper.  In 
the  clause,  <<  other  than  orders  adjudicating  as  to  the  settlement  of 
any  lunatic  pauper,  and  providing  for  his  maintenance,"  the  word 
"  and  "  may  be  read  "  or,"  since  the  adjudication  of  the  settlement 
and  the  provision  for  the  maintenance  may  be  contained  in  the  same 
instrument,  or  may  be  made  separately.  Reg.  v.  Ti^rwhUt,  12  Q.  B. 
292;  12Jur.567. 

[Patteson^  J.  K  the  clerk  of  the  peace  of  the  county  has  knowledge 
of  the  settlement  of  the  lunatic  pauper,  he  ought  to  bring  it  forward 
before  the  justices ;  if  he  have  not,  the  order  must  be  good  at  the 
time  when  it  is  made,  and  there  is  ground  for  appealing  against  it. 

Erle^  J.  The  80th  section  may  have  excluded  orders  adjudicating 
as  to  the  settlement^  because  there  is  no  appeal  against  an  order 
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adjndicating  the  settlement.  The  appeal  against  an  order  of  main- 
tenance is  an  appeal  also  against  the  order  adjudging  the  set* 
Uement] 

Peacocky  contra.  This  is  not  an  order  '<  adjudicating  as  to  the  set- 
tlement of  the  lunatic  pauper,"  within  the  meaning  of  sect  80  of 
stat.  8  &  9  Vict  c.  126.  It  is  important  that  an  appeal  against  it 
should  lie,  otherwise,  upon  notice  being  given  to  the  clerk  of  the 
peace  of  the  county,  in  pursuance  of  sect  59,  the  whole  burden  of 
maintaining  the  lunatic  pauper  may  be  thrown  upon  the  county. 

[Lord  Campbell^  C.  J.  That  is  merely  a  condition  precedent  to 
the  justices  having  jurisdiction  to  adjudge  the  lunatic  pauper  to  be 
chargeable  to  the  county.    What  would  be  the  subject  of  the  appeal  ?] 

The  appeal  would  be  on  the  ground  that  it  had  not  been  sufficiently 
shown  that  it  could  not  be  ascertained  in  what  parish  the  pauper  was 
settled. 

J  Lord  Campbell^  C.  J.  That  would  be  what  Lord  EUenborough 
ed  appealing  in  vacuo. 

Erlej  J.  Why  should  not  the  chargeabiliiy  be  thrown  upon  the 
county  ?] 

The  county  have  not  the  means  of  investigating  the  settlement 

[Lord  Campbell^  C.  J.  The  overseers  of  the  parish  must  show  that 
the  settlement  cannot  be  ascertained  before  the  justices  can  make  the 
order  adjudging  the  lunatic  pauper  to  be  chargeable  to  the  county. 
What  else  does  the  jurisdiction  of  the  justices  to  make  the  order 
depend  upon  but  that  the  lunatic  pauper  has  been  found  in  the  parish, 
and  that  his  settlement  cannot  be  ascertained  ?] 

Suppose  the  county  could  prove  to  the  justices  that,  though  he  was 
not  settled  in  the  pansh  which  proposes  to  make  the  county  chargea- 
ble, he  was  settled  in  another  parish,  and  the  justices  refused  to 
receive  the  evidence  of  the  settlement,  or  adjudicated  upon  the 
evidence  offered  that  he  was  not  settled  in  that  parish. 

[^Lord  Campbell^  C.  J.  The  question  would  be,  whether  there  was 
evidence  to  go  to  the  justices  of  the  existence  of  a  settlement 

JErk,  J.  Your  hypothesis  is,  that  no  two  justices  will  make  an 
order  adjudging  the  settlement  under  sect  59,  though  there  is  evidence 
to  support  it ;  notwithstanding,  when  two  justices  refuse  to  make  an 
order,  the  county  may  apply  to  two  others.  Suppose  the  justices 
proceed  bonafide^  there  is  a  provision  in  sect  59,  by  which,  if  there  is 
a  sign  of  a  probable  settlement,  the  justices  are  empowered  to  adjourn 
the  proceeding,  in  order  that  inquiry  may  be  maae  to  ascertain  the 
parish  in  which  the  pauper  is  settled. 

Coleridge^  J.  This  is  only  in  the  nature  of  an  interim  order  until 
the  settlement  is  found.] 

Lord  Campbell,  C.  J.  I  am  of  opinion,  for  the  reasons  which  1 
have  already  thrown*  out,  that  the  oraer  is  good,  and  that  no  appeal 
lies  against  it 

Patteson,  Coleridge,  and  Erle,  JJ.,  concurred 

Judgment  for  respondetUs. 
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m  TEE  EXCHEQUER  CHAMBER 
[Ebbor  fbok  thb  Coubt  or  Qubbn's  Bench.] 

Beoina,  on  the  Prosecution  of  Edwards,  v.  The  South-eastern 

Railway  Company.^ 

Trinity  Vacation,  June  18,  1851. 

Railway  Company  —  Big-ht  to  cross  Turnpike  —  Option  of  the  Com" 

pany  as  to  ike  Manner  of  crossing.  * 

By  sect.  46  of  stat  8  &  9  Vict  c.  20,  *^  If  the  line  of  the  railway  cross  any  turnpike  road 
or  public  highway,  then  (except  where  otherwise  provided  by  the  special  act)  either  such 
road  shall  be  carried  over  the  railway,  or  the  railway  shall  be  carried  over  such  road  by 
means  of  a  bridge,  of  the  height  and  width,  and  with  the  ascent  or  descent,  by  this  or 
the  special  act  in  Uiat  behalf  provided." 

2£andamu8  recited  that  the  railway  which  defendants  were  empowered  to  make  crossed,  not 
on  a  level,  a  certain  public  highway,  by  means  of  a  trench  twenty  fset  deep  and  sixty-five 
feet  wide,  through  and  along  which  the  line  of  the  railway  had  been  carried,  and  the  per- 
manent way  thereof  had  been  laid  down,  and  the  said  public  highway  was  thereby  cut 
through  and  destroyed,  and  rendered  wholly  impassable  for  passengers  and  carriages : 
and  that  a  reasonable  time  for  defendants  to  cause  the  said  public  h%hway  to  be  carried 
over  the  railway  by  means  of  a  bridge,  in  the  manner  provided  in  stat.  8  &  9  Vict,  c  20, 
had  elapsed ;  and  commanded  defendants  to  cause  the  said  public  hi^hwa^  to  be  carried 
over  the  railway  by  means  of  a  bride^,  in  conformity  with  the  regulations  m  that  behalf, 
that  is  to  say,  [specifying  the  particulars  in  Sect.  50] :  — 

J7e?</,  first,  that,  it  not  beiuff  otherwise  provided  by  the  special  act,  defendants  had,  by  sect 
46,  an  option  to  carry  the  nighway  over  the  railway,  or  the  railway  over  the  highway,  by  a 
bridge. 

Secondly,  that  the  option  given  by  sect  46  was  not  determined  by  defendants  having  cut 
through  the  highway  by  a  deep  trench,  and  laid  down  the  permanent  way  of  the  raikoad 
in  the  trendL 

Mandamus.  The  writ  recited  that  the  railway  from  the  London 
and  Greenwich  Railway  to  Woolwich  and  Oravesend,  in  the  county 
of  Kent,  which  the  defendants  were  authorized  and  empowered  to 
make  by  stat.  9  &  10  Vict  c.  305,  (local  and  personal,  public,)  crossed, 
not  on  a  level,  a  certain  public  highway,  situate  and  being  in  the 
parish  of  Plumstead,  in  the  county  of  Kent,  called  the  "  Plumstead 
ViUas  Road,"  by  means  of  a  cer^in  trench  or  cutting,  twenty  feet 
deep  and  sixty-five  feet  wide,  made  by  the  defendants,  through  and 
along  which  said  trench  er  cutting  the  line  of  the  said  railway  had 
been  by  the  defendants  caused  to  be  and  was  carried,  and  the  perma- 
nent way  thereof  bad  been  by  the  defendants  and  was  laid  down 
therein,  and  the  said  public  highway  was  thereby  cut  through  and 
destroyed,  and  rendered  wholly  impassable  for  passengers  and  car- 
riages ;  that  the  available  width  for  the  passage  of  carriages  within 
fifty  yards  of  the  points  of  crossing  the  same  is,  and  at  the  time  the 
same  road  was  so  crossed  as  aforesaid  was,  greater  than  twenty-five 
feet ;  that  although  a  reasonable  time  for  the  defendants  to  cause  the 
said  public  highway  to  be  carried  over  the  said  railway,  by  means  of 
a  bridge,  in  the  manner  provided  in  stat  8  &  9  Vict  c.  20,  (the  Rail- 

1  20  Law  J.  Rep.  (n.  8.)  Q.  B.  428.    15Jar.871. 
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ways  Clauses  Consolidation  Act,  1845,)  had  long  since  elapsed,  yet 
the  defendants  had  refused  and  neglected,  and  still  did  refuse  and 
neglect,  to  cause  the  said  public  highway  to  be  carried  over  the  said 
railway,  by  means  of  a  bridge,  in  the  manner  by  the  said  act  pro- 
vided; by  reason  of  which  said  neglect  and  refusal  the  said  public 
highway  had  remained,  and  still  was,  wholly  impassable  to  passen- 
gers and  carriages.  The  writ  commanded  the  defendants  to  cause 
the  said  public  highway  to  be  carried  over  the  railway  by  means  of  a 
l^ridge,  in  conformity  with  the  regulations  in  that  behalf,  that  is  to 
say,  (the  writ  specified  the  particulars  in  sect  50  of  stat  8  &  9  Vict 
c.  20.)  Return,  that  the  said  way  or  road  in  the  writ  mentioned  was 
not  a  public  highway  as  in  the  writ  is  in  that  behalf  suggested  and 
alleged.     Plea  traversing  the  return. 

On  the  trial,  before  rollock,  C.  B.,  at  the  Spring  assizes  at  Maid- 
stone in  1850,  the  jury  found  that  the  way  or  road  in  the  writ  men- 
tioned was  a  public  way,  as  in  the  writ  suggested  and  alleged ;  and 
thereupon  judgment  was  given,  by  the  Court  of  Queen's  Bench,  that 
a  peremptory  writ  of  mandamus  do  issue.  In  Hilary  term,  1861,  the 
defendants  brought  a  writ  of  error,  which  was  argued  in  Easter  vaca- 
tion. May  14,  before  Parke,  B.,  Maule,  J.,  Cresswell,  J.,  Piatt,  B., 
Williams,  J.,  and  Martin,  B.,  by 

Peacockj  for  the  plaintiflls  in  error,  (the  defendants  below.)  First, 
assuming  the  road  to  be  such  as  the  railway  ought  to  cross  by  a 
bridge,  or  such  as  ought  to  cross  the  railway  upon  a  bridge,  the  de- 
fendants have,  by  sect  46  of  stat  8  &  9  Vict  c.  20,'  (except  where 
otherwise  provided  by  the  special  act ,  and  there  is  no  provision  in 
this  behalf  in  stat  9  &  10  Vict  c.  305,)  the  option  of  carrying  the 
road  over  the  railway,  or  of  carrying  the  railway  over  the  road ;  and 
the  mandamus  is  so  framed  as  to  deprive  them  of  that  option.  The 
point  was  not  raised  in  the  court  below,  because  no  motion  was  made 
m  arrest  of  judgment 

[Maulcj  J.  It  might  be  impossible  to  carry  the  railway  over  the 
road.  The  writ  says  that  a  reasonable  time  had  elapsed  for  carrying 
the  highway  over  the  railway  by  means  of  a  bridge.  May  it  not 
mean  that  the  thing  commanded  is  a  reasonable  thing  to  be  done, 
especially  after  verdict  ?] 

Whether  the  act  commanded  to  be  done  is  reasonable,  or  not,  is 
left  uncertain.  The  court  cannot  tell  whether  the  road  ought  to  be 
made  to  pass  under  or  over  the  railway,  unless  it  is  informed  of  the 


1  By  sect  46  of  stat  8  &  9  Vict  c  20,  **If  the  line  of  the  railway  cross  any  turn- 
pike road  or  public  highway,  then  (except  where  otherwise  provided  by  the  special 
act)  either  such  road  shall  be  carried  over  the  railway,  or  the  railwav  shall  be  carried 
over  such  road,  by  means  of  a  bridge  of  the  height  and  width,  and  with  the  ascent 
or  descent,  by  this  or  the  special  act  in  that  behalf  provided ;  and  such  bridge,  with 
the  immediate  approaches,  and  all  other  necessary  works  connected  therewith,  shall  be 
executed,  and  at  all  times  thereafter  maintained,  at  the  expense  of  the  company : 
provided  always,  that  with  the  consent  of  two  or  more  justices  in  petty  sessions,  as 
after  mentioned,  it  shall  be  lawfhl  for  the  company  to  cany  the  railway  across  any 
highway  other  than  a  public  canriage  road,  on  the  leveL** 
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state  of  the  land  on  each  side ;  it  has  no  jarisdiction  to  adjadge  that 
the  crossing  shall  be  effected  in  one  particular  mode,  that  being  mat* 
ter  of  engineering.  [He  cited  Reff.  v.  T%e  York  and  North  Midlana 
Railway  Companiy^  in  error,  16  L.  J.,  Q.  B.,  379;  Reg,  v.  Tlie  Cole- 
donian  Railway  Company,  15  Jur.  396 ;  s.  c.  3  Eng.  Rep.  285 ;  and 
sects.  47, 49,  and  51  of  stat  8  &  9  Vict  c.  20.] 

Secondly,  the  writ  commands  the  defendants  to  make  the  bridge 
with  an  ascent  of  not  more  than  one  foot  in  twenty  feet,  in  pursuance 
of  sect  50  of  stat  8  &  9  Vict  c.  20 ;  but  the  writ  does  not  show  that 
the  present  is  a  case  in  which  the  ascent  should  be  so  restricted.  By 
sect  52,  the  existing  mesne  inclination  of  the  road  to11>e  crossed  need 
not  be  improved,  and,  therefore,  the  mandamus  is  not  justified  by  the 
statute.  [He  cited  Rex  v.  T^ie  Church  Trustees  of  St,  Pancras,  3 
Ad.  &  El.  535;  and  Reg;,  v.  T%e  Tithe  Commissioners^  14  Jur. 
290.] 

Thirdly,  it  does  not  appear  that  the  alleged  highway  was  a  public 
highway  at  the  time  of  the  passing  of  the  special  act ;  it  may  have 
been  dedicated  to  the  public  after  the  special  act  passed. 

[Parke,  B.     Stat  8  &  9  Vict  c.  20,  would  equally  apply.] 

Needham,  contra.  First,  sect.  46  of  stat  8  &  9  Vict  c.  20,  does  not 
give  to  the  corapanv  the  option  contended  for.  When  the  railway 
crosses  a  road  not  a  level,  the  railway  must  be  either  above  or  below 
the  road ;  and  sect  46  provides  two  remedies  applicable  to  the  two 
cases  respectively.  The  alternative  of  cafrying  the  road  under  a 
bridge  is  not  to  be  found  in  sect  46.  But  if  the  company  have  any 
option,  it  is  determined  when  the  road  has  been  cut  through,  and  the 
permanent  way  has  been  laid  down. 

[Parke,  B.  What  is  to  prevent  the  defendants  lowering  the  road, 
and  taking  it  under  the  railway  ?  The  argument  on  the  other  side  is, 
that  they  are  not  bound  to  do  one  act  before  the  other. 

Maule,  J.  The  term,  "  the  railway  shall  be  carried  over  such  road,** 
seems  to  refer  to  the  original  construction  of  the  works.  If  the  com- 
pany carry  the  railway  over  the  road,  it  must  be  by  a  bridge.  The 
company  might  have  stopped  when  their  works  reached  the  road,  and 
built  the  bridge,  and  so  carried  the  railway  over  the  road  in  the  man- 
ner specified  in  sect  49 ;  or,  if  it  was  necessary,  they  should  have 
deepened  the  road  with  proper  slopes,  and  so  they  would  have  been 
able  to  comply  with  the  letter  of  the  alternative  given  in  sect  46 ;  the 
.railway  would  have  been  carried  over  the  road  by  means  of  a  bridge.] 

If  it  was  impossible  to  cause  the  road  to  be  carried  over  the  rail- 
way by  means  of  a  bridge,  the  company  might  have  returned  that  it 
was  impossible.  Reff.  v.  37«e  London  am  North-western  Railway 
Company,  15  Jur.  873 ;  s.  c.  post,  p.  220.  Reg.  v.  Tke  Caledonian  Raii' 
way  Company,  15  Jur.  396 ;  s.  c.  3  Eng.  Rep,  285. 

[Maule,  J.  In  Rex  v.  The  Bristol  Dock  Company,  6  B.  &  Cr.  181, 
though  the  thing  required  to  be  done  was  nearly  impossible,  the  court 
commanded  the  defendants  to  do  it^    But  nemo  tenetur  ad  impossu 

>  See  the  retam  in  that  ctae. 
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bUia,     T,  F.  JESlliSi  amicus  cwruCf  mentioned  Rex  v.  Roundj  4  Ad.  & 
El.  139.] 

The.  court  will  intend  the  state  of  facts  to  be  sacb  as  will  support 
the  writ,  and  such  as  is  not  inconsistent  with  the  facts  stated  on  the 
record.  Further,  the  writ  shows  that  the  road  has  been  cut  through 
and  destroyed,  and,  therefore,  the  railway  cannot  be  carried  over  it. 
Secondly,  the  description  of  the  manner  in  which  the  bridge  is  to  be 
built  is  under  a  videliceU  The  writ  may  be  considered  as  stating,  in 
effect,  that  a  bridge,  in  conformity  with  the  regulations  in  sect.  50, 
must  be  such  as  is  described,  and  that  it  is  not  within  sect.  52.  Fur- 
ther, sect  52  comes  by  way  of  proviso.  Thirdly,  as  to  the  objection 
that  the  writ  does  not  state  that  the  road  is  a  carriage  road,  a  high- 
way is  prima  fade  a  carriage  road ;  and  the  writ  states  that  it  had 
been  rendered,  and  still  was,  wholly  impassable  to  passengers  and 
ciflhriages. 

Peacock^  in  reply.  A  bridge  may  still  be  made  under  the  railway, 
and  so  the  railway  be  carried  over  the  road.  Suppose  a  road  stopped 
up  by  an  embankment,.on  which  a  railway  passes,  the  company  might 
erect  a  bridge  in  the  embankment  for  the  purpose  of  reopening  the 
road. 

[Maule^  J.  The  prosecutor  complains  of  a  nonfeasance.  Should 
not  the  company  have  returned  that  they  omitted  to  make  the  bridge 
in  ignorance  of  the  facts  ?  The  defendants  do  not  say  that  the  pub- 
lic will  have  a  better  way.  If  the  defendants  have  rendered  it  impos- 
sible to  do  the  act  which  they  were  required  to  do  in  the  first  instence, 
they  must  do  the  act  which  they  are  bound  to  do  in  failure  of  their 
performance  of  the  first  act] 

After  the  railway  is  made,  it  is  equally  competent  for  the  company 
to  do  one  as  the  other.  The  defendants  have  seven  years  for  com* 
Dieting  the  line,  and  by  sect  16  of  stet  8  &  9  Vict  c.  20,  ^  they  may 
from  time  te  time  alter,  repair,  or  discontinue  the  before-mentionea 
works,  or  any  of  them,  and  substitute  others  in  their  stead."  If  the 
defendants  have  done  wrong  in  omitting  to  make  the  bridge  for  carry- 
ing the  railway  over  the  road  before  they  interfered  with  the  road,  it 
does  not  follow  that  the  court  have  power  to  compel  them  to  carrj^ 
the  road  over  the  railway  by  means  of  a  bridge.  The  defendants,  if 
indicted  for  a  nuisance,  would  be  bound  to  fill  up  the  cutting  and 
restore  the  road ;  and,  therefore,  what  they  have  done  is  not  so  per- 
manentiy  fixed  that  they  have  lost  the  option  given  them  by  sect  46. 
Again :  by  sect  16,  the  defendants  ^  may  make  or  construct  in,  upon, 
across,  under,  or  over  any  lands,  or  any  streets,  bills,  valleys,  roadsi 
raiboads,"  &c.,  <<  such  temporary  or  permanent  inclined  planes,  tun-* 
nels,"  &c.,  <'  as  they  think  proper." 

IMaule^  J.  The  defendants  might  carry  the  highway  under  the 
railway  by  a  tunnel ;  but  I  doubt  whether  a  tunnel  is  a  bridge.] 

Cur.  adv.  tmU. 

Parke,  B.,  now  delivered  the  judgment  of  the  court  After  steting 
the  pleadings,  his  lordship  proceeded :  On  the  part  of  the  plaintiff  in 
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enror  it  was  argued  that  the  mandamus  was  bad,  because  by  the  Rail- 
ways  Clauses  Consolidation  Act,  8  &  9  Vict  c.  20,  s.  46,  the  railway 
companies  had,  in  every  case  where  the  line  of  railway  crosses  a 
public  highway  not  on  a  level,  (where  no  other  provision  was  made 
by  the  special  act,  and  there  was  none  in  this  case,)  an  option  to  carry 
the  highway  over  the  railway,  or  the  railway  over  the  highway,  by  a 
bridge ;  and  this  mandamus,  by  ordering  the  company  to  cause  the 
public  highway  to  be  carried  over  the  railway,  deprived  the  company 
of  the  option  which  the  act  of  Parliament  gave  them. 

Two  answers  were  offered  by  the  learned  counsel  for  the  defendants 
in  error.  First,  that  by  the  stat  8  &  9  Vict.  c.  20,  s.  46,  no  such 
option  was  given.  Secondly,  if  it  was,  that,  from  the  facts  stated  on 
the  face  of  the  mandamus,  it  was  to  be  collected  that  it  had  been 
ahready  exercised,  and  that  no  other  alternative  now  existed  but  the 
construction  of  a  bridge  to  carry  the  highway  over  the  railway.      ^ 

As  to  the  first  answer,  we  have  no  difficulty  in  saying  that  the  act 
of  Parliament  gave  an  option  to  the  company.  Mr.  Needham  con- 
tended that  the  proper  construction  of  the  46th  section  was,  that  if 
the  highway  was  above  the  level  of  the  line  of  railway,  a  bridge  was 
to  be  made  for  it  over  the  railway ;  if  below,  for  the  railway  over  it. 
But  this  is  not  the  ordinary  meaning  of  the  language  contained  in  the 
clause,  which,  according  to  the  usual  rule  of  construction,  directs 
either  one  thing  or  the  other  to  be  done,  which  is  a  case  of  election, 
when,  according  to  the  rule  of  law,  the  party  to  do  the  act  is  to  have 
the  choice  which  act  he  will  do ;  and  there  is  very  good  reason  for 
this  construction,  for  it  would  be  hard,  if  the  way  was  only  a  few 
inches  below  the  line,  to  force  in  all  cases  the  company  to  make  a 
bridge  for  the  railway  over  it,  or  vice  versa  ;  and  how  could  it  be  if 
the  highway  was  on  a  declivity,  and  above  on  one  side,  and  below  on 
the  other,  the  line  of  the  railway  ?  We  have  no  doubt  that  the  legis- 
lature meant,  what  they  have  said,  that  in  such  a  case  the  company 
were  to  judge  for  themselves,  thinking  that  they  would  determine 
what  was  best,  according  to  the  varying  circumstances  in  which  the 
choice  would  have  to  be  made. 

The  next  answer  was,  that,  allowing  the  option  to  have  been  given 
by  the  statute,  it  had  been  exercised,  and  no  other  course  was  now 
open  to  the  company  than  to  make  the  bridge  for  the  highway  over 
the  railway.  It  was  said  that  the  company  had  cut  through  the  way 
by  a  deep  trench  ;  and  though  the  allegation  that  it  was  twenty  feet 
deep  might  not  bind  the  company,  and,  therefore,  was  not  to  be 
assumed  as  an  admitted  fact,  yet  that  it  was  admitted  that  the  line 
of  railway  was  carried  through  that  trench,  and  the  permanent  way 
thereof  laid  down  therein,  and  the  public  highway  destroyed ;  and 
that  when  the  highway  is  destroyed,  and  no  longer  exists,  and  the 
permanent  way  is  laid  down,  the  option  is  at  an  end.  It  is  on  this 
part  of  the  case  that  we  have  entertained  some  doubt ;  but  our  opinion 
is,  that  enough  does  not  appear  to  determine  the  option  clearly  given 
to  the  company  in  the  first  instance. 

Whether  the  cutting  the  road  was  an  indictable  misdemeanor,  or 
not,  must  depend  upon  a  fact  of  which  we  can  take  no  notice,  viz. 
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whether  a  new  temporary  road  was  made  before  the  treneh  was  dng, 
as  it  clearly  ought  to  have  been  by  sect.  53.  One  may  conjecture 
that  it  was  not,  because  the  company  appear  to  have  acted  as  if  the 
road  intersected  was  not  a  highway,  ana,  therefore,  probably  did  not 
make  the  new  road  required  by  the  act  in  such  a  case ;  bu^  judging 
from  the  record,  it  is  only  a  conjecture,  and  the  fact  does  not  appear 
one  way  or  the  other.  But  even  if  the  deep  cut  were  a  public  nui- 
sance,  afid  indictable,  it  does  not  follow  that  the  option  was  deter- 
mined. It  would  be  competent,  for  any  thing  that  appears  to  the 
contrary,  so  far  as  relates  to  the  injury  to  the  road  by  interrupting  it 
by  means  of  a  trench,  to  restore  the  communication  by  a  bridge  over 
the  highway,  or  over  the  railroad. 

It  is  then  said  that  the  option  is  determined  by  laying  down  the 
permanent  rail  in  the  trench ;  but  we  think,  that  though  the  rail  may 
be  intended,  when  laid  down,  to  be  permanent,  it  would  be  permitted 
to  the  company  to  take  it  up  afterwards,  and  canj  the  railroad  over 
the  highway  if  they  found  it  more  convenient  Under  the  16th  sec* 
tion,  they  have  the  power  from  time  to  time  to  alter  their  works,  or 
any  of  them,  and  substitute  others  in  their  stead,  and  do  all  other 
acts  necessary  for  altering  the  railway.  But  it  n  said,  that  under  the 
46th  section  they  are  to  be  precluded  from  carrying  their  railway  over 
a  road,  except  by  a  bridge  constructed  whilst  the  road  exists  as  such ; 
and  if  thev  first  destroy  the  road,  they  put  an  end  to  the  power  of  so 
doing.  We  do  not  think  that  they  are  precluded  from  carrying  their 
railway  over  the  road  by  a  bridge  except  whilst  it  exists  as  a  road, 
any  more  than  they  are  precluded  from  carrying  the  road  over  a  rail- 
way except  when  the  railway  exists  as  such.  The  section  does  not, 
we  think,  mean  that  the  railway  shall  be  carried  over  when  first  made, 
but  merely  that  it  shall  be  constructed  so  as  to  pass  or  be  over  it 

We  are  of  opinion,  therefore,  that  there  is  nothing  stated  on  this 
record  which  shows  that  the  company's  option  is  at  an  end;  and 
as  the  option  clearly  did  exist  at  one  time,  we  think  the  mandamus 
is  bad,  and  that  the  judgment  ought  to  be  reversed,  and  judgment 
given  to  quash  the  ma^ndamus.  Judgment  reversed. 
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Easter  Tom,  l£aj  7,  1851. 

Railway  Company —  Compulsory  Purchase  of  Latid — Man^mus  — 

Return. 

Mandamus,  tested  the  22d  of  April,  1850,  commanded  a  railway  company  immediately  to 
purchase  lands  necessary  for  making,  constmcting,  and  completing  a  branch  railway,  and 
to  make,  construct,  and  complete  the  same,  in  parsnanoe  or  the  provisions,  powers,  and 
aathorities  oontaineil  in  the  recited  acts  of  Parliament.  The  special  act,  9  &  10  Vict  c 
262,  which  received  the  royal  assent  on  the  27th  of  July,  1846,  enacted,  by  sect.  18,  that  the 
powers  of  the  company  for  the  compulsory  purchase  of  lands  for  the  purposes  of  that  act 
should  not  be  exercised  after  the  expira^n  of  three  years ;  and  bV  sect  20,  that  the 
works  thereby  authorized  should  be  completed  within  five  years,  and  on  the  expiration 
of  such  period  the  powers  g^nted  to  the  company  for  executing  the  same  should  cease 
to  be  exercised,  except  as  to  so  much  of  the  same  as  should  then  be  completed :  — 

Hdd,  first,  that  the  court  ought  not  to  have  issued  the  writ,  the  power  of  the  coinpany  for 
the  compulsory  purchase  of  lands  having  expired  before  it  was  applied  for. 

Secondly,  that  the  return  was  good,  without  showing  an  application  to  all  the  land  owners, 
and  a  refusal  by  them. 

• 

Quceins,  whether  there  lay  npon  the  company  an  obligation  to  make  and  complete  the  rail- 
way, which  misht  have  been  enforced  by  moMdamita ;  and  whether  want  of  mnds  for  the 
purpose  would  DO  an  aniwer.  ^ 

Mandamus  to  the  London  and  North-western  Railway  Ck>mpany, 
tested  the  32d  of  April,  1850,  commanding  them  to  purchase  the  lands 
necessanr  for  making,  constructing,  executing,  and  completing  the 
Birstal  branch  Railway  and  extension  thereof,  and  to  make,  construct, 
execute,  and  complete  the  same  Birstal  Branch  Railway  and  exten- 
sion thereof,  in  pursuance  of  the  provisions,  powers,  and  authorities 
contained  in  the  Leeds,  Dewsbunr*  and  Manchester  Railway  Act| 
1845,  8  &  9  Vict  a  36,  the  Leeds,  Dewsbury,  and  Manchester  Devia* 
tions  and  Branches  Railway  Act,  1846,  9  &  10  Vict  c.  262,  and  the 
act  incorporating  the  Huddersfield  and  Manchester  Railway  and 
Canal  Company,  and  the  Leeds,  Dewsbury,  and  Manchester  Railway 
Company,  with  the  London  and  North-western  Railway  Company, 
10  &  11  Vict  c  159,  and  as  they  had  been  required  to  do  by  an  ap- 
plication duly  made  to  them  in  that  behalf,  to  wit,  on  the  18th  of  June, 
1849. 

Return,  that  the  said  Leeds,  Dewsbury,  and  Manchester  Railway 
Company  were  not  at  any  time  from  the  passing  of  the  Leeds,  Dews- 
bury, and  Manchester  Railway  Act,  1845,  or  from  the  time  'of  the 
passing  of  the  Leeds,  Dewsbury,  and  Manchester  Deviations  and 
Branches  Railway  Act,  1846,  until  the  time  of  the  passing  of  the  act 
to  incorporate  the  Huddersfield  and  Manchester  Railway  and  Canal 
Company,  and  the  Leeds,  Dewsbury,  and  Manchester  Railway  Com- 
pany, with  the  London  and  North-western  Railway  Company,  nor 
were  the  said  London  and  North-western  Railway  Company  at  any 
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time  since  the  passing  of  the  said  last-mentioned  act  of  Parliamenti 
nor  were  they  at  the  time  of  the  coming  of  the  writ  to  them,  nor  are 
they  nowy  nor  have  either  of  the  said  companies  at  any  time  hitherto 
been  by  law  liable  or  bound,  under  or  by  any  of  the  said  several  acti 
of  Paruaraent  in  the  annexed  writ  mentioned  or  referred  to,  or  any 
or  either  of  them,  to  make  or  maintain  the  branch  railway  in  the  said 
writ  mentioned,  commencing,  &c.  That  by  the  said  Leeds,  Dews* 
bury,  and  Manchester  Railway  Act,  184d,  in  the  said  writ  mentioned, 
(sect.  4,)  after  reciting  that  the  estimated  expense  of  making  the  said 
railway  in  the  said  act  mentioned  was  640,000/.,  it  is,  amongst  other 
things,  enacted  that  the  capital  of  the  said  company  should  be 
660,000/.  Provided,  nevertheless,  that  if,  under  the  provisions  therein* 
after  contained,  the  said  company  should  not  execute  so  much  of  the 
railway  thereby  authorized  as  lay  between  the  town  of  Huddersfield 
and  the  junction  thereof  with  the  Manchester  and  Leeds  Railway, 
then  the  capital  of  the  said  company  should  be  only  500,000/.  That 
by  the  same  act,  (sect  44,  after  recitine  that  a  bill  was  then  pending 
before  Parliament,  intituled  <<  An  Act  for  making  a  railway  Irom  the 
Sheffield,  Asbton-under-Lyne,  and  Manchester  Railway,  at  Staly- 
bridge,  to  the  Manchester  and  Leeds  Railway  at  Kirkheaton,  with  a 
branch  therefrom,  and  for  consolidating  into  one  undertaking  the 
said  proposed  railway  and  the  Huddersfield  canal  navigation  ; " 
and  that  the  line  of  the  railway  and  one  of  the  branches  thereof 
thereby  respectively  authorized  to  be  made,  and  the  line  of  the 
intended  railway  of  the  company  proposed  to  be  incorporated  by 
the  last-recited  bill,  under  the  name  of  the  ^'  Huddersfield  and  Man- 
chester Railway  and  Canal  Ck)mpany,"  follow  the  same  course 
between  the  town  of  Huddersfield  and  the  Manchester  and  Leeds 
Railway,  being  a  distance  of  about  four  miles;  and  that  it  was 
expedient  that  provision  should  be  made,  and  that  an  arrangement 
should  be  effected,  under  the  authority  of  Parliament,  between 
the  said  two  companies,  with  respect  to  the  construction  of  the 
said  portion  of  railway,  and  the  said  branch ;  and  that  it  had  accord- 
ingly been  agreed  between  the  said  two  companies,  that  the  company 
by  the  said  Leeds,  Dewsbury,  and  Manchester  Railway  Act,  184o, 
incorporated,  should  suspend  the  making  of  so  much  of  their  pro- 
posed railway  and  branch  as  lay  between  Huddersfield  aforesaid  and 
the  said  Manchester  and  Leeds  Railway ;  and  that  the  said  last-men- 
tioned portion  of  the  said  railway  and  the  said  branch  should  be 
made  by  the  said  Huddersfield  and  Manchester  Railway  and  Canal 
Company ;  it  is  enacted,  that  none  of  the  powers  and  authorities  by 
that  act  given  to,  or  vested  in,  the  said  company  by  the  said  Leeds, 
Dewsbury,  and  Manchester  Railway  Act,  1845,  incorporated,  should 
be,  or  should  be  capable  of  being,  put  into  force  or  executed  by  the 
said  company  thereby  incorporated,  in  respect  of  the  making  of  that 
portion  of  the  said  railway,  and  the  branch  which  lay  between  Hud- 
dersfield aforesaid  and  the  Manchester  and  Leeds  Railway,  for  the 
space  of  eighteen  months  after  the  passing  of  that  act ;  and  that  if 
the  said  Huddersfield  and  Manchester  Railway  and  Canal  Company 
should,  before  the  expiration  of  the  said  eighteen  months,  have  com- 
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menced  and  proceeded  bona  fide  in  the  execution  of  that  part  of  the 
said  railway  and  branch,  then,  and  in  such  case,  all  and  every  the 

K9(rer8  and  authorities  vested  in  the  said  company  by  the  said  Leedsi 
wsbury,  and  Manchester  Railway  Act,  1845,  incorporated,  so  far  as 
respected  the  making  of  that  portion  of  the  said  railway  and  branch, 
and  also  all  liabilities  of  the  said  last-mentioned  company  in  respect 
of  such  portion  and  branch,  should  absolutely  cease  aud  be  at  an 
end.  That  by  the  said  act,  shortly  intituled  ^  The  Leeds,  Dewsbury, 
and  Manchester  Deviations  and  Branches  Railway  Act,  1846,"  (sect 
3,)  after  reciting  that  the  estimated  expense  of  the  works  bv  that  act 
authorized  was  100,000/!.,  it  is  enacted,  that  it  should  be  lawful  for 
the  said  company  to  raise  the  sum  of  100,000/^  by  the  creation  of  new 
shares,  as  they  should  think  fit,  in  addition  to  the  sum  of  money  they 
were  authorized  to  raise  by  their  former  act,  or  might  be  authorized 
to  raise  by  an  act  to  be  passed  during  the  then  present  session  of  Pav- 
Uament.  That  by  the  said  act  to  incorporate  the  Huddersfield  and 
Manchester  Railway  and  Canal  Company,  and  the  Leeds,  Dewsbury, 
and  Manchester  Railway  Company,  with  the  London  and  North- 
western Railway  Company,  in  the  annexed  writ  mentioned,  it  is, 
amongst  other  things,  enacted,  (sect  33,)  that  it  should  be  lawful  for 
the  London  and  North-western  Railway  Company,  after  the  com- 
mencement of  that  act,  and  subject  to  the  provisions  therein  contained, 
to  exercise  all  the  powers,  with  reference  to  the  raising  of  money,  either 
by  the  creation  of  new  shares,  or  by  mortgage,  which  might  have  been 
granted  to  the  Huddersfield  and  Manchester  Railway  and  Canal  Com- 
pany, or  the  Leeds,  Dewsbury,  and  Manchester  Rsiilway  Company, 
respectively,  by  the  said  acts  recited  in  the  said  last-mentioned  act 
relating  to  such  companies  respectively,  and  which  might  be  then  in 
force,  and  also  all  powers  which  might  have  been  or  be  granted  to 
the  said  respective  companies  respectively  by  an  act  or  acts  of  the 
then  present  or  the  then  next  session  of  Parliament,  and  for  such  pui- 

Eses  to  create  additional  shares  in  the  London  and  North-western 
ulway  Company,  or  to  mortgage  or  assign  the  undertaking,  and  the 
rates,  tolls,  or  other  property  of  the  London  and  North-western  Rail- 
way Company,  as  the  case  might  be,  but  so,  nevertheless,  that  the 
total  amount  of  money  to  be  raised  by  the  London  and  North-west- 
em  Railway  Company,  under  the  powers  of  that  act  and  of  the  said 
acts  therein  recited,  and  any  other  act  or  acts  of  the  then  present 
session,  should  not  exceed  the  aggregate  amount  of  capital  which  the 
London  and  North-western  Railway  Company,  and  the  Huddersfield 
and  Manchester  Railwav  and  Canal  Company,  and  the  Leeds,  Dews- 
burv,  and  Manchester  Railway  Company  were  or  might  be  author- 
ized to  raise  under  the  powers  of  the  said  several  recited  acts,  and  any 
other  act  or  acts  of  the  then  present  or  the  then  next  session  rela^ 
ing  to  their  respective  undertakings.  That  no  powers  for  the  raising 
of  money  for  any  of  the  purposes  aforesaid,  by  the  creation  of  new 
shares,  or  by  mortgage  or  otherwise,  were  granted  to  the  said  several 
eompanies,  or  any  of  them,  by  any  act  or  acts  of  the  then  present,  or 
then  instant,  or  any  other  session  of  Parliament ;  and  that,  before  the 
expiration  of  eighteen  months  next  after  the  passing  of  the  Leeds, 
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Dewsbniy,  and  Manchester  Railway  Act^  1845,  the  said  Haddecsfield 
and  Manchester  Railway  and  Canal  Company  commenced,  and  bona 
fide  proceeded  in,  the  execution  of  that  part  of  the  said  railway  and 
branch  which  lay  between  Hudden^eld  aforesaid  and  the  Manchester 
and  Leeds  Railway ;  and  that  the  said  portion  of  the  said  railwav 
and  branch  was  made  by  the  said  Huddersfield  and  Manchester  Rait 
way  and  Canal  Company,  whereby  the  powers  and  authorities  by  the 
said  last-mentioned  act  given  to,  and  vested  in,  the  said  Leeds,  I>bws* 
bury,  and  Manchester  Railway  Company,  so  far  as  respected  the 
making  the  said  portion  of  the  said  railway  and  branch,  and  all  <the 
liabilities  of  the  said  last-mentioned  company  in  respect  of  such  por^ 
tion  and  branch,  from  the  time  of  such  commencement  and  proceed* 
ing  as  aforesaid,  absolutely  ceased  and  were  at  an  end,  whereby  the 
capital  of  the  said  Leeds,  Dewsbury,  and  Manchester  Railway  Com* 
pany,  under  the  said  Leeds,  Dewsbury,  and  Manchester  Railway  Act, 
1845,  became  and  was  reduced  to  the  sum  of  500,000/^,  and  under 
the  said  Leeds,  Dewsbury,  and  Manchester  Deviations  and  Branches 
Act,  1846,  the  further  sum  of  100,0002.,  making  together  the  sum  of 
600,000/.  only,  and  no  more,  which  was,  and  ever  since  has  been,  the 
full,  and  entire,  and  only  capital  of  the  said  Leeds,  Dewsbury,  and 
Manchester  Railway  Company  which  they  were  empowered  to  raise 
either  by  the  said  acts,  or  by  any  other  act  whatsoever.  That  after 
the  passing  of  the  said  Leeds,  Dewsbury,  and  Manchester  Railway 
Act,  1845,  and  after  the  passing  of  the  said  Leeds,  Dewsbury,  and 
Manchester  Deviations  and  Branches  Act,  1846,  and  before  the  pass- 
ing of  the  said  act  to  incorporate  the  Huddersfield  and  Manches* 
ter  Railway  and  Canal  Company,  and  the  Leeds,  Dewsbury,  and 
Manchester  Railway  Company,  with  the  said  London  and  North* 
western  Railway  Company,  and  before  any  such  application  was 
.  made  to  the  said  London  and*  North-western  Railway  Company  as 
in  the  annexed  writ  mentioned,  and  before  the  coming  of  the  said 
annexed  writ  to  them,  the  said  Leeds,  Dewsbury,  and  Manchester 
Railway  Company  had,  under  the  powers  and  authorities  in  them 
vested  by  the  said  Railway  Acts  of  1845  and  1846,  raised  the  whole 
of  the  said  several  sums  of  500,000/.  and  100,000/.,  making  together 
the  sum  of  600,000/.,  so  by  them  authorized  to  be  raised  as  afoiesaid, 
and  had  bonafide^  and  duly  and  necessarily,  and  according  to,  and  in 
pursuance  of,  the  several  acts  of  Parliament  aforesaid,  whoUy  ex- 
pended the  same,  and  every  part  thereof,  in  and  about  making  the 
said  railway  from  Leeds  by  Dewsbury  to  Huddersfield  aforesaid, 
(except  that  portion  of  the  said  railway  and  branch  which  was  so 
made  by  the  said  Huddersfield  and  Manchester  Railway  and  Canal 
Company  as  aforesaid,)  and  in  improving  the  communication  by  rail- 
way between  the  towns  of  Leeds  and  Huddersfield  aforesaid  and 
the  town  of  Manchester,  as  by  the  said  acts  of  1845  and  1846  they 
were  authorized  and  empowered  to  do;  and  that  the  said  Leedsi 
Dewsbury,  and  Manchester  Railway  Company  had  not,  nor  had  the 
said  London  and  North-western  Railway  Company,  at  the  time  when 
such  application  was  made  as  aforesaid,  or  at  the  time  of  the  coming 
of  the  annexed  writ  to  them,  no^  have  they  or  either  of  them  now, 
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any  power  or  authority  whatsoever,  by  the  said  acts  of  Parliament 
in  the  annexed  writ  mentioned  and  referred  to,  or  any  or  either  of 
them,  or  by  any  other  act  of  Parliament  whatsoever,  to  raise  or  pro- 
cure, for  the  purposes  of  making  the  said  railway  from  Leeds  by 
Dewsbury  to  Huddersfield,  or  improving  the  communication  by  rail- 
way between  the  said  towns  of  Leeds  and  Huddersfield  and  the  town 
of  Manchester,  or  any  deviations  therefrom  or  branches  thereof,  or  for 
the  purchase  of  lands,  or  for  executing  any  works  whatsoever  under 
or  by  virtue  of  the  said  several  acts,  or  any  of  them,  any  further  or 
other  sum  than  the  sa^id  sum  of  600,000/.  so  by  the  said  Leeds,  Dews- 
bury,  and  Manchester  Railway  Company  heretofore  raised  and  ex- 
pended as  aforesaid.  That  before  any  such  application  was  made  to 
them  as  in  the  said  annexed  writ  is  mentioned,  and  before  the  pass- 
ing of  the  said  act  for  incorporating  the  Manchester  and  Huddersfield 
Railway  Company,  and  the  said  Leeds,  Dewsbury,  and  Manchester 
Railway  Company,  with  the  London  and  North-western  Railway 
Company,  the  said  Leeds,  Dewsbury,  and  Manchester  Railway  Com- 
pany had  wholly  expended  the  said  full  sum  of  600,000/.  so  by  them 
authorized  to  be  raised  and  expended  as  aforesaid  in  and  about  the 
making  of  the  said  railway  from  Leeds  by  Dewsbury  to  Huddersfield, 
(except  that  portion  of  the  said  railway  and  branch  which  was  so 
made  by  the  said  Huddersfield  and  Manchester  Railway  and  Canal 
Company  as  aforesaid,)  and  in  improving  the  communication  by  rail- 
way between  the  towns  of  Leeds  and  Huddersfield  aforesaid  and 
the  town  of  Manchester,  as  by  the  said  acts  of  1845  and  1846  they 
were  authorized  and  empowered  to  do ;  and  at  the  said  time  when 
the  said  application  in  the  annexed  writ  was  so  made  to  them  as 
aforesaid,  bad  no  money,  or  power  to  raise  money,  for  the  purchase 
of  lands  necessary  for  making,  constructing,  executing,  or  completing 
the  said  Birstal  Branch  RaSway  and  extension  thereof,  or  any  or 
either  of  them,  or  any  part  thereof.  That  after  the  said  application 
in  the  annexed  writ  mentioned  was  made  to  the  said  London  and 
North-western  Railway  Company  to  purchase  the  necessary  lands  for 
making,  constructing,  executing,  and  completing  the  said  Birstal 
Branch  Railway  and  extension  thereof,  and  to  make,  construct,  and 
complete  the  same,  according  to  the  provbions  contained  in  the  said 
Leeds,  Dewsbury,  and  Manchester  Railway  Act,  1845,  and  the  said 
Leeds,  Dewsbury,  and  Manchester  Deviations  and  Branches  Act, 
1846,  and  the  said  act  incorporating  the  Huddersfield  and  Manches- 
ter Railway  and  Canal  Company,  and  the  Leeds,  Dewsbury,  and 
Manchester  Railway  Company,  with  the  London  and  North-western 
Railway  Company,  and  before  the  reasonable  time  in  that  behalf  had 
elapsed,  and  before  the  coming  to  the  said  London  and  North-west- ' 
em  Railway  Company  of  the  annexed  writ  to  them,  to  wit,  on  the 
27th  of  July,  1849,  all  the  powers  and  authorities  of  the  said  Leeds, 
Dewsbury,  and  Manchester  Railway  Company,  and  of  the  said  Lon- 
don and  North-western  Railway  Company,  to  purchase  the  necessary 
lands  for  making,  constructing,  executing,  and  completing  the  said 
Birstal  Branch  Railway  and  extension  thereof,  had,  according  to  the 
provisions  contained  in  the  said  Leeds,  Dewsbury,  and  Manchester 
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Railway  Act,  1845,  and  the  said  Leeds,  Dewsbury,  and  Manches- 
ter  Deviations  and  Branches  Railway  Act,  1846,  and  the.  said  act  for 
incorporating  the  Haddersfield  and  Manchester  Railway  and  Canal 
Company,  and  the  said  Leeds,  Dewsbury,  and  Manchester  Railway 
Company,  with  the  London  and  North-western  Raibvay  Company, 
wholly  ceased  and  determined,  and  were  entirely  at  an  end  ;  where- 
fore  the  said  London  and  North-western  Railway  Company,  before 
the  coming  of  the  annexed  writ  to  them,  and  for  the  said  space  of 
time  in  the  said  writ  mentioned,  delayed  and  suspended  the  further 
works  authorized  to  be  done  by  the  said  acts  of  Parliament  in  the 
annexed  writ  mentioned,  for  making,  constructing,  executing,  and 
completing  the  said  Birstal  Branch  Railway  and  extension  thereof,  as 
it  was  lawful  for  them  to  do,  for  the  causes  aforesaid. 

Special  demurrer,  and  joinder  therein. 

The  demurrer  was  argued  in  this  term  ^  by 

Knowles,  (Watson  and  Hodges  were  with  him,)  for  the  prosecutor* 
First,  it  was  the  duty  of  the  defendants  to  have  purchased  the  lands 
necessary  for  making  the  line  of  railway,  as  laid  down  in  the  de« 
posited  plans  and  sections,  before  the  expiration  of  the  powers  given 
to  them  for  that  purpose  in  the  special  act.  The  acts  obtained  by 
companies  are  in  the  nature  of  contracts,  made  by  the  legislature  on 
behalf  of  every  person  interested  in  any  thing  to  be  done  under 
them.  Lord  Eldon  in  Blahemore  v.  i%e  Glamorganshire  Canal 
Oompanyy  1  My.  &  K.  162.  Rex  v.  Oumberworth^  3  B.  &  Ad.  108. 
Rex  V.  Edffe  Lane^  4  Ad.  &  El.  723.  Rex  v.  Outnberworth,  Id.  731. 
The  undertaking  to  procure  funds  for  the  purpose  of  completing  the 
entire  line  and  the  branches  was  the  consideration  for  the  powers 
granted  to  the  Leeds,  Dewsbury,  and  Manchester  Railway  Company, 
and  the  defendants  are  bound  by  the  obligations  of  that  companv. 
In  Reg.  V.  3%e  Eastern  Counties  Railway  Company^  10  Ad.  &  £l.. 
531,  it  was  held  that  this  mandamus  would  lie ;  and  that  case  was 
recognized  in  Cohen  v.  WWdnsoUy  2  Beav.  1 ;  14  Jnr.  491,  and  Carlisle 
V.  The  South-eastern  Railway  Company^  14  Jur.  515.  The  return, 
that  the  defendants  have  no  money  for  the  purchase  of  lands  neces- 
sary  for  making  this  branch  railway,  is  no  answer.  Reg,  v.  TAe 
Trustees  of  the  Luton  Roads,  1  Q.  B.  860 ;  1  O.  &  D.  248.  Reg.  v. 
7^e  Commissioners  of  Woods  and  Forests,  in  re  Budge,  15  Jur.  35, 
proceeded  upon  a  distinction  between  commissioners  for  the  crown 
and  a  railway  company.  Further,  it  does  not  appear  that  the  com- 
pany have  not,  or  at  least  cannot  procure  money  sufficient  to  com- 
*plete  this  branch ;  there  is  no  reason  why  the  tolls  should  not  be 
applied  to  that  purpose. 

Secondly,  the  return  is  bad  on  special  demurrer.  It  does  not 
allege  that  there  is  a  necessity  for  the  exercise  of  the  powers  for  the 
compulsory  purchase  of  lands,  or  that  the  defendants  could  not 
purchase  the  lands  by  private  agreement     The  marking  out  of  the 

^  April  30,  befine  Lord  Campbbu.,  C.  J.,  Pattbbon,  Wiohtman,  and  EaiA,  JJ. 
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land  wit!}  stakes  coald  not  have  been  done  without  some  steps 
having  been  taken  for  purchasing  it.  Again :  the  compulsory  powers 
had  not  expired  when  application  was  made  to  the  defendants,  to 
complete  the  branch  ;  and  the  power  to  make  the  branch  will  not 
expire  until  ncytt  July.  In  Reg.  v.  The  Birmingham  and  Oxford 
Junction  Railway  Company^  14  Jur.  899,  it  was  held,  that  the  expira- 
tion  of  the  time  for  the  compulsory  purchase  of  lands  was  no  answer 
to  a  mandamus^  at  the  instance  of  the  land  owner,  commanding  the 
company  to  complete  the  purchase  of  his  land. 

[Erle^  J.  In  that  case,  it  was  a  most  possible  thing  for  the  com- 
pany to  buy  land.] 

The  defendants  cannot  set  up  their  own,  negligence  as  an  answer 
to  this  mandamus^  otherwise  there  would  be  no  limit  to  the  non- 
execution  of  the  powers  granted  to  a  company. 

[Lord  GrnipbeU^  C.  J.  Suppose  an  application  made  only  a  short 
time  before  the  compulsory  powers  expire,  and  the  company  bona  fide 
cannot  do  the  act  required  ?] 

The  company  must,  if  necessary,  resort  to  Parliament  for  additional 
powers  ;  at  any  rate,  they  are  bound  to  do  all  they  can.  The  return 
does  not  show  an  impossibility  to  do  what  is  commanded  by  the 
writ;  and,  therefore,  the  court  will  issue  a  peremptory  mandamus. 
Reg.  V.  The  Birmingham  and  Gloucester  Railway  Company^  2  Q.  B. 
47;  6  Jur.  146. 

Sir  F.  Kelly ^  (Sir  John  Bayley  with  him,)  contra.  There  is  no 
principle  or  authority  binding  on  the  court  to  issue  a  peremptory 
mandamus^  where,  without  the  default  of  the  defendants,  it  has  be- 
come impossible  for  them  to  do  what  the  writ  commands.  The 
obligation  of  the  defendants  is  to  do  all  that  the  Leeds  and  Dews- 
bury  Railway  Company,  in  favor  of  which  the  special  acts  were 
passed,  ought  to  do  with  the  funds  of  that  company.  That  company 
were  empowered  to  raise  a  capital  of  600,000/.,  and  they  raised  and 
expended  the  whole  of  that  sum  before  they  were  incorporated  with 
the  defendants. 

[Lord  Campbell,  C.  J.  By  stat  10  &  11  Vict  c  59,  there  is  a 
unity  of  exchequer ;  the  defendants  might  apply  the  money  arising 
from  the  tolls  on  their  railway  to  the  repair  of  the  line  between  Leeds 
and  Dewsbury,  if  it  was  completed ;  why  may  they  not  apply  that 
money  to  complete  it  to  the  point  in  question  f] 

The  return  states  that,  ^  at  the  time  when  the  application  in  the 
writ  was  made  to  them,  the  defendants  had  no  money  for  the  purchase 
of  lands  necessary  for  making  the  branch  railway."  ^ 

[Erie,  J.  .The  meaning  of  that  allegation  is,  that  the  defendants 
had  no  money  applicable  by  law  to  the  purchase  of  lands  necessary 
for  that  purpose. 

^  Lord  Campbell,  C.  J.  The  return  sufficiently  negatives  the  posses- 
sion of  funds,  upon  the  hypothesis  that  the  defendants  are  only  bound 
to  make  the  branch  line  out  of  the  600,000/.,  but  no  further.] 

That  is  the  estimate  adopted  by  the  legislature  of  the  cost  of  the 
undertaking. 
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[Lord  CampbeU^  C.  J.  There  is  only  one  set  of  shareholders.  Are 
the  defendants  entitled  to  make  a  dividend  before  they  complete  their 
contract  with  the  public  ?] 

The  legislature  must  have  been  satisfied  that  the  600,000^  which 
they  empowered  the  Leeds  and  Dewsbury  Railway  Company  to  raise 
would  be  sufficient  to  complete  the  work ;  and  that  sum  having  been 
applied  towards  it,  the  contract  has  been  fulfilled,  though  the  work 
remains  unfinished.  The  return  shows  a  lawful  excuse,  either  on 
the  ground  of  want  of  funds,  or  on  the  ground  that  the  time  for  exer- 
cising the  compulsory  powers  has  expired.  In  Reg.  v.  The  Eastern 
Counties  Railway  Company^  10  Ad.  &  El.  531,  the  time  had  not 
expired,  nor  had  the  company  raised  the  whole  of  the  sum  which 
their  special  act  empowered  them  to  raise.  The  special  acts  contain 
no  words  of  obligation  or  compukion,  but  only  empower  the  com* 
pany  to  make  the  railway. 

[tdord  Campbelly  C.  J.  The  words  ^  it  shall  be  lawful "  are  obliga* 
tory  upon  the  company  when  the  object  of  the  enactment  is  to  con- 
fer a  benefit  upon  the  public,  or  upon  the  land  owner.  Reg,  v.  The 
Caledonian  Railway  Company^  15  Jur.  396 ;  3  Eng.  Rep.  2§5.  The 
company  may  not  be  bound  to  begin  the  railway ;  but  if  they  do  begin 
it,  are  they  not  bound  to  make  it  as  prescribed  by  the  act,  and,  there- 
fore, to  complete  it  ?] 

In  all  the  instances  in  which  a  peremptory  mandamus  has  been 
issued  to  a  company  to  do  a  particular  work,  as  in  Reg.  v.  Tlie 
Birmingham  and  Gloucester  Railway  Company^  2  Q.  B.  47 ;  6  Jur. 
146,  the  railway  was  engaged  in  constructing  the  work  in  question, 
or  had  completed  it ;  and  in  that  case  the  court  said,  that  the  special 
act  having  required  the  work  to  be  constructed  in  a  particular  manner, 
the  company  must  construct  it  in  that  manner. 

[Lord  Campbell^  C.  J.  Suppose  an  intermediate  part  of  a  railway 
was  left  unfinished,  whereby  the  public  were  inconvenienced,  the 
mandamus  would  only  be  to  complete  it ;  so,  when  there  is  a  portion 
unfinished  at  the  extremity.] 

In  Reg.  v.  The  Eastern  Counties  Railway  Company,  10  Ad.  &  El. 
531,  where  that  question  was  raised,  Lord  Denman,  C.  J.,  on  making 
the  rule  absolute,  said,  (p.  550,)  "Upon  the  whole,  without  coming 
to  any  final  decision,  we  think  the  case  is  involved  in  sufficient  doubt 
to  require  a  return  to  the  mandamus,  and  that  the  writ  should  go  for 
that  purpose."  What  fell  from  the  court  on.the  return  was  obiter  dic' 
turn,  because  the  mandamus  was  quashed. 

[Lord  Campbellj  C.  J.  If  the  want  of  funds  was  clearly  made  out, 
it  would  furnish  a  strong  argument  to  the  discretion  of  the  court] 

There  has  been  no  wilful  default  of  the  defendants,  and  there  is 
not  reasonable  time  for  them  to  enter  into  contracts  for  the  purchase 
of  the  necessary  lands ;  and  therefore  the  court-,  in  the  exercise  of  its 
discretion,  will  not  issue  a  peremptory  mandamus.  Rex  v.  Round,  4 
Ad.  &  El.  139. 

Snowies,  in  reply.  The  issuing  of  a  peremptory  mandamus  is 
not  a  matter  of  discretion ;  the  court  has  only  to  see  whether  the 
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return  is  good.  In  Reg.  v.  7%e  Bristol  Dock  Company^  2  Q.  B.  64, 
70,  the  court  doubted  whether  an  objection  that  the  mandamus  was 
to  do  an  act,  for  the  omission  to  do  which  the  company  might  be 
prosecuted  by  indictment,  was  not  too  late  after  the  writ  had  issued. 
By  sect  7  of  stat  10  &  11  Vict  c.  159,  it  is  provided  and  enacted, 
<<  That  all  works  which,  under  the  provisions  of  the  acts  relating  to 
the  Huddersfield  and  Manchester  Railway  and  Canal  Company,  and 
the  Leeds,  Dewsbury,  and  Manchester  Railway  Company,  respec- 
tively, or  any  of  such  acts  respectively,  the  same  companies  respec- 
tively are  or  shall  be  authorized  or  required  to  execute  or  complete,  and 
which  shall  not  have  been  executed  or  completed  before  the  period 
aforesaid,  shall  be  executed  or  completed  by  the  London  and  North- 
western Railway  Company ;  and  the  same  company  shall  have  full 
power  to  pay  for  the  same  respectively  out  of  the  respective  moneys 
placed  at  their  disposal  by  this  act  or  otherwise."  This  language  is 
imperative ;  and  it  is  implied  that  some  part  of  the  works  were  unfin- 
ished within  the  knowledge  of  the  defendants.  Sects.  13, 14, 15,  and 
16  provide  for  the  creation  of  new  shares,  and  show  what  is  meant  by 
the  words  "  or  otherwise  "  in  sect  7.  By  sect  10,  the  capital  of  the 
said  respective  companies  is  declared  to  be  part  of  the  capital  of  the 
London  and  North-western  Railway  Company;  and  the  receipts 
from  the  Huddersfield  and  Manchester,  and  the  Leeds,  Dewsbury, 
and  Manchester  Railways  respectively,  and  all  branches  or  extensions 
and  other  works  thereof  respectively  made,  or  to  be  made,  under  the 
authority  of  the  said  acts,  and  all  works  connected  therewith  respec- 
tively, and  from  other  sources  of  income,  shall  be  deemed  receipts  on 
the  account  of  the  London  and  North-western  Railway  Company. 

[Lord  Campbell^  C.  J.  A  complete  unity  of  the  companies  is 
established.  But  there  is  not  an  existing  legal  obligation  to  complete 
the  railway  after  the  time  for  the  exercise  of  the  compulsory  powers 
has  expired.] 

The  defendants  have,  by  their  own  delay,  interposed  the  difficulty, 
and,  therefore,  they  cannot  excuse  themselves  on  that  ground. 

Cur,  adv.  vult 

Lord  Campbell,  C.  J.,  now  delivered  the  Judgment  of  the  court. 
In  this  case,  we  are  of  opinion  that  the  defendants  are  entitled  to 
our  judgment  The  objection,  that  the  powers  of  the  company  for 
the  compulsory  purchase  of  lands  had  expired  before  the  writ  of 
mandamus  issued  or  was  applied  for,  seems  to  us  to  be  clearly 
decisive. 

We  are  not  called  upon,  therefore,  to  decide  the  more  doubtful 
questions,  whether  there  lay  upon  the  company  an  obligation  to  make 
and  complete  the  railway  which  might  have  been  enforced  by  man' 
damusj  or  whether  the  return  sufficiently  shows  a  want  of  funds  for 
the  purpose,  or  how  far  this  want  of  funds  would  be  an  answer. 

This  writ  of  mandamus,  which  is  tested  the  22d  of  April,  1850, 
commands  the  company  "  immediately  to  purchase  lands  necessary 
for  making,  constructing,  executing,  and  completing  the  Birstal 
Branch   Railway  and  extension   thereof,  and  to  make,  construct, 
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execute,  and  complete  the  same  Birstal  Branch  Railway  and  ex- 
tension thereof,  in  pursuance  of  the  provisions,  powers,  and  au- 
thorities contained  in  the  recited  acts  of  Parliament"  The  special 
act,  9  &  10  Vict  c.  262,  which  received  the  royal  assent  on  the 
27th  of  July,  1846,  enacts,  by  sect  18,  "that  the  powers  of  the 
company  for  the  compulsory  purchase  of  lands  for  the  purposes  of 
this  act  shall  not  be  exercised  after  the  expiration  of  three  years  from 
the  passing  of  this  act;"  and  by  sect  20,  "that  the  works  hereby 
authorized  shall  be  completed  within  five  years  from  the  passing  of 
this  act,  and,  oh  the  expiration  of  such  period,  the  powers  granted  to 
the  company  for  executing  the  same  shall  cease  to  be  exercised, 
except  as  to  so  much  of  the  same  respectively  as  shall  then  be 
completed." 

The  power  effectually  to  obey  the  command  in  the  writ  having 
expired  in  July,  1849,  ought  we,  in  the  queen's  name,  to  have  given 
the  command  in  April,  1850  ?  On  full  consideration,  we  think  not 
A  writ  of  mandamus  supposes  the  required  act  to  be  possible,  and  to 
be  obligatory  when  the-  writ  issues.  Grenerally  speaking,  the  writ 
suggests  facts  showing  the  obligation,  and  the  possibility  of  fulfilling 
it  A  return  pursuing  this  suggestion,  and  traversing  it,  is  good. 
Rex  V.  The  Commissioners  of  Sewers  in  Essex,  Str.  763.  Rex  v. 
Bound,  4  Ad.  &  El.  139.  Rex  v.  WiUiams,  8  B.  &  Cr.  681.  Rex  v. 
Penrice,  Str.  1235.  The  supposed  obligation  here  is  founded  on  pub- 
lic acts  of  Parliament,  which  are  recited  in  the  writ  and  return,  and 
of  which  we  are  bound  to  take  judicial  notice.  If  they  show  that  the 
company  have  no  longer  power  to  do  the  act  commanded,  the  writ  is 
bad.  What  power  have  the  defendants  now  to  purchase  the  lands 
necessary  for  making  a  line  of  railway  of  several  miles  ?  A  peremptory 
mandamus  going  as  is  prayed,  no  excuse  can  afterwards  be  made,  and 
the  defendants  must  implicitly  and  fully  obey  it  under  pain  of  im- 
prisonment Supposing  that  they  were  bound  to  pay  any  prices 
which  might  be  demanded,  however  extortionate ;  can  it  reasonably  be 
supposed  that  all  the  land  owners  along  the  line  will  be  willing  to  sell 
at  any  price,  and  that  none  of  them  are  under  disability  to  sell  ?  Mr* 
Knowles  contended  that  the  return  should  have  shown  an  application 
to  all  the  land  owners,  and  a  refusal  by  them.  But  such  a  return, 
and  the  issues  arising  upon  it,  would  be  highly  inconvenient ;  and 
even  if  all  had  promised  to  sell,  without  a  binding  contract  having 
been  entered  into,  they  might  afterwards  change  their  minds,  and  the 
defendants  might  be  subject  to  perpetual  imprisonment  for  not  doing, 
what  the  law  forbids  them  to  do. 

It  was  then  said  that  they  have  violated  the  acts  of  Parliament  by 
not  duly  completing  the  whole  of  the  railway,  and  that  they  ought 
not  to  be  allowed  to  make  the  objection,  which  amounts  to  taking 
advantage  of  their  own  wrong.  But  assuming  that  they  were  under 
the  obligation  contended  for,  and  that  they  were  liable  to  be  punished 
by  indictment  for  a  breach  of  it,  how  can  we  say  that  the  remedy 
now  is  to  command  them  to  do  what  they  have  no  longer  the  power 
to  do,  however  obediently  they  may  be  inclined  ?  Reliance  was  very 
properly  placed  on  the  case  of  Reg.  v.  The  Birmingham  and  Gloucester 
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Railwap  Company^  2  Q.  B.  47 ;  6  Jar.  146,  which  at  first  sight  seems 
an  authority  in  favor  of  the  mandamus^  bat,  when  properly  examined, 
it  will  be  found  on  this  point  to  be  entitled  to  little  weight.  The 
great  struggle  there  was,  whether  the  turnpike  road,  when  restored, 
must  be  as  wide  as  it  had  formerly  been ;  there  the  notice  to  do  the 
act  had  been  given  as  early  as  possible,  and  the  act  to  be  done  was 
merely  to  restore  the  turnpike  road  to  its  former  width,  which  appar- 
ently required  no  purchase  of  land,  either  voluntary  or  compulsory. 
In  the  present  case,  the  prosecutors  were  guilty  of  laches,  by  givine 
no  notice  to  do  the  act  till  the  power  of  doing  it  was  expiring,  and 
not  applying  for  the  mandamus  till  a  considerable  time  after  the  power 
had  expired.  In  the  former  case,  the  company  might  reasonably  have 
been  expected  to  be  able  to  do  the  act  without  any  power  oi  com- 
pulsory purchase;  but,  in  the  present  case,  this  is  a  mere  impossibility. 
We,  therefore,  think  that,  both  on  principle  and  on  authority,  our 
judgment  must  be  for  the  defendants.       Judgment  for  defendoaiJts> 


CoRT  &  another  i;.  The   Ambergate,  Nottingham,  Boston^  and 

Eastern  Junction  Railway  Company.* 

Trinitj  Tenn,  Jane  4,  1851. 

CovUract  far  ike  Sale  of  Chods  —  Damages  for  Non<icceptance  ^^ 

Measure  of  Damages. 

When  there  is  an  executory  contract  for  the  mannfactnrine  and  supply  of  goods  fh>m  time 
to  time,  to  be  paid  for  imer  deliyery,  if  the  purchaser,  having  accepted  and  paid  for  a 
portion  of  the  goods  contracted  for,  gives  notice  to  the  vendor  not  to  mannnctnre  any 
more,  as  he  has  no  occasion  for  them,  and  will  not  accept  or  pay  for  them,  the  vendor 
having  been  desirous  and  able  to  complete  the  contract,  he  may,  without  manufacturing 
and  tendering  the  rest  of  the  goods,  maintain  an  action  against  the  purchaser  for  brea<£ 
of  the  contract 

Declaration  in  covenant  upon  a  contract  nnder  seal  for  railway  chairs  to  be  supplied  by 
plaintiffs  to  defendants,  an  incorporated  railway  company,  at  certain  times  and  in  certain 
quantities,  to  be  paid  for  alter  delivery.  Averment,  that  plaintiffs  were  ready  and  willing 
to  execute  and  perform  the  contract  according  to  the  conditions  and  stipulations ;  and 
that  defendants  nad  accepted  and  received  a  certain  quantity  of  the  chairs.  Breach,  that 
defendants  refused  to  accept  and  receive  the  residue,  and  prevented  and  discharged  plain- 
tiffs from  supplying  the  residue,  and  from  the  fur^er  execution  and  performance  of  the 
contract  It  appec^ed  that  plaintiffs  would  have  gone  on  regularly  making  and  delivering 
the  chairs  according  to  the  contract,  if  they  had  not  received  a  notice  from  defendants 
that  they  did  not  wish  to  have  any  more  chairs,  and  would  not  accept  any  more.  After 
receiving  that  notice,  plaintiffs  ceased  to  make  any  more :  — 

HMt  that  plaintiffs  were  entitled  to  a  verdict  on  a  plea  traversing  the  allegation,  that  they 
were  ready  and  willing  to  execute  and  perform  the  contract,  although  they  never  mtu& 
and  tendered  the  residue  of  the  chairs : — 

Held,  also,  that  plaintiffs  were  entitled  to  a  verdict  on  a  plea  traversing  that  defendonte 
refosed  to  accept  or  receive  the  residue  of  the  chairs,  and  that  they  prevented  and  dis- 
chaiged  plaintiffs  from  supplying  the  residue,  and  from  the  further  execution  and  per- 
formance of  the  contract ;  because,  first,  the  material  part  of  the  allegation  was,  that 

^  See  Reg.  v.  The  York,  Mwcastie,  and  Berwick  Railway  Company,  post,  p.  259. 
9  15  Jar.  877. 
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defbndants  refitsed  to  receive  the  residue  of  the  chairs j  and,  secondly,  assnming  that  the 
whole  most  be  proved,  plaintiffs  might  be  prevented  from  completing  the  contract  other* 
wise  than  by  positive  phvsical  force,  and  deiendants,  though  a  corporation,  might  discharge 
plaintiffs  from  the  periormance  of  the  contract  otherwise  Uian  by  instniment  nnc&r 
seal:  — 

Bdd^  also,  that,  in  estimating  the  damages,  the  jury  were  justified  in  takine  into  their  cal- 
culation all  the  chairs  which  remained  to  be  delivered,  and  which  defendants  refused  to 
accept 

Declaration  in  covenant  upon  a  contract  under  seal,  between  the 
plaintiffs  and  the  defendants,  for  certain  railway  chairs,  to  be  supplied 
to  the  defendants  by  the  plaintiffs,  according  to  a  certain  specification 
made  by  the  defendants,  the  material  parts  of  which  were  as  follows : 
"  The  quantity  of  chairs  required  will  be  900  tons  of  joint  and  3000 
tons  of  intermediate  chairs,  and  will  have  to  be  delivered  at  such 
places,  and  in  such  proportions,  as  described  in  the  annexed  list,  to  be 
delivered  out  of  barges,  and  placed  upon"  certain  public  wharves 
therein  mentioned,  at  certain  times  (beginning  in  February,  1847, 
and  continuing  each  month  until  May,  1848,  inclusive)  and  in  certain 
quantities ;  '<  the  payments  will  be  made  by  the  directors  of  the  com- 
pany one  month  after  delivery,  on  the  contractor  producing  the 
wri^n  certificate  of  the  person  appointed  by  the  company  to  receive 
and  inspect  the  chairs,  declaring  that  the  contract  for  such  portion 
has  been  duly  performed."  ^<The  engineer  shall  have  full  power  to 
alter  the  deliveries,  in  any  way  or  proportion,  to  the  different  places 
before  specified,  by  sending  information  to  the  contractor,  from  time 
to  time,  of  the  manner  in  which  such  deliveries  are  to  be  made ;  and 
the  contractor  shall  be  paid  according  to  the  prices  set  forth  in  his 
tender."  The  declaration  then  stated  the  proposal  of  the  plaintiffs  to 
supply  the  defendants  with  3900  tons  of  cast-iron  chairs,  subject  to 
the  conditions  and  stipulations  set  forth  in  the  specification,  &c.,  and 
the  agreement  between  the  plaintiffs  and  the  defendants  for  the  execu- 
tion and  performance  of  the  said  proposal.  Averment,  that  the  plain- 
tiffs, in  pursuance  and  part  performance  of  the  said  contract,  did 
deliver  to  the  defendants,  and  the  defendants  did  accept  and  receive 
of  and  from  the  plaintiffs,  1787  tons,  and  although  one  month  from 
the  respective  delivery  of  the  said  chairs  had  respectively  elapsed  be- 
fore the  commencement  of  this  suit,  and  the  plaintiffs  had  produced 
to  the  defendants  such  written  certificates  as  aforesaid  in  respect  of 
the  quantities  of  chairs  so  delivered  as  aforesaid,  the  defendants  had 
not  paid  the  plaintiffs  for  the  chairs  so  delivered  as  aforesaid,  after 
the  rates  and  in  manner  in  that  behalf  mentioned  and  agreed,  or 
otherwise  howsoever.  And  the  plaintiffs,  in  fact,  further  say,  that 
although  they,  the  plaintiffs,  were  always,  from  the  time  of  the  making 
of  the  said  contract  until  such  refusal  and  wrongful  discharge  by  the 
defendants  as  hereinafter  mentioned,  and  thence  hitherto,  ready  and 
willing  to  execute  and  perform  the  said  proposal,  according  to  the 
conditions  and  stipulations  in  that  behali  aforesaid,  and  subject  to 
the  said  specification,  and  to  perform  and  fulfil  the  said  contract  in  all 
things  on  their  part  and  behalf  to  be  performed  and  fulfilled,  whereof 
the  defendants  always,  during  all  the  time  aforesaid,  had  notice ;  and 
although  the  defendants,  in  pursuance  and  part  performance  of  the 
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said  contract  on  their  part,  have  accepted  and  received  of  and  from 
the  plaintiiTs  a  certain  quantity  of  the  said  chairs,  to  wit,  1787  tons 
thereof;  and  although  the  time  so  limited  and  appointed  for  the 
execution  and  performance  of  the  said  contract  by  the  plaintiff  as 
aforesaid  had  long  since  elapsed,  nevertheless  the  defendants  after- 
wards, to  wit,  during  the  time  so  limited  and  appointed  for  the  execu- 
tion and  performance  of  the  said  contract  by  the  plaintiffs  as  afore- 
said, to  wit,  on,  &c.,  wrongfully  and  injuriously  and  wholly  refused, 
and  have  thence  hitherto  wholly  refused,  to  accept  or  receive  of  or 
.from  the  plaintiffs  the  residue  of  the  said  chairs  so  agreed  to  be  sup- 
plied to,  and  accepted  by,  the  defendants  as  aforesaid,  or  any  part 
thereof,  according  to  the  form  and  effect  of  the  said  contract,  or 
•otherwise  howsoever;  and  then,  and  have  thence  hitherto,  wholly  and 
wrongfully  prevented  and  discharged  the  plaintiffs  from  supplying  the 
said  residue,  and  from  the  further  execution  and  performance  of  the 
said  contract  by  them,  the  plaintiffs;  whereby  they,  the  plaintiffs, 
have  been  deprived  of,  and  wholly  lost,  all  the  benefits,  profits,  and 
advantages  which  might  and  would  have  arisen  and  accrued  to  them 
from  the  complete  execution  and  performance  by  them,  the  plaintiffs, 
of  the  said  contract,  and  have  been  put  to  great  costs,  charges,  and 
expenses,  to  wit,  to  the  amount  of  2000/^  in  and  about  making  neces« 
sary  provision,  preparations,  and  arrangements  for  the  complete  execu- 
tion and  performance  by  them  of  the  said  contract  on  their  part  And 
the  plaintiffs,  after  the  making  of  the  said  contract,  to  wit,  on,  &c.,  in 
reliance  upon  the  performance  and  fulfilment  of  the  said  contract  by 
the  defendants  on  their  part,  made  and  entered  into  divers  contracts 
with  divers  persons,  to  wit,  &c.,  (naming  them,)  for  the  said  parties 
with  whom  respectively  the  plaintiffs  so  contracted  as  last  aforesaid, 
selling  and  supplying  to  the  plaintiffs  divers  quantities  of  iron,  to  be 
used  by  the  plaintifl's  for,  and  in,  and  about  the  manufacture  and  sup- 
ply  of  the  said  chairs  to  be  so  supplied  by  them  to  the  defendants  as 
aforesaid.  And  the  plaintiffs  were,  by  reason  of  the  defendants'  said 
breach  of  this  contract  as  last  aforesaid,  forced  and  obliged  to  dis- 
charge the  said  several  parties  respectively  from  the  execution  and 
performance,  on  their  respective  parts,  of  the  said  several  contracts  so 
made  with  them  respectively  as  aforesaid,  and  to  pay  to  the  said 
several  parties  respectively,  as  and  by  way  of  compensation  for, 
and  in  respect  of,  such  several  discharges  as  last  aforesaid,  divers  large 
sums  of  money  respectively,  the  same  together  amounting  to  a  largo 
sum  of  money,  to  wit,  to  the  sum  of  2000^ 

The  defendants  set  out  on  oyer  the  contract,  which  included  the 
specification,  and  pleaded,  thirdly,  as  to  so  much  of  the  said  declara- 
tion as  alleged  that  the  plaintifi's  were  ready  and  willing  to  execute 
and  perform  the  said  proposal,  according  to  the  conditions  and 
stipulations  in  that  behalf  aforesaid,  and  subject  to  the  said  specifica- 
tion, that  the  plaintiffs  were  not  ready  and  willing  to  execute  and  per- 
form the  said  proposal,  according  to  the  said  conditions  and  stipulations, 
and  subject  to  the  said  specification,  in  manner  and  form,  &c.  Conclu- 
sion to  the  country.  Fourthly^  as  to  so  much  of  the  said  declaration 
as  charged  the  defendants  with  having,  during  the  time  limited  and 
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appointed  for  the  execution  and  performance  of  the  said  contract  by 
the  plaintiffs,  refused  to  accept  or  receive  the  said  residue  of  the  said 
chairs,  and  prevented  and  discharged  the  plaintiffs  from  supplying  the 
said  residue,  and  from  the  further  execution  and  performance  of  the 
said  contract  by  them,  the  plaintiffs,  that  the  defendants  did  not,  dur- 
ing the  said  last-mentioned  time,  refuse  to  accept  or  receive  the  said 
residue,  nor  did  they  prevent  or  discharge  the  plaintiffs  from  supply- 
ing the  said  residue,  or  from  the  further  execution  and  performance 
of  the  said  contract  by  the  plaintiffs,  in  manner  and  form,  &c.  Con- 
clusion to  the  country. 

On  the  trial,  before  Coleridge,  J.,  at  the  Nottinghamshire  Spring 
assizes,  it  appeared  that  the  action  was  brought  by  the  plaintiffs,  who 
were  iron  lounders  and  manufacturers,  against  the  defendants,  who 
were  incorporated  by  a  special  act  of  Parliament,  and  subject  to  the 
provisions  of  the  Companies  Clauses  Consolidation  Act  The  con- 
tract for  the  iron  chairs,  which  are  a  kind  of  joint  to  which  the  rails 
of  railways  are  fixed,  having  been  made  in  December,  1846,  the  first 
delivery  was  made  by  the  plaintifis  in  May,  1847,  and  from  that 
month  to  September  they  went  on  delivering,  and  certain  deliveries 
were  accepted  by  the  defendants,  but  not  of  quantities  corresponding 
with  the  amounts  stipulated  for,  being  in  some  months  at  the  rate  of 
150  tons  a  month,  in  other  months  at  the  rate  of  180  tons.  After 
September,  the  deliveries  were  at  the  rate  of  forty  and  eighty  tons  a 
month.  In  September,  and  subsequently,  conversations  took  place 
between  a  elerk  of  the  plaintiffs  and  the  engineer  of  the  company, 
and  also  between  one  of  the  plaintiffs  and  the  engineer,  in  which  the 
engineer  frequently  requested  the  plaintiffs  to  go  on  slowly  in  making 
the  chairs,  as  the  calls  were  not  paid  up,  and  he  did  not  know  how 
far  the  line  would  be  carried  out ;  and  in  January,  1848,  he  told  the  clerk 
not  to  send  any  more  until  they  were  wanted.  A  few  more  were 
sent  subsequently,  and  in  December,  1849,  the  engineer  of  the  com- 
pany directed  the  plaintiffs  to  make  no  more,  as  no  more  would  be 
wanted.  At  that  time  2113  tons  of  chairs  remained  to  be  delivered. 
It  was  contended  for  the  defendants^  first,  that,  in  order  to  satisfy  the 
condition,  the  plaintiffs  ought  to  have  proved  that  the  chairs  in  ques- 
tion were  made,  and  ready  for  delivery,  or  that  a  tender  had  been 
made  by  them  to  the  defendants  at  the  times  and  in  the  manner 
directed  by  the  contract,  or  at  least  some  time  prior  to  the  commence- 
ment of  the  action ;  secondly,  that  there  was  not  sufficient  refusal  by 
the  defendants  to  accept  the  chairs,  inasmuch  as  the  company  were 
not  bound  by  the  acts  of  their  engineer,  his  refusal  not  being  within 
the  powers  delegated  by  the  contract  to  the  engineer.  The  learned 
judge  held,  that  it  was  not  necessary  for  the  plaintiffs  to  put  them- 
selves to  the  expense  of  preparing  the  chairs  if  they  were  not  likely  to 
be  wanted,  and  that  the  plaintiffs  were  not  bound  to  make  more 
chairs,  and  tender  them,  after  the  engineer  of  the  company  had  given 
them  notice  that  they  would  not  be  wanted;  and  he  advised  the  jury, 
that,  under  the  circumstances,  they  might  consider  the  acts  of  the 
engineer  as  the  acts  of  the  company,  as  far  as  the  plaintiffs  were  con- 
cerned ;  and,  after  stating  all  the  evidence  to  the  jury,  he  said  that  he 
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coold  not  point  out  to  them,  by  way  of  calculation,  what  the  damages 
ought  to  be,  but  that  they  should  be  such  as  would  put  the  plaintifis  as 
nearly  as  possible  in  the  same  situation  as  they  would  have  been  in 
if  they  had  been  allowed  to  complete  the  delivery  of  the  chairs.  The 
jury  gave  a  verdict  for  the  plaintiffs,  damages  1800/. 
In  the  following  Easter  term,  April  28, — 

Macaulay  obtained  a  rule  nisi  for  a  new  trial  upon  the  ground  of 
misdirection,  and  also  on  the  ground  of  the  damages  having  been 
assessed  on  a  wrong  principle,  because  the  delivery  of  the  chairs  was 
to  be  made  monthly,  and  some  of  them  had  not  been  delivered 
according  to  the  proposal,  when  the  notice  not  to  deliver  more  was 
given. 

In  this  term,i  — 

Humfrey  and  Wilmore  showed  cause,  and  cited  Glaver  v.  The  Lon^ 
don  and  North-western  Railway  Company^  5  Exch.  66. 

Macaulay  and  Denison,  contra,  cited  The  Mayor  of  Ludlow  v. 
iCharlton,  6  M.  &  W.  815.  Beverky  v.  The  Lincoln  Gas-liffhl  and  Coke 
Company,  6  Ad.  &  El.  829.  Paine  v.  The  Guardians  of  the  Strand 
Union,  8  Q.  B.  326 ;  10  Jur.  308.  Cox  v.  2%e  Midland  Counties  Rail- 
way Company,  3  Exch.  268.  Ridley  v.  The  Plymouth  Grinding  and 
Baking  Company,  2  Exch.  711.  West  v.  Blakeway,  2  Man.  &  G.  729. 
Com.  Dig.,  "  Condition,"  L.  6,  M.  5.  Fraunces^s  Case,  8  Rep.  89  fr, 
91  b.  PhiilpoUs  V.  Evans,  5  M.  &  W.  475.  Ripley  v.  M'  Clure,  4  Exch. 
345.  Brymer  v.  The  Thames  Haven,  Dock,  and  Railway  Company,  2 
Exch.  549.  Cook  v.  Jennings,  7  T.  R.  381.  Planche  v.  Colbunh  8 
Bing.  14. 

Humfrey  then  referred  to  Goodman  v.  Pocock,  14  Jur.  1042 ;  and 
Erie,  J.,  mentioned  Elderton  v.  Emmons,  6  C.  B.  160. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court 
We  are  of  opinion  that  the  verdict  found  for  the  plaintiffs  ought  not 
to  be  disturbed. 

As  to  the  supposed  misdirection,  the  learned  judge,  at  the  trial,  did 
not  direct  the  jury  that  in  point  of  law  the  engineer  had  authority  to 
bind  the  company,  but  only  left  it  to  the  jury  to  consider  whether,  in 
point  of  fact,  the  company,  by  their  mode  of  dealing,  had  authorized 
and  sanctioned  his  acts.  His  lordship  intimated  that  he  thought  the 
evidence  was  strong  to  show  that  they  had  done  so,  but  that  it  was 
for  the  jury  to  give  the  evidence  its  due  weight.  The  objection  of 
misdirection,  therefore,  fails. 

Next,  we  have  to  consider  whether  the  plaintiffs  were  entitled  to  a 
verdict  on  the  issue,  whether  "  they  were  ready  and  willing  to  execute 
and  perform  the  said  contract,  according  to  the  said  conditions  and 
stipulations,  in  manner  and  form,"  &c. ;  and  on  the  issue,  whether 

■^^^^^^— ^  -  -   —      .    ■ — - 

^  May  27,  before  Lord  Campbell,  C.  J.,  Patteson,  Coleridge,  and  Erls,  JJ. 
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'<  the  defendants  did  refuse  to  accept  or  receive  the  residue  of  the 
chairs,  or  prevent  or  discharge  the  plaintiffs  from  supplying  the  said 
residue,  and  from  the  farther  execution  and  performance  of  the  said 
contract"  It  is  not  denied  that,  if  the  defendants  would  have  regu- 
larly accepted  and  paid  for  the^chairs,  the  plaintiffs  would  have  gone 
on  regularly  making  and  delivering  them,  according  to  the  contract 
The  objection  is,  that  although  the  plaintiffs  were  desirous  that  the 
contract  should  be  fully  performed,  yet  after  receiving  the  notice  that 
the  company  did  not  wish  to  have  any  more  chairs,  and  would  not 
accept  any  more,  they  ceased  to  make  any  more,  insomuch  that  the 
residue,  which  the  company  are  alleged  to  have  refused  to  accept, 
never  were  made.  The  defendants  contend  that,  as  the  plaintiffs  did 
not  make  and  tender  the  residue  of  the  chairs,  they  cannot  be  said  to 
have  been  ready  and  willing  to  perform  the  contract;  that  the  defend- 
ants cannot  be  charged  with  a  breach  of  it;  that  after  the  notice  from 
the  defendants,  which,  in  truth,  amounted  to  a  declaration  that  they 
had  broken  and  thenceforward  renounced  the  contract,  the  plaintiffs, 
if  they  wished  to  have  any  redress,  were  bound  to  buy  the  requisite 
quantity  of  the  peculiar  sort  of  iron  suited  for  these  railway  chairs,  to 
make  the  whole  of  them  according  to  the  pattern,  with  the  name  of 
the  company  upon  them,  and  to  bring  them  to  the  appointed  places 
of  delivery,  and  tender  them  to  the  defendants,  who,  from  insolvency, 
had  abandoned  the  completion  of  the  line  for  which  the  chairs  were 
intended,  desiring  that  no  more  chairs  might  be  made,  and  declaring, 
in  effect,  that  no  more  should  be  accepted  or  paid  for. 

We  are  of  opinion,  however,  that  the  jury  were  fully  justified,  upon 
the  evidence,  in  finding  that  the  plaintiffs  were  ready  and  willing  to 
perform  the  contract,  although  they  never  made  and  tendered  the 
residue  of  the  chairs.  In  common  sense,  the  meaning  of  such  an 
averment  of  readiness  and  willingness  must  be,  that  the  non-comple- 
tion of  the  contract  was  not  the  fault  of  the  plaintiffs,  and  that  they 
were  disposed  and  able  to  complete  it,  if  it  had  not  been  renounced 
by  the  defendants.  What  more  can  reasonably  be  required  by  the 
parties  for  whom  the  goods  are  to  be  manufactured  ?  If,  having 
accepted  a  part,  they  are  unable  to  pay  for  the  residue,  and  have  re- 
solved not  to  accept  them,  no  benefit  can  accrue  to  them  from  a  useless 
waste  of  materials  and  labor,  which  might  possibly  enhance  the  amount 
of  damages  to  be  awarded  against  them. 

Upon  the  last  issue,  was  there  not  evidence  that  the  defendants 
refused  to  accept  the  residue  of  the  chairs  ?  If  they  had  said,  ^^  Make 
no  more  for  us,  for  we  will  have  nothing  to  do  with  them,"  was  not 
that  refusing  to  accept  or  receive  them  according  to  the  contract  ? 
But  the  learned  counsel  for  the  defendants  laid  peculiar  stress  upon 
the  words,  "  nor  did  they  prevent  or  discharge  the  plaintiffs  from  sup- 
plying the  residue  of  the  chairs,  and  from  the  further  execution  and 
performance  of  the  contract"  We  consider  the  material  part  of  the 
allegation  which  the  last  plea  traverses  to  be,  that  the  defendants 
refused  to  receive  the  residue  of  the  chairs.  But,  assuming  that  the 
whole  must  be  proved,  we  think  there  is  evidence  to  show  that  the 
defendants  did  prevent  and  discharge  the  plaintiffs  from  supplying  the 
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residue  of  the  chairs,  and  from  the  further  execution  of  the  contract. 
It  is  contended  that "  prevent "  here  must  mean  an  obstruction  byphysi* 
cal  force ;  and  in  answer  to  a  question  from  the  court,  we  were  told 
it  would  not  be  a  preventing  of  the  delivery  of  goods  if  the  purchaser 
were  to  write  in  a  letter  to  the  person  who  ought  to  supply  them, 
"  Should  you  come  to  my  house  to  deliver  them,  I  will  blow  your 
brains  out"  But  may  I  not  reasonably  say  that  I  was  prevented 
from  completing  a  contract  by  being  desired  not  to  complete  it?  Are 
there  no  means  of  preventing  an  act  from  being  done  except  by  physi- 
cal force  or  brute  violence  ?  Again :  we  are  told  that  there  can  be  no 
"  discharge "  by  a  corporation,  unless  by  deed  under  the  corporate 
seal.  Oi  a  discharge,  in  one  sense  of  the  word,  this  is  true ;  a  dis- 
charge is  sometimes  used  as  equivalent  to  a  release^  which  must  be 
under  seal.  Brymer  v.  The  Thames  Haveuj  Docky  and  Railway  Com^ 
pony,  2  Exch.  649.  But  we  conceive  that,  in  the  allegation  traversed 
by  the  last  plesi,  "  discharge "  only  means,  like  "  prevent,"  that  the 
act  of  the  defendants  was  the  cause  of  the  residue  of  the  chairs  not 
being  delivered,  and  of  the  contract  not  being  further  executed  or 
performed.  Taking  the  language  employed  in  its  natural  and  reason- 
able sense,  there  was  abundant  evidence  to  support  the  finding  of  the 
last  issue  for  the  plaintiffs. 

It  is  averred,  however,  that  there  are  express  authorities  to  show 
that  there  could  be  no  readiness  and  willingness  to  perform  the  con- 
tract, unless  all  the  chairs  were  finished  and  tendered ;  that  to  prevent 
must  be  by  positive  physical  obstruction ;  and  that  there  can  be  no 
discharging  unless  by  instrument  under  seal. 

The  first  case  relied  upon  was  West  v.  Blakeway,  2  Man.  &  G.  729,  in 
which,  an  action  being  brought  by  lessor  against  lessee  on  a  covenant 
to  yield  up  at  the  expiration  of  the  term  all  erections  and  improvements 
set  up  or  made  during  the  term,  assigning  for  breach  the  removal  of 
the  sashes  and  framework  of  a  greenhouse  erected  during  the  term,  it 
was  held  to  be  a  bad  plea  that  there  was  a  subsequent  parol  agreement 
between  the  parties,  that  if  the  lessee  would  erect  a  greenhouse,  he 
should  be  at  liberty  to  pull  it  down  and  remove  it.  But  this  merely 
illustrates  the  well  known  rule,  that  a  covenant  under  seal  cannot  be 
varied  by  parol :  Unumquidque  ligamen  dissolvitttr  eodem  ligamine  quo 
ligatum  est  It  has  no  application  to  a  case  where  the  covenantor  is 
prevented  from  performing  the  covenant  by  the  covenantee.  Li  1 
EolL  Ab.  453,  and  in  5  Vin.  Ab.,  «  Condition,"  (M.  c.,)  242,  2d  ed., 
will  be  found  various  instances  of  a  covenant  being  discharged  with« 
out  deed,  by  the  act  of  the  covenantee. 

The  next  case  relied  on  by  the  defendants'  counsel  was  Phillpotts 
and  others  v.  Evans,  5  M.  &  W.  475.  That  was  an  action  of  assump- 
sit  for  not  accepting  a  quantity  of  wheat  sold  early  in  January,  1839, 
by  the  plaintiff,  at  Gloucester,  "  to  be  delivered  at  Birmingham  as 
soon  as  vessels  could  be  obtained  for  the  carriage  thereof."  On  the 
36th  of  January,  the  defendant  gave  notice  to  the  plaintiff  that  he  would 
not  accept  the  wheat  if  it  were  delivered.  It  was  then  on  its  way  by 
canal  to  Birmingham,  and  on  its  arrival  there  the  defendant  was  re- 
quired to  accept  it,  but  he  refused  to  do  so.    The  only  question  at  the 


COURT  OP  QUEEN'S  BENCH,  185L      237 


Cort  &  another  v.  The  Ambergate,  Nottingham,  &c.,  Railway  Company. 


trial  was  as  to  the  time  with  respect  to  which  the  damages  were  to  be 
calculated.  The  market  having  continued  to  fall  from  the  day  of  the 
contract  till  the  bringing  of  the  action,  the  defendant  sought  to  take 
advantage  of  his  own  wrong,  and  to  calculate  the  damages  according 
to  the  price  in  the  market  on  the  26th  of  January,  when  he  gave  no- 
tice that  he  intended  to  break  the  bargain ;  but  it  was  very  properly 
held  that  the  plaintifis  were  entitled  to  damages  according  to  the 
market  price  when  the  wheat  was  tendered  to  the  defendant  for  ac- 
ceptance. The  court  cannot  be  considered  as  having  decided,  that 
if  the  notice  had  been  received  by  the  plaintiffs  before  the  wheat  was 
sent  off  from  Gloucester,  the  plaintiffs  might  not^  at  their  pleasure, 
have  treated  it  as  a  breach  of  the  contract,  and  commenced  an  action 
against  the  defendant  for  not  accepting  it,  without  tendering  it  to  him 
at  Birmingham. 

The  most  recent  case  cited  by  the  defendants'  counsel  was  Ripley 
V.  irClurej  4  Exch.  345.  This  case  is  very  complicated  in  its  cir- 
cumstances, but  the  second  point  decided  in  it  is  the  only  one  appli- 
cable to  the  question  which  we  have  to  consider.  There  being  an 
executory  contract,  whereby  the  plaintiffs  agreed  to  sell,  and  the 
defendant  to  buy,  on  arrival,  certain  goods,  to  be  delivered  at  Belfast, 
at  a  certain  price,  payable  on  delivery,  it  was  held,  that  a  refusal  by 
the  defendant,  before  the  arrival  of  the  cargo,  to  perform  the  contract, 
was  not,  of  itself,  necessarily  a  breach  of  it,  but  that  such  refusal, 
unretracted  down  to,  and  inclusive  of,  the  time  when  the  defend- 
ant was  bound  to  receive  the  cargo,  was  evidence  of  a  continuing 
refusalj  and  a  waiver  of  the  condition  precedent  of  delivery,  so  as  to 
render  the  defendant  liable  for  the  breach  of  contract.  But  in  the 
case  at  bar,  the  refusal  never  was  retracted ;  and,  therefore,  there  was 
a  continuing  breach  down  to  the  time  when  this  action  was  com- 
menced. 

Upon  the  whole,  we  think  we  are  justified  on  principle,  and  without 
trenching  on  any  former  decision,  in  holding,  that  when  there  is  an 
executory  contract  for  the  manufacturing  and  supply  of  goods  from 
time  to  time,  to  be  paid  for  after  delivery,  if  the  purchaser,  having 
accepted  and  paid  for  a  portion  of  the  goods  contracted  for,  gives 
notice  to  the  vendor  not  to  manufacture  any  more,  as  he  has  no  oc- 
casion for  them,  and  will  not  accept  or  pay  for  them,  the  vendor  hav- 
ing been  desirous  and  able  to  complete  the  contract,  he  may,  without 
manufacturing  and  tendering  the  rest  of  the  goods,  maintain  an  action 
against  the  purchaser  for  breach  of  the  contract,  and  that  he  is  entitled 
to  a  verdict  on  pleas  traversing  allegations  that  he  was  ready  and 
willing  to  perform  the  contract,  that  the  defendant  refused  to  accept 
the  residue  of  the  goods,  and  that  he  prevented  and  discharged  the 
plaintiff  from  manufacturing  and  delivering  them. 

We  are  likewise  of  opinion,  that  in  this  case  the  damages  are  not 
excessive,  as  the  jury  were  justified  in  taking  into  their  calculation 
all  the  chairs  which  remained  to  be  delivered,  and  which  the  defend- 
ants refused  to  accept.  They  were  all  included  in  the  declaration 
and  in  the  issues  joined.  The  time  mentioned  in  the  proposal  for  the 
delivery  of  some  of  them  had  arrived  before  the  notice  was  given ;  but 
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the  time  of  delivery  was  not  of  the  essence  of  the  contract,  and  the 
obligation  was  still  incumbent  upon  the  defendants  to  accept  the 
whole  of  the  residue. 

The  rule  must,  therefore,  be  discharged.*  jj,^^  discharged. 


SInagos  V,  Knaggs.^ 

Bail  Coart,  Trinity  Term,  Jane  16,  1851. 

Pleading — Joinder  of  Issue —  Similiter. 

A  rejoinder  concluded  to  the  country  with  an  "  &c^"  but  no  simUiter  was  added :  ^- 

Hddt  that,  as  issue  was  not  joined,  the  defendant  was  not  entitled  to  jadnnent  as  in  case 
of  a  nonsuit ;  and  that  the  nmiUter  would  not  be  intended  from  the  "  &c." 

The  nmiUUr  would  be  intended  from  the  "  &c.'*  after  verdict 

In  this  case,  a  rule  nisi  had  been  obtained  for  judgment  as  in  case 
of  a  nonsuit.  It  appeared  that  issue  had  been  joined  upon  four  pleas ; 
but  to  the  fifth  plea  the  plaintiff  had  replied  a  set-oft,  to  which  the 
defendant  rejoined  the  Statute  of  Limitations,  concluding  to  the 
country;  but  he  did  not  add  the  similiter^  nor  had  the  plaintiff 
surrejoined. 

Hoggins  now  showed  cause.  Issue  could  not  be  said  to  be  joined 
till  the  similiter  was  added ;  the  defendant  could  not,  therefore,  come 
to  the  court  and  ask  for  judgment  as  in  case  of  a  nonsuit  Wrigkt 
V.  Oldfield,  8  Dowl.  899. 

Hoskins^  in  support  of  the  rule,  submitted  that  the  « &c."  with 
which  the  rejoinder  concluded  was  sufficient,  and  must  be  taken  to 
include  the  words  "  and  the  plaintiff  doth  the  like,"  which  it  would, 
therefore,  have  been  quite  superfluous  to  set  out  at  length.  [lie  cited 
Swain  v.  Lewis^  3  Dowl.  700.] 

WiGHTMAN,  J.  In  that  case,  the  objection  was  taken  after  verdict ; 
and  then,  no  doubt,  such  intendment  would  be  made ;  but  the  '<  &c." 
will  not  help  you  here.  The  similiter  should  have  been  added,  or 
the  plaintiff  ruled  to  surrejoin  before  judgment  as  in  case  of  a  non- 
suit was  moved  for. 

Rude  discharged;  costs  to  be  costs  in  the  cause. 
1  15  Jur.  680. 
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Easter  Term,  June  17,  1851. 

Arbitration — Power  of  the  Court  to  enlarge  the  Time  for  making  an 

Award  — ^  4-  4  WiU.  4,  c.  42,  s.  39. 

By  the  8  &  4  Will.  4,  c  42,  s.  39,  power  is  giyen  to  the  court  or  a  iadge  to  enlam  the  term 
for  the  making  of  an  award  by  an  arbitrator  appointed  by  a  role  of  conrt,  judge's  order, 
order  of  nisi  pritts^  or  submission  containing  an  agreement  that  the  submission  should  be 
made  a  rule  of  court :  — 

Eddy  that  such  power  of  enlaigement  might  be  exercised  after  the  arbitrator  had  made  his 
awurd ; — 

Edd^  also,  that  a  rule  nisi  for  such  enlargement,  or  for  remitting  the  matters  back  to  the 
aibitrator,  or  for  entering  judgment  after  the  award,  need  not,  in  terms,  be  drawn  up 
"  upon  reading  the  rule  of  court  making  the  submission  in  the  cause  a  rule  of  court,"  if 
it  suflSdently  appear  by  the  affidayits  t&at  the  submission  has  been  made  a  rule  of  court 

This  was  a  rale  calling  upon  the  defendant  to  show  cause  why  the 
time  for  the  arbitrator  making  his  award  between  the  parties  should 
not  be  enlarged,  or  why  the  matters  referred  by  the  order  of  reference 
herein  to  the  arbitrator  should  not  be  remitted  back,  in  order  that  the 
arbitrator  should  duly  enlarge  the  time  for  making  his  award,  or  why 
judgment  should  not  be  entered  up  upon  the  verdict  taken  in  the 
cause.  The  rule  purported  to  be  drawn  up  "  upon  reading  the  affida- 
vit of  Frederic  Renard,  and  the  paper  writing  and  copy  award  thereto 
annexed."  The  action,  and  all  matters  in  difference  between  the 
parties,  had  been  referred  to  arbitration  by  an  order  of  nisi  prius  at 
the  Summer  assizes  of  1849.  The  arbitrator  was  to  make  his  award 
on  or  before  the  fourth  day  of  the  then  next  Michaelmas  term,  with 

f)9wer  to  enlarge  the  time,  if  necessary.  He  had  accordingly  en- 
arged  the  time  for  making  his  award  until  the  first  day  of  Hilary 
term,  1850,  but  the  award  itself  was  not  made  till  the  24th  of 
May,  1850. 

Watson  and  Lush  now  showed  cause,  and  took  a  preliminary  ob- 
jection, that  as  the  rule  nisi  had  not  been  drawn  up  on  reading  the 
rule  of  this  court  making  the  submission  a  rule  of  court,  the  court 
had  no  jurisdiction  either  to  set  aside  or  enforce  the  award.  The 
rale  was  always  drawn  up  upon  reading  the  rule  of  court,  as  the  court 
had  no  power  to  deal  with  such  a  submission  except  by  force  of  a 
rule  of  court 

[  Wightmnn^  J.  Although  there  is  a  rale  of  the  court,  you  say  it 
must  be  taken  as  not  brought  before  me.] 

Yes ;  there  is  a  written  document  of  the  court,  and  parol  evidence 
cannot  be  received  of  it  In  Christie  v.  Hamlety  5  Bing.  195 ;  2  Moo. 
&  P.  316,  the  rale  was  brought  before  the  court  on  an  affidavit,  and 
it  was  there  said  that  that  was  not  enough.  But  if  the  rule  had  been 
properly  drawn  up,  it  could  not  be  made  absolute  for  an  enlargement 
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of  the  time  for  making  the  award,  inasmuch  as,  when  an  arbitrator 
had  made  his  award,  all  his  powers  were  at  an  end.  Before  the 
award,  had  been  made,  if  the  time  had  gone  by  for  making  it,  power 
was  given  to  the  court,  by  stat  3  &  4  Will  4,  c.  42,  s.  39,^  to  enlarge 
the  time ;  but  this  had  never  been  done  after  the  arbitrator  had 
actually  made  his  award,  and  the  matter  was  complete.  It  would 
be,  in  effect,  to  enlarge  the  time  for  doing  a  thing  which  was  already 
done. 

[Wightman^  J.  If  I  make  this  rule  absolute  for  an  enlargement  of 
the  time,  will  the  award  be  rendered  valid  ?  or  will  it,  notwithstanding, 
be  totally  void  ?] 

It  must  still  be  a  nullity,  for  the  award  was  made  after  the  time 
within  which  it  should  have  been  made. 

[  Wightmany  J.  If  an  application  were  made  to  this  court  to  en- 
force the  award,  you  would  then  object  to  it  on  the  ground  that  it 
was  made  out  of  time,  and  my  order  would  have  no  effect  upon  it] 

All  matters  in  difference  had  been  submitted  to  arbitration  upon 
the  condition  that  the  award  should  be  made  within  a  certain  time; 
and  after  that  parties  ought  not  to  be  compelled  either  to  go  to  a  fresh 
reference,  or  to  submit  to  an  award  which  they  object  to. 

[Wtghtman,  J.  Why  have  you  not  moved  to  set  the  award 
aside  ?] 

The  authority  given  by  the  statute  to  the  court  to  enlarge  the  time 
proceeds  upon  the  assumption  that  the  arbitrator  has  not  made  his 
award,  and  that  the  matter  is  still  open ;  but  here  it  appeared  from 
the  affidavits  that  the  award  had  been  made,  and  that  the  arbitrator 
had  done  all  that  he  was  required  to  do  by  the  parties  to  the  ref- 
erence. This  case  was,  therefore,  not  within  the  terms  of  the  statute, 
which  only  recognizes  a  state  of  things  still  pending.  Then  as  to 
the  last  point,  that  judgment  should  be  entered  up  upon  the  verdict 
taken  in  the  cause,  this  clearly  could  not  be  done,  for  the  arbitrator 
had  made  an  award,  and  that  was  either  a  nullity,  or  else  it  was 
binding  on  the  parties. 

Edwin  Jamesy  in  support  of  the  rule,  contended  that  the  award 
should  be  remitted  back  to  the  arbitrator,  so  that  he  might  enlarge 
the  time  for  making  it,  or  that  the  terms  of  the  statute  were  sufficient 
to  authorize  the  court  to  order  an  enlargement  of  the  time  in  the  first 
instance. 


1  That  section  enacts,  that  "  the  power  and  authority  of  any  arbitrator  or  umpire 
appointed  by,  or  in  pursuance  ofj  any  rule  of  court,  or  judge's  order,  or  order  of  niti 
pnusy  in  any  action  now  brought,  or  which  shall  be  hereafter  brought,  or  by,  or  in  pur- 
suance of,  any  submission  to  reference  containing  an  agreement  that  such  submission 
shall  be  made  a  rule  of  any  of  his  majesty's  courts  of  record,  shall  not  be  revocable 
by  any  party  to  such  reference  without  the  leave  of  the  court  by  which  such  rule  or 
order  shall  be  made,  or  which  shall  be  mentioned  in  such  submission,  or  by  leave  of 
a  judge;  and  the  arbitrator  or  umpire  shall,  and  may,  and  is  hereby  required  to  pro- 
ceed with  the  reference,  notwithstanding  any  such  revocation,  and  to  make  such 
award,  although  the  person  making  such  revocation  shall  not  afterwards  attend  the 
reference ;  and  that  tfu  eouH,  or  any  judge  thatof,  may  from  time  to  time  erUarge  the 
term  for  any  suck  arhUraior  making  his  aunvrdJ^ 
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WiGHTMAN,  J,  I  think  that  I  have  clearly,  under  the  statute,  the 
power  to  enlarge  the  time  for  making  this  award,  notudthstanding  the 
circumstance  that  the  arbitrator  has  made  his  award  out  of  time.  I 
could  not,  in  the  first  instance,  send  back  the  award  without  enlarging 
the  time.  But  if  I  enlarge  the  time,  and  an  application  be  after- 
wards made  to  the  court  to  enforce  the  award,  the  question  will  arise 
whether  there  is  such  an  award  as  can  be  supported,  the  arbitrator 
having  made  it  after  the  time  when  he  had  power  to  do  so.  The 
court  may  then  either  refer  it  back,  or  hold  that  the  subsequent  en- 
largement related  back.  One  of  these  two  cases  must  occur  —  either 
I  have  power  under  the  statute  to  enlarge  the  time  after  the  time  for 
making  the  award  has  expired,  or  my  doing  so  is  a  mere  nullity.  I 
have  no  doubt,  however,  that  the  proper  course  now  is  for  me  to 
enlarge  the  time  for  making  the  award.  A  formal  objection  was 
taken  to  the  rule,  which  is  drawn  up  upon  reading^  an  affidavit, 
and  two  paper  writings  thereto  annexed,  one  of  which  is  the  order  of 
nisipriuSf  and  the  other  the  award  itself.  It  is  said  the  rule  is  de- 
fective in  not  being  drawn  up  upon  reading  the  rule  of  this  court 
makinj^  the  submission  a  rule  of  court  It  appears,  however,  from 
the  affidavit,  that  the  submission  was,  in  fact,  made  a  rule  of  this 
court  The  court  has  before  it  the  order  of  nisi  prius.  I  see  from  it 
what  power  the  arbitrator  had,  and  I  know  from  the  affidavit  that  it 
has  been  made  a  rule  of  court  In  the  case  cited  in  5  Bing.,  much 
better  reported  in  2  Moo.  &  P.,  the  objection  was,  that  a  rule  to  set 
aside  an  award  was  drawn  up  without  any  mention  of  the  order  of 
nisiprinSf  and  not  upon  reading  the  rule  of  court,  so  that  the  sub- 
mission to  arbitration  was  not  before  the  court  at  all.  That  case  is, 
therefore,  quite  distinguishable  from  the  present  The  rule  must  be 
made  absolute  to  enlarge  the  time  for  maJiing  the  award. 

Rule  absoltUe  accordingly. 


IN  TEE  EXCHEQUER    CHAMBER. 

[ESBOB  VBOM  THX  CoURT  OF  QuBSK'S  BbHOH.] 

King  v.  The  Rochdale  Canal  Company.' 

Trinity  Vacation,  Jane  18,  1851. 

Stat^  34  Geo.  3,  c.  78,  s.  113  —  Violation  of  Act  —  Allegation  of  Dam* 
age  unnecessary — Special  Damage  presumed  cfter  Verdict  ^^ 
Jurisdiction  of  Superior  Courts, 

Sect.  1 13  of  Stat  84  Geo.  8,  c.  78,  which  empowered  a  company  to  make  and  maintain  a 
canal,  enacted  that  it  should  he  lawful  for  the  owners  of  umcU  within  twenty  yards  from 
tibe  canal  to  make  a  communication  between  the  water  therein  and  any  steam  engine,  by 
means  of  pipes,  so  constructed  as  to  preTent  leakage  or  waste  of  water,  and  to  draw  fron< 

1  15  Jar.  89a 
vol.  vl  si 
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the  canal  such  qaantities  of  water  as  shoald  be  sufficient  to  snpply  the  ennne  with  cold 
water  for  the  sole  purpose  of  condensing  the  steam  used  for  working  such  engine  :  pro- 
Tided  that  the  proprietor  of  such  engine  shall  return  to  the  canal  an  equal  quantity  of 
water  to  that  taken,  on  the  same  day  and  on  the  same  level,  (inevitable  waste  by  con- 
densing excepted,)  so  that  no  obstmction  shall  arise  therefrom  to  the  said  navigation : 
provided  also,  that  such  water  so  taken  shall  be  applied  to  the  working  of  the  said  engine, 
and  to  no  other  use  or  purpose,  and  that  every  person  laying  pipes  into  die  canal  for  such 

fmiposc  shall  make  good  the  bank  thereof,  and  repair  all  damages :  provided,  neverthe- 
ess,  that  no  person  shall  take  any  water  for  the  use  of  any  engine  without  giving  one 
month's  notice  in  writing  to  the  company,  in  order  that  they  may  appoint  a  person  to 
inspect  the  premises,  and  to  take  care  that  the  pipe  is  of  a  proper  strength  and  thickness, 
and  is  laid  mto  the  hank  in  a  proper  manner ;  and  if  any  aispnte  shall  arise  between  the 
company  and  any  person  who  shall  be  desirous  of  taking  water  out  of  the  canal  for  the 

Surposes  of  any  engine,  or  who  shall  be  in  the  use  of  tiSiing  the  same  therefrom,  such 
ispute  shall  be  finally  settled  and  determined  bf  the  commissioners  appointed  under  the 
act.  Sect  23  of  stat  46  Geo.  3,  c.  20,  after  reciting  that  the  power  of  taking  water  for 
the  condensing  of  steam  in  the  engines  near  to  the  canal,  granted  by  the  former  act, 
might  be  abused,  and  that  it  was  expedient  that  the  provision  relating  thereto  should  be 
explained  and  amended,  empowered  the  servants  of  tne  company  to  enter  into  any  build- 
ing containing  such  steam  engine,  and  examine  whether  the  water  was  applied  to  any 
other  purpose  than  that  of  condensing  the  steam  of  such  engine. 

Declaration  in  case  alleged  that  a  canal  was  made  by  plaintiffs  in  pursuance  of  stat  34  Geo. 
3,  c.  78,  and  was  maintained  by  them  for  the  purposes  in  the  act  specified ;  and  that  de- 
fendant, the  owner  of  a  steam  engine,  had  riven  the  notice  reanired  by  stat.  113,  and  had 
laid  down  pipes.  Breach,  that  defendant,  having  drawn  off  trom  the  canal  large  quan- 
tities of  water  by  means  of  the  pipes,  used  and  applied  the  same  for  different  purposes 
and  uses  than  the  condensing  the  steam  used  for  working  die  said  engine,  contrary  to  the 
statute.  Second  breach,  that  defendant,  by  means  of  the  pipes,  drew  off  from  the  canal 
more  water  than  sufficient  to  supply  the  engine  with  cold  water  for  the  sole  purpose  of 
condensing  the  steam  used  for  working  the  engine,  contrary  to  the  statute,  whereby  the 
navigation  of  the  canal  was  greatly  impeded  and  obstructed :  — 

Held,  first,  that  the  declaration  sufficiently  showed  that  plaintiffs  were  entitled  to  sue  for  an 
injury  to  the  canal. 

Secondly,  that  it  was  a  violation  of  sect  113  of  stat  34  Geo.  3,  t.  78,  as  explained  by  sect 
23  of  stat  46  Geo.  3,  c.  20,  to  use  the  water  for  any  other  purpose  than  the  condensing  the 
steam  nsed  for  working  .the  engine,  although  no  more  was  taken  than  sufficient  for  the 
purpose  of  condensing  steam ;  and,  therefore,  the  first  breach  was  properly  assigned. 

Thirdly,  that  it  was  unnecessary  to  allege  that  the  navigation  of  the  canal  was  obstructed. 

Fourthly,  that  if  it  was  necessary  to  prove  special  damage,  it  must  be  presumed  after  verdict 

Fifthly,  that  the  concluding  words  of  the  proviso  of  sect  113  of  stat.  34  Geo.  3,  c  78,  did 
not  by  necessary  impUcation  take  away  the  jurisdiction  of  the  superior  courts. 

Judgment  having  been  given  for  the  plaintiffs  in  the  Court  of 
Queen's  Bench,  (see  14  Jur.  16,  where  the  pleadings  and  the  sections 
of  the  Rochdale  Canal  Acts  are  set  forth,)  the  defendant  brought  a 
wnt  of  error,  which  was  argued  before  Parke,  B.,  Alderson,  B.,  Maule, 
J.,  Cresswell,  J.,  Talfourd,  J.,  and  Martin,  B.,  by 

Crompton,  for  the  plaintiff  in  error,  (the  defendant  below.)  The 
declaration  does  not  disclose  a  cause  of  action.  First,  sect  113  of 
stat  34  Geo.  3,  c.  78,  defines  the  quantity  of  the  water  which  mrfV  be 
taken  by  any  miU  owner,  and  requires  that  he  shall  return  the  same 
quantity,  and  so  make  up  that  which  is  wasted,  but  not  that  he  shall 
return  the  same  water.  Other  words  are  used  in  the  proviso  to  pro- 
hibit the  application  of  the  water  to  any  other  purposes  than  that  of 
condensing  steam  for  working  the  engine. 

[Cresswell,  J.  The  license  to  take  water  from  the  canal  is  con- 
ditional.   If  the  mill  owner  does  not  take  it  for  the  purpose  of  con- 
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densing  steam  for  working  the  engine,  he  has  no  power  to  take  it 
under  the  act.] 

Then  the  count  should  be  for  taking  the  water  unlawfully. 

[Parke^  B.  If  the  mill  owner  takes  water  from  the  oanal  under  a 
license,  and  uses  it  contrary  to  the  license,  it  becomes  a  wrongful  act 
ab  initio.     Six  Carpenters^  Case^  8  Rep.  146,  a.] 

No  action  will  lie  for  the  mere  misapplication  of  the  water  so  taken. 
Secondly,  the  words  at  the  end  of  the  enacting  part  of  sect  113,  ^  so 
that  no  obstruction  shall  arise  therefrom  to  the  said  navigation,"  over- 
ride the  whole  section ;  and,  therefore,  there  is  no  cause  of  action, 
unless  special  damage  is  alleged  and  proved ;  and  the  jury  have 
negatived  it.  If  an  action  is  brought  for  an  obstruction  to  a  high- 
way, special  damage  must  be  shown.  Dobson  v.  Blackmore^  9  Q.  B. 
991 ;  11  Jur.  556.  Com.  Dig.,  "  Action  on  the  Case,"  B.  6.  Thirdly, 
the  declaration  does  not  aUege  that  the  company  were  possessed  of 
the  canal,  or  of  the  water  of  the  canaL 

[ParkCj  B.  It  avers  that  the  canal  was  maintained  by  the  com- 
pany for  the  purposes  in  the  act  specified ;  that  is,  for  their  own  ben- 
efit. If,  at  the  time  when  they  were  maintaining  it,  an  act  was 
done  not  permitted  by  the  statute,  that  is  prima  facie  actionable.] 

Fourthly,  the  remedy  of  the  company  is  by  application  to  the  com- 
missioners, under  the  clause  at  the  end  of  sect.  113,  by  which  any 
dispute  between  the  company  and  any  person  desirous  of  taking 
water  out  of  the  canal  ^  shall  be  finally  settled  and  determined  by 
the  said  commissioners ; "  and  a  special  plea  to  that  effect  would  not 
be  applicable.  He  cited  Tindal,  C.  J.,  in  Crisp  v.  Butibury^  8  Bing. 
393.  Morrifi&n  v.  Glover^  4  Exch.  434.  CwtbiU  v.  Kingdom,  1  Exch. 
494.  Hie  Bishop  of  Bochester  v.  Bridges^  1 B.  &  Ad.  847, 859.  Stevens 
V.  Jeacockej  12  Jur.  477.  Rex  v.  The  Trustees  of  the  MitdenhaU  Sav- 
ings  Bank,  6  Ad.  &  El.  952.  Timms  v.  WUliams,  3  Q.  B.  413 ;  6  Jur. 
1012.] 

Cowling,  contra.  First,  sect  113  of  stat  34  Geo.  3,  c  78,  gives  to 
the  mill  owners  a  right  to  take  water  out  of  the  canal  sufficient  for 
condensing  purposes,  and  to  use  it  for  those  purposes  —  not  a  right 
to  use  the  water  which  they  have  taken  for  other  purposes. 

[Maule,  J.  The  first  breach  does  not  allege  that  the  defendant  ap- 
plied the  water  for  other  and  different  purposes  and  uses  than  work- 
ing the  engine.] 

Sect  51  shows  the  restriction  intended  to  be  imposed  by  the  legis- 
lature upon  the  power  of  taking  and  using  the  water  of  the  canal  by 
the  mill  owners. 

niaule,  J.    That  is  an  obscure  section.] 

The  words  "  for  working  the  mills  "  must  be  read  as  if  the  words 
<<  as  aforesaid "  were  added  ;  and  the  words  "  which  shall  be  neces- 
sary for  the  mills"  must  mean  *^for  working  the  mills."  (He  also 
referred  to  sect  23  of  stat  46  Geo.  3,  c.  20.) 

[Parke,  B.  It  is  difficult  to  see  how  the  company  can  have  any 
redress  for  the  misappropriation  of  water  taken  rightfally  from  the 
canal,  except  by  action ;  sect  23  of  stat  46  Geo.  3,  c.  20,  does  not 
give  any.] 
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He  was  then  stopped. 


Crompton^  in  reply.  The  provisions  of  sect.  113  of  stat  34  Greo.  3, 
c.  78,  are  shaped  with  a  view  to  prevent  water  from  being  taken  out 
of  the  canal  for  improper  purposes,  independently  of  working  the  en- 
gines. Sect.  33  of  stat  46  Geo.  3,  c.  20,  does  not  give  rights  which 
the  company  had  not  before  the  former  statute ;  and  the  object  of  it 
was  to  prevent  an  abuse  of  the  power  of  taking  water. 

Parke,  B.,  delivered  the  judgment  of  the  court  We  are  all  of 
opinion  that  the  judgment  of  the  Court  of  Queen's  Bench  should  be 
affirmed. 

The  first  objection  to  the  declaration,  viz.,  that  it  contains  no  aver- 
ment that  the  plaintiffs  were  in  possession  of  the  canal,  so  as  to  en- 
title them  to  bring  the  action,  was  not  so  much  insisted  upon  as  the 
second  objection  ;  and  we  think  that  the  declaration  does  sufficiently 
show  the  right  of  the  plaintiffs  to  complain,  and  that.they  are  in  pos- 
session of  the  canal  made  under  the  act  of  Parliament,  which  em- 
powered them  to  construct  and  maintain  the  canal,  and  to  receive 
tolls  from  persons  using  it  It  is  alleged  that  the  plaintif&  are  pro- 
prietors of  the  canal,  and  that  the  canal  was  made  by  them  in  pur- 
suance of  the  act,  and  was  maintained  by  them  for  the  purposes 
specified  in  the  act  Therefore,  it  must  be  assumed  that  they  are 
in  the  enjoyment  of  all  the  rights  conferred  by  the  legislature 
in  relation  to  the  canal,  and  in  possession  of  the  canal,  and  entitled 
to  sue. 

The  next  question  is,  whether  the  first  breach  is  properly  assigned. 
That  breach  is,  "  that  although  divers  large  quantities  of  water  were 
drawn  off  from  the  canal  through  and  by  means  of  the  said  pipes, 
which  said  water  the  defendant  ought  to  have  used  for  the  sole  pur- 
pose of  condensing  the  steam  used  for  the  working  of  the  said  en* 
gines,  nevertheless  the  defendant  wrongfully  used  and  applied  the 
same  for  different  purposes  and  uses  than  the  condensing  the  steam 
used  for  the  working  the  said  engines."  The  question  is,  'whether 
the  power  given  by  sect  113  of  stat  34  Geo.  3,  c.  78,  enables  the  de- 
fendant to  use  water  which  he  takes  from  the  canal  for  any  other  pur- 
pose than  that  of  condensing  the  steam,  although  no  more  is  taken 
than  sufficient  for  the  purpose  of  condensing  steam ;  and  if  that 
question  turned  upon  sect  113  alone,  all  the  members  of  the  court  are 
not  satisfied  that  the  defendant  might  not  have  teken  water  for  the 
purpose  of  generating  steam  for  working  the  engine,  if  no  greater 
quantity  was  taken  than  was  sufficient  for  condensing  the  steam. 
My  own  impression,  upon  reading  that  section  by  itself,  is,  that  the 
defendant  is  prohibited  from  using  the  water  except  for  the  purpose 
of  working  the  engine  in  the  way  of  condensing  the  steam ;  and  if 
that  is  the  meaning  of  the  section,  the  first  breach  is  properly  assigned. 
But  all  doubt  entertained  by  any  members  of  the  court  upon  that 
subject  is  entirely  removed  by  sect  23  of  the  second  act  of  Parlia- 
ment, (46  Geo.  3,  c.  20,)  which  recites  that  the  power  of  taking  water 
for  the  purpose  of  condensing  steam  in  the  engines  near  to  the  canal 
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granted  by  stat  34  Greo.  3,  c.  78,  may  be  abased,  and  that  it  is 
expedient  to  explain  and  amend  the  provision  relating  thereto ;  be* 
cause,  looking  at  the  explanation  which  is  there  given  of  that  pro- 
vision, it  treats  the  power  granted  by  the  former  statute  as  a  power 
of  taking  water  only  for  the  purpose  of  condensing  steam,  and  not 
as  a  power  of  tcdcing  only  so  much  water  as  is  required  for  that  pur- 
pose, and  of  using  it  for  other  purposes.  Accordingly,  it  empowers 
the  agents  or  servants  of  the  company,  upon  depositing  20^  in  the  hands 
of  a  justice  of  the  peace,  to  enter  into  any  building  containing  a  steam 
engine,  in  order  to  examine  whether  the  water  is  applied  to  any  other 
purpose  than  that  .of  condensing  the  steam  of  such  engine;  and  if  it 
IS  found  that  the  water  is  applied  to  any  other  purpose,  then  the  20i.  is 
to  be  returned  to  the  company ;  and  if  not,  the  expenses  of  the  mill 
owners  are  to  be  paid  out  ot  it,  and  the  residue  only  returned  to  the 
company ;  but  no  remedy  is  given  to  the  company  by  the  act  of  Par^ 
liament  in  case  of  a  violation  of  it,  and,  therefore,  the  remedy  for  any 
injury  done  to  the  company  by  an  infringement  of  it  must  be  bv 
bringing  an  action.  Therefore,  sect  23  of  stat.  46  Geo.  3,  c.  20,  which 
was  enacted  for  the  purpose  of  amending  the  provision  in  the  former 
statute,  explains  the  act  done  by  the  defendant  to  be  a  breach  of  duty 
contrary  to  the  authority  of  that  statute,  though  it  is  connected  with 
the  working  of  the  defendant's  milL 

Then  arises  the  question,  whether  the  company  can  maintain  an 
action  for  this  infringement  of  the  statute  if  no  actual  injury  is  sus- 
tained from  it.  It  is  said  that  the  action  is  maintainable  only  if  the 
navigation  of  the  canal  was  thereby  obstructed ;  and  reference  is  made 
to  the  following  proviso  of  sect.  113  of  stat  34  Geo.  3,  c.  78 :  <^  Pro- 
vided always,  that  the  proprietor  of  every  such  engine  shall  return  to 
the  said  canal  and  cuts,  or  some  of  them,  in  every  day  on  which  he 
shall  use  such  engine,  a  quantity  of  water  on  the  same  level  on  which 
it  shall  be  taken,  equal  to  the  quantity  so  taken  in  every  such  day 
from  the  said  canal  and  cuts,  or  any  of  them,  (the  inevitable  waste 
thereof,  by  condensing  such  steam,  only  excepted,)  so  that  no  obstruct 
iion  shall  arise  therefrom  to  the  said  navigation."  But  we  are  of 
opinion  that  the  latter  words  are  to  be  confined  to  the  last  preceding 
part  of  the  proviso,  which  obliges  the  mill  owners,  when  they  take 
water  for  condensing  the  steam,  to  return  to  the  canal,  on  the  same 
day  and  on  the  same  level,  a  quantity  equal  to  that  taken ;  and  that 
it  does  not  apply  to  the  earlier  part  of  the  section,  which  provides  for 
the  application  of  the  water  to  ^  the  sole  purpose  of  condensing  the 
steam."  The  words,  <<  so  that  no  obstruction  shall  arise  therefrom  to 
the  said  navigation,"  may  be  merely  an  explanation  of  the  enact- 
ment requiring  a  return  of  the  water  on  the  same  day.  The  limits 
assigned  for  drawing  water  from  the  canal  are,  the  return  of  an  equal 

3nautity  to  that  taken,  and  on  the  same  level ;  and  further,  so  as  to 
o  no  damage  to  the  navigation.  Therefore,  we  think  it  was  un- 
necessary to  allege  that  the  navigation  of  the  canal  was  injured  or 
obstructed  by  the  improper  use  of  the  water. 

The  next  question  is,  whether  it  was  necessary  to  prove  special 
damage.     The  principle  in  Ashby  v.  White^  1  Bro.  P.  C.  62,  is,  that 

21  • 
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for  a  wrong  done,  or  for  an  injury  to  a  right,  an  action  is  maintaina- 
ble,  although  no  particular  damage  be  shown.  But  no  question  can 
well  be  raised  upon  that  point,  because  at  the  end  of  the  declaration 
there  is  a  general  allegation,  whereby  the  naviffation  of  the  said  canal 
has  been  greatly  impeded  and  obstructed ;  and  if  it  be  necessary,  we 
must  presume,  after  verdict,  that  special  damage  was  proved. 

The  only  remaining  question  is,  whether  in  this  case  the  jurisdic- 
tion of  the  superior  courts  is  taken  away.  Now,  the  rule  of  law  is, 
that  the  jurisdiction  of  the  superior  courts  cannot  be  taken  away 
except  by  express  words  or  necessary  implication.  Here  the  statute 
certainly  contains  no  express  words  for  that  purpose ;  and  the  only 
question  is,  whether,  by  necessary  implication  from  the  words  used,  it 
results  that  the  legislature  must  have  intended  to  take  away  the  juris- 
diction of  the  superior  courts.  We  agree  in  the  opinion  of  the  Court 
of  Queen's  Bench,  that  it  by  no  means  appears  that  such  a  necessary 
implication  arises  from  the  introduction  of  the  words  at  the  end  of 
sect.  113.  We  must  look  to  other  parts  of  that  section ;  and  the 
proviso  in  connection  with  which  those  words  are  found  is  as  follows : 
"  Provided,  nevertheless,  that  no  person  shall  take  any  water  from  the 
said  canal  or  cuts,  or  any  of  them,  for  the  use  of  any  such  engine, 
without  giving  one  month's  previous  notice  in  writing  of  such  his  in- 
tention to  the  committee  of  the  said  company  of  proprietors,  in  order 
'that  the  said  committee  may  appoint  a  person  or  persons  to  inspect 
into  the  premises  on  their  behalf,  and  to  take  care  that  the  said  pipe 
is  of  a  proper  strength  and  thickness,  and  is  laid  into  the  said  bank 
dn  a  proper  manner,  according  to  the  true  intent  and  meaning  of  this 
act ;  and  if  any  dispute  shall  arise  between  the  said  company  of  pro- 
iprietors  or  the  said  committee  and  any  person  who  shall  be  desirous 
of  taking  water  out  of  the  said  canal  or  cuts,  or  any  of  them,  for  the 
purposes  of  any  such  engines,"  —  so  far  the  section  relates  only  to 
the  dimensions  of  the  pipe  and  the  manner  of  laying  it  down  into 
the  bank,  and  to  any  dispute  respecting  those  matters ;  but  the  doubt 
arises  from  the  subsequent  words,  —  ^^  or  who  shall  be  in  the  use  of 
taking  the  same  therefrom^  such  dispute  shall  be  finally  settled  and  de- 
termined by  the  said  commissioners."  We,  however,  think  that  those 
words  were  introduced  to  appl^  to  the  case  wheie  a  person,  without 
giving  the  required  notice  of  his  intention  to  take  the  water,  has  laid 
down  a  pipe  of  improper  dimensions,  or  neglected  to  repair  the  banks 
-properly,  and  not  to  persons  who  have  violated  the  statute  by  a  mis- 
appropriation of  the  water;  and  they  are  also  satisfied  by  an  applica« 
tion  to  disputes  with  persons  either  about  to  exercise  the  power,  or 
commencing  the  exercise  of  it  lawfully.  We  are,  therefore,  clearly  of 
•  opinion  that  the  words  do  not  by  necessary  implication,  in  every  case, 
.take  away  the  jurisdiction  of  the  superior  courts. 

Judgment  affirmed. 
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Easter  Vacation,  May  18,  1861. 

Sale  of  Estate  —  Conditions — Power  to  Convey  —  Right  to  recover 

a  Deposit. 

Conditions  ot  sale,  after  stating  that  the  estate  was  by  settlement  Ihnited  to  Mrs.  C.  for  lifSs, 
with  remainder  to  trustees  in  trust  to  sell  for  the  benefit  of  her  children,  proceeded  as  fol* 
lows :  "  And  there  being  three  such  children  only,  all  of  whom  have  attained  the  age  of 
twenty-one,  such  children  or  their  trastees  shall,  if  required,  join  in  the  conveyance  to  the 
purchaser  \  but  no  objection  to  the  title  of  the  vendors  shall  be  made  on  account  of  the 
sale  taking  place  dunng  the  life  of  Mrs.  C*  Two  of  the  children  of  Mrs.  C.  were  mar^ 
ried  women,  having  children,  who  were  minors,  and  they  had  settled  their  portion  of  the 
money  to  arise  from  the  sale  of  tiie  estate  in  trust  for  themselves  for  life,  with  remainder 
to  ^eir  children :  — 

Hdd^  that  neither  the  children  of  Mrs.  C.  nor  the  trustees  had  lesal  capacity  to  Join  in  a 
conveyance,  and,  therefore,  a  purchaser  was  entitled  to  recover  toe  deposit 

Assumpsit  for  money  bad  and  receivedy  with  counts  for  interest^ 
and  upon  an  account  stated. 

Plea  —  Non  assumpsit. 

On  the  trial,  before  Patteson,  J.,  at  the  Spring  assues  for  Staffofd- 
shire,  it  appeared  that  the  action  was  brought  to  recover  492/.,  the 
amount  of  a  deposit  made  by  the  plaintiff  on  a  sale  by  auction  of  an 
estate  by  the  defendants,  who  were  trustees  of  the  marriage  settlement 
of  Mrs.  Judith  Chawnor,  to  whose  use  the  estate  was  limited  for  life, 
with  remainder  to  trustees,  in  trust  to  sell  for  the  benefit  of  her  children. 
The  fourteenth  condition  of  sale,  after  stating  the  fact  of  the  estate 
being  so  settled,  proceeded  as  follows :  ^  And  there  being  three  such 
children  only,  all  of  whom  have  attained  the  age  of  twenty-one,  such 
children,  or  their  trustees  or  assigns,  &;c,  shall,  if  required,  join  in  the 
conveyance  to  the  purchaser ;  but  no  objection  to  the  title  of  the  ven- 
dors shall  be  made  on  account  of  the  sale  taking  place  during  the  life 
of  Mrs.  Chawnor."  Two  of  the  children  of  Mrs.  Chawnor  were  mar- 
ried women,  having  children  who  were  minors,  and  they  had  settled 
their  portion  of  the  money  to  arise  from  the  sale  of  the  estate,  in  trust 
for  themselves  for  life,  with  remainder  to  their  children.  It  was  con- 
tended for  the  plaintiff  that  a  sale  of  the  estate  could  not  be  made  in 
the  lifetime  of  Mrs  Chawnor.  The  defendants  applied  for  a  nonsuit, 
on  the  ground  that  the  purchasers  were  precluded  from  taking  the 
above  objection  by  the  fourteenth  condition.  The  learned  judge  held, 
that  the  condition  must  be  construed  as  entire,  and  that,  as  the  de- 
fendants were  not  in  a  position  to  join  in  the  conveyance,  there  was 
a  breach  of  the  condition,  and,  therefore,  the  plaintiff  was  entitled  to 
recover.  A  verdict  was  accordingly  entered  for  the  plaintiff  for  4^2. 
In  the  following  Easter  term,  April  23» — 

Whateley  obtained  a  rule  nin  for  a  new  trial,  on  the  ground  of  mis« 
direction ;  citing  Corrall  v.  CaUelly  4  M.  &  W.  734 ;  against  which, 

1  15  Jur.  89a 
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Alexander^  PeacQck,  and  Phipsan  now  showed  cause.  The  defend- 
ants could  not  make  a  goo<l  title  under  the  fourteenth  condition  of 
sale,  as  neither  they  nor  the  grandchildren  of  Mrs.  Chawnor  could 
join  in  the  conveyance. 

Whateley,  Keating^  and  Chay<i  contra.  The  condition  would  be 
nugatory  if  the  vendors  could  make  a  good  title.  Further,  the  objec- 
tion can  only  be  taken  in  a  court  of  equity.  [As  to  the  construction 
of  the  condition,  they  cited  Lord  Brougham,  C.,  in  ThomhiU  v.  Halij 
2  CI.  &  Fin.  22,  36.] 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  view  which  my 
brother  Patteson  took  at  the  trial  was  perfectly  sound,  and  I  concur 
in  what  he  then  ruled.  A  purchaser  may  be  contented  wit'h  a  bad 
title,  or  with  no  title ;  and  the  question  is,  for  what  title  the  plaintiff 
has  stipulated.  As  to  the  objection  that  the  property  ought  not  to 
have  been  sold  until  the  death  of  Judith  Chawnor,  the  fourteenth 
condition  of  sale  discloses  that  the  sale  was  about  to  take  place  dur- 
ing the  life  of  the  tenant  for  life,  and  stipulates  that  no  objection 
should  be  made  on  that  ground.  [His  lordship  read  the  condition.] 
But  then  the  question  is,  What  is  the  meaning  of  the  words,  '<  such 
children,  or  their  trustees  or  assigns,  shall,  if  required,  join  in  the  con- 
veyance to  the  purchaser  "  ?  It  was  contended  that  it  was  enough  if 
the  trustees,  ^thout  having  the  power  to  convey,  were  willing  to 
execute  the  conveyance.  But  I  think  the  meaning  is,  that  they 
should  join  effectually ;  that  is,  that  they  should  have  a  title  to  join. 
It  turns  out  that  they  cannot  join  without  a  breach  of  trust,  and, 
therefore,  they  cannot  join  in  the  sense  stipulated  for,  and  the  pur- 
chaser has  not  got  the  title  for  which  he  contracted. 

Patteson,  J.  I  had  a  strong  opinion  upon  this  case  at  the  ta-ia), 
and  that  opinion  is  now  strongly  confirmed.  The  sale  of  the  estate 
was  by  trustees  under  a  marriage  settlement ;  the  estate  itself  was 
not  settled  on  any  persons  after  the  life  of  Mrs.  Chawnor,  but  the 
proceeds  of  the  sale  were  settled  upon  her  children.  The  trustees, 
therefore,  could  make  a  good  title,  notwithstanding  the  children  might 
not  concur  in  the  sale.  Then,  it  being  proposed  to  sell  in  the  life- 
time of  Mrs.  Chawnor,  the  conditions  of  sale  disclose  that  fact,  and 
that  Mrs.  Chawnor  bad  three  children,  all  of  whom  were  under  age, 
but  say  nothing  about  their  being  married  women,  or  of  their  having 
upon  their  marriage  settled  their  interest  in  the  proceeds  of  the  estate 
upon  their  children,  or  of  their  having  children.  Still,  if  the  condition 
had  stopped  there,  the  purchaser  would  have  been  considered  to  have 
taken  the  risk  upon  himself;  but  it  goes  on  to  say,  that  the  children 
of  Mrs.  Chawnor,  or  their  trustees,  shall,  if  required  by  the  pur- 
chaser, join  in  the  conveyance.  I  think  that  amounts  to  a  warranty 
that  all  persons  who  might  be  prejudiced  by  a  sale  in  the  lifetime  oi 
the  tenant  for  life  should  join,  and  involves  a  statement  that  the 
children  were  in  a  capacity  to  join,  in  the  conveyance  if  required ; 
their  incapacity  to  do  so  being  a  fact  known  to  the  vendors,  and  not 


COURT  OF  QUEEPrS  BENCH,  1851.  249 


Doe  V.  CauOlii. 


to  the  purchaser.  If  this  constraction  makes  the  latter  part  of  the 
condition  inoperative,  it  is  the  fault  of  the  vendors ;  but  if  the  latter 
part  is  to  stand,  I  do  not  understand  what  the  meaning  of  the  earlier 
part  is,  unless  it  is  tantamount  to  a  warranty  that  the  persons  named 
in  it  should  join,  and  be  in  a  capacity  to  do  so. 

WioHTMAN,  J.  This  is  a  very  dear  case.  Upon  the  death  of  Mrs. 
Chawnor,  the  trustees  would  have  been  entitled  to  sell  But  the 
estate  being  put  up  to  sale  in  her  lifetime,  there  was  an  obvious  de« 
feet  in  the  title ;  and  it  is  not  probable  that,  in  the  face  of  such 
a  defect^  a  purchaser  would  be  found.  Therefore,  the  trustees  enter 
into  a  condition  that  the  children  shall,  if  required,  join  in  the  con- 
veyance to  the  purchaser;  and  that  condition,  if  complied  with, 
would  render  the  purchaser  safe.  It  is  said,  that  the  only  objection 
taken  at  the  trial  was,  that  the  sale  could  not  be  made  in  the  life- 
time of  Mrs.  Chawnor;  but  that  is  of  no  avail  to  the  defendants* 
The  objection  now  taken  is  hardly  an  objection  made  to  the  title  of 
the  vendors ;  it  is  rather  an  insisting  by  the  purchaser  upon  a  condi- 
tion which  the  vendors  entered  into  with  him,  and  which  they  have 
not  compUed  with.*  g^  discharged. 


Dob  v.  Chalus.^ 

Trinity  'Term,  Maj  80,  1851. 

Ejectment  —  Action  for  Mesne  Profits  —  Consent  Rude  -^  Estoppel 

In  an  action  for  mesne  profits,  after  judgment  in  ejectment  for  the  lessor  of  the  plaintiff,  it 
appeared  that  the  defendant  had  heen  made  defendant  in  the  ejectment,  under  sect  13  of 
itat  11  Geo.  2,  c  19,  upon  entering  into  the  consent  role  as  mortgagee  and  landlord :  — 

Bdd^  that  defendant  was  concluded  by  the  consent  rule  from  denying  that  he  was  landlord. 

Action  for  mesne  profits  against  the  defendant,  who  had  entered 
into  a  consent  rule  to  defend,  as  landlord,  for  the  entirety  of  the 
premises  for  which  the  ejectment  was  brought,  in  which  ejectment 
the  lessor  of  the  plaintiff  recovered  judgment  for  one  twelfth  of  the 
whole.  (See  15  Jur.  601,  2  Eng.  Bep.  215.)  The  consent  rule  was 
dated  the  9th  of  June,  1849,  and  was  as  follows :  — 

"  Doe  V.  Bx>e* 

^  It  is  ordered,  by  the  consent  of  the  attorneys  of  both  parties,  that 
Thomas  Challis,  the  mortgagee  and  landlord  of  the  tenants  in  pos- 
session of  the  premises,  in  question  in  this  cause,  be  made  defenaant 
in  the  stead  of  the  now  dei^ndant  Roe,  and  do  forthwith  appear,  at 
the  suit  of  the  plaintiff,  and  receive  a  declaration  in  an  action  of 
trespass  and  ejectment  for  the  premises  in  question,  which  premises 

1  Eu.E,  J.,  WB8  in  the  Bail  Cooit ;  Cox.BBn>es,  J.,  being  abaest  on  account  of  in* 
diapoaitioii. 
>  15  Jar.  900. 
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he,  the  said  Thomas  Challis,  hereby  admits  to  be,  or  consist  of,  &c.y 
and  now  in  the  possession  or  occupation  of,  &c.,  for  which  he  in- 
tends, as  mortgagee  and  landlord  thereof,  to  defend  this  action  of 
trespass  and  ejectment."     [It  proceeded  in  the  common  form.] 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  after  Easter 
term,  it  appeared  that,  in  1849,  John  Dolley  had  mortgaged  the 
premises  in  question  to  the  defendant.  There  "was  a  receiver  of  rents, 
who  before,  and  subsequent  to,  the  mortgage,  received  the  rents  in 
the  name  of  Dolley,  Bli^h,  and  others,  and  paid  them  into  the  bank* 
ing-house  of  the  defendant  in  thirds,  as  follows :  One  third  to  the 
account  of  John  Dolley ;  one  third  to  the  account  of  Dolley  Ward, 
and  others,  cestuis  que  trust ;  and  one  third  for  those  who  should  be 
interested  under  the  name  of  the  <<  unknown  account"  There  was  a 
claim  for  rents  before,  and  subsequent  to,  the  mortgage,  on  the  ground 
that  the  mortgagee  was  in  possession ;  but  the  lessor  of  the  plaintiff 
abandoned  the  claim  for  rents  accrued  due  before  the  consent  rule,  and 
relied  on  the  consent  rule  as  estopping  the  defendant  from  showing  that 
he  was  simply  mortgagee  not  in  possession  from  the  time  when  he 
entered  into  the  consent  rule.  The  counsel  for  the  defendant  proposed 
to  show  that  the  defendant  had  not  received  any  profits ;  but  the  learned 
judge  held,  that  the  defendant,  by  entering  into  the  consent  rule,  had 
admitted  his  possession  as  landlord,  and  that,  as  mortgagee,  he  had 
received  one  third  of  the  profits  to  the  use  of  those  who  should  be 
held  entitled  to  receive  the  profits.  A  verdict  was  entered  for  the 
plaintiff  for  30/.,  which  was  one  third  of  the  rents,  leave  being  re- 
served to  move  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit 

Hoggins  now  moved  accordingly.  Though  there  is  9l  prima  facie 
case  against  the  defendant  in  ejectment,  it  is  competent  for  him  to 
show  how  he  defends.  If  the  defendant  is  estopped,  it  must  be  by 
the  terms  of  the  consent  rule.  Doe  d.  Feilowes  v.  Alford^  1  Dowl.  oc 
L.  470.  But  there  is  nothing  in  the  terms  of  the  consent  rule  to  ex- 
tend the  estoppel  to  an  action  for  mesne  profits  — it  is  confined  to  the 
trial  of  the  issue  in  the  ejectment 

^Lord  Campbell^  C.  J.  Must  not  the  consent  rule  be  conclusive 
evidence  that  the  defendant  was  in  possession  and  a  trespasser  at  the 
time  when  judgment  was  recovered  in  ejectment  ? 

Chleridgdj  J.  Suppose  the  consent  rule  was  pleaded  in  an  action 
for  mesne  profits  ?  In  Doe  v.  Wrightj  10  Ad.  Sc  El.  763,  it  was  held, 
that  a  replication  by  way  of  estoppel,  that  the  plaintiff  commenced 
an  action  for  recovery  of  the  same  premises  on  certain  demises,  and 
had  judgment  to  recover  his  said  terms,  was  good  on  general  de-^ 
murrer. 

Lord  Campbell,  C.  J.  That  case  shows  that  the  former  judgment 
might  be  taken  advantage  of.] 

In  that  case  the  mortgagor  was  insolvent,  and  could  not  defend* 
The  defendant,  being  mortgagee,  ii  a  remainder-man ;  and  the  action 
for  mesne  profits  should  be  against  the  person  in  actual  possession, 
viz.,  the  mortgagor.  The  defendant  might  be  sued  for  six  years' 
profits. 
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[Lord  CampbeUy  C.  J.  The  plaintiff  can  only  go  back  to  the  day 
of  the  demise  in  the  declaration. 

Coleridge^  J.  If  the  plaintiff  seeks  to  go  back  beyond  that,  he 
must  prove  his  case  by  parol  evidence ;   he  must  prove  his  title. 

Lord  Campbelly  C.  J.  Bent  in  arrear  may  be  recovered  in  an  ac- 
tion of  ejectment] 

This  objection  has  never  before  been  raised  by  a  person  not  in  pos- 
session who  has  come  in  under  sect.  13  of  stat  11  Geo.  2,  c.  19. 
The  consent  rule  only  states  that  the  defendant  v^as  admitted  to  de« 
fend  as  landlord  and  mortgagee ;  the  plaintiff  should  have  moved  to 
strike  out  the  latter  word. 

[Pattesofij  J.  In  Doe  v.  HarloWy  12  Ad.  &  El.  40,  it  was  held,  that 
a  verdict  might  be  found  against  the  defendant,  though  he  never 
actually  occupied  during  the  time  of  the  trespass,  if  before  the  tres- 
pass the  defendant  underlet,  and  after  his  interest  became  determined, 
and  right  of  possession  vested  in  the  plaintiff,  he  received  rent  from 
his  under  lessee,  who  continued  in  possession,  and  declared  him  to 
be  his  tenant  when  the  plaintiff  demanded  possession.] 

The  evidence  afforded  by  the  consent  rule  is  answered  by  the  evi- 
dence, on  the  part  of  the  defendant,  that  he  was  mortgagee  only 
from  1849. 

[Lord  Campbell^  C.  J.  Does  not  the  defendant,  by  entering  into 
the  consent  rule,  admit  that  the  person  who  is  served  with  the 
declaration  is  his  tenant?  otherwise  the  lessor  of  the  plaintiff  loses 
his  remedy.  If,  when  a  declaration  in  ejectment  has  been  delivered 
to  the  tenant,  another  person  comes  in,  and  says  that  he  is  the  land- 
lord, it  is  not  unfair  that  he  should  be  held  liable  for  the  mesne 
profits.] 

Then  the  mort^gee  and  any  other  remainder-man  would  be  pre- 
cluded from  coming  in  and  contesting  the  title.  Juijigment  is  signed 
against  the  tenant  in  possession. 

[Coleridge^  J.  His  name  is  struck  out  of  the  consent  rule;  the 
landlord  comes  in  in  his  place.] 

■ 

Lord  Campbell, ^C.  J.  For  the  reasons  which  I  have  thrown  out 
in  the  course  of  thelargument,  I  think  that  there  should  be  no  rule  in 
this  case. 

Patteson,  J.  The  argument  for  the  defendant  is  placed  on  the 
presence  of  the  word  ^  mortgagee  "  in  the  consent  rule ;  but  the  es- 
sential part  of  the  Consent  rule  is,  that  the  party  intends  to  defend 
as  landlord.  Sect.  13  of  stat  11  Gteo.  2,  c.  19,  does  not  permit  a 
party  to  defend  as  mortgagee,  but  as  landlord ;  and,  therefore,  the 
defendant,  who  has  entered  into  the  consent  rule,  is  in  the  same  posi- 
tion as  tenant. 

Coleridge,  J.  Suppose  a  declaration  in  crjectment  was  served  on 
the  tenant  in-  possession,  the  lessor  of  the  plaintiff  would  have  a  right 
to  go  on  with  the  action ;  and  the  defendant,  having  entered  into  the 
consent  rule,  cannot  controvert  that  he  is  landlord.    Formerly  the 
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consent  rule  did  not  state  the  possession ;  and  at  the  end  of  the  trial 
the  lessor  of  the  plaintiff  failed  because  he  did  not  prove  possession. 
To  obviate  that  lailure,  the  terms  of  the  consent  rule  were  altered  by 
introducing  a  statement  of  the  possession.  If  the  consent  rule  is 
conclusive  as  to  the  person  served  with  the  declaration  in  ejectment, 
it  must  be  so  as  to  the  person  let  in  to  defend  as  landlord ;  otherwise 
the  party  who  had  entered  into  the  consent  rule  might  turn  the  lessor 
of  the  plaintiff  round  upon  the  objection,  that  possession  was  not 
proved,  which  would  be  doing  gross  injustice. 

Erle,  J.  The  question  is,  whether  the  consent  rule  is  evidence 
binding  upon  the  defendant  down  to  the  time  when  judgment  in 
ejectment  was  executed,  it  having  turned  out  in  this  case  that  the 
lessor  of  the  plaintiff  is  the  party  entitled  to  one  twelfth  of  the 
premises.  The  defendant  came  forward,  and  said,  ^  I  claim  the  right, 
which  the  law  allows,  to  come  in  and  defend  as  landlord;  and  I 
admit,  for  the  purpose  of  this  action,  that  the  party  served  with  the 
declaration  is  my  tenant;"  and  by  entering  into  the  consent  rule, 
containing  this  admission,  he  keeps  the  claimant  of  the  property  out 
of  possession  until  the  question  of  title  is  tried.  The  statement,  that 
the  party  intends  to.  defend  as  mortgagee  as  well  as  landlord,  does  not 
alter  the  effect  of  the  consent  rule.  The  defendant  is  concluded  from 
denying  that  he  was  landlord,  because,  during  the  pendency  of  the 
suit,  he  asserted  that  he  was  landlord,  and  had  the  benefit  of  appear- 
ing in  that  character ;  and  when  the  opposite  part^  seeks  to  take  a 
corresponding  benefit,  the  defendant  is  concluded  from  denying  that 
fact,  upon  the  principle  established  in  Pickard  v.  Sears^  6  Ad.  &  EL 
469 ;  Gregg  v.  WeUsy  10  Ad.  &  £1.  90 ;  3  Jur.  555 ;  and  other  cases. 
The  doctrine  in  Aslin  v.  Parkin^  2  Burr.  665,  668,  in  which  it  was 
decided  that  an  action  for  mesne  profits  lies  after  judgment  by  de- 
fault, applies  to  the  effect  of  a  judgment  in  the  action  of  ejectment 
upon  the  defendant :  it  is  said  by  Lord  Mansfield  that  the  lessor  of 
the  plaintiff  and  the  defendant  are  substantially  and  in  truth  the  only 
parties  to  the  suit,  and  that  an  action  for  the  mesne  profits  is  conse- 
quential to  the  recovery  in  ejectment,  and  is  equally  the  action  of  the 
lessor  of  the  plaintiff.  I  also  distinguish  that  case  from  those  which 
have  occurred  since  the  alteration  in  the  terms  of  the  consent  rule  by 
introducing  the  statement  of  possession.  The  defendant,  by  entering 
into  the  consent  rule,  is  just  as  much  estopped  from  denying  his  pos- 
session as  he  would  be  by  an  estoppel  in  law. 

As  to  the  value,  the  consent  rule  would  not  prove  it ;  and  in  this 
case,  evidence  was  given  that  one  third  of  the  rents  were  in  the 
hands  of  the  defendant;  therefore,  the  value  of  30/.  was  properly 

***^""^  Rule  refused. 
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Trinity  Terra,  May  31,  1851. 

Conviction —  Appeal —  Order  to  pay  Costs  —  Acquiescence  —  Re- 

tnoval  by  Certiorari. 

By  sect.  29  of  stat.  9  Qeo.  4,  c  61,  where  the  judement  of  any  jastice  in  or  oonoemiog  the 
execation  of  that  act  shall  be  affirmed  on  appc^,  the  court  to  whom  sudi  appeal  is  made 
shall  order  the  appellant  to  pay  costs  to  the  jastice ;  and  if  he  shall  refuse  or  neglect ' 
forthwith  to  pay  the  same,  it  shall  bo  lawful  for  the  court  to  order  that  he  be  committed 
to  jail  antil  the  same  be  paid.  Br  sect.  27  of  stat.  11  &  12  Vict.  c.  43,  if,  upon  appeal 
from  any  conviction  or  order,  the  doart  of  Quarter  Sessions  shall  order  either  party  to  pay 
costs,  such  order  shall  direct  such  costs  to  be  paid  to  the  clerk  of  the  peace,  to  be  by  him 
paid  oyer  to  the  pArty  entitled  to  the  same,  and  shall  state  within  what  time  such  costs 
shall  be  paid ;  and,  if  the  same  shall  not  be  paid,  any  justice  may  enforce  payment  by 
warrant  of  distress :  and,  in  default  of  distress,  may  commit  the  party  for  three  months. 
Beet.  3^  repealed  all  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  that  act :  — 

Meld,  that  sect  27  of  stat.  II  &  12  Vict  c.  43,  applied  to  all  summary  con  vtctions  and  orders 
of  justices,  (except  those  specified  in  sect  35,)  and  orders  of  Quarter  Sessions  made  on 
appeal  from  them ;  and  that  sect  29  of  stat  9  Geo.  4,  c.  61,  which  was  inconsistent  with 
it,  was  repealed  by  it  and  by  sect  36. 

A  conviction  of  defendant  under  stat.  9  Geo.  4,  c.  61 ,  was  afiirmed  on  appeal  at  the  October 
Quarter  Sessions,  1850,  and  he  was  ordered  to  pay  costs  to  the  justices,  amounting  to  20/. 
In  November,  defendant  paid  10/.  on  account  On  the  8th  of  February,  1851,  the  iustices 
removed  the  order  into  this  court  under  sect  18  of  stat  12  &  13  Vict.  c.  45,  for  toe  pur- 
pose of  enforcing  payment  of  the  residue.  On  the  21st  of  February,  defendant  applied 
to  a  i\idge  at  chambers  to  stay  proceedings  on  the  order,  which  was  refused ;  and  on  the 
1st  of  March,  a  writ  of  Ji.  fa.  was  issued  upon  the  order.  In  Easter  term,  defendant 
obtained  a  role  for  setting  aside  the  order  and  the  ji.  fa, :  —  « 

Held,  first,  that  there  had  not  been  acquiescence  in  the  order,  nor  laches  In  objecting  to  it  by 
defendant,  inasmuch  as  by  sect  34  of  stat  9  Geo.  4,  c.  61,  he  could  not  remove  the  order, 
by  certiorari. 

Secondly,  that  the  order  being  removed  into  this  conrt  for  the  pnrpose  of  being  enforced,  it 
was  competent  to  defendant  to  object  to  the  illegality  of  it,  toough  he  could  not  have  re- 
moved it  by  certiorari ;  and  the  court  made  the  rule  absolute,  and  ordered  the  money 
levied  under  the  fi-fa.  to  be  returned. 

Rule  to  show  cause  why  a  conviction  of  the  defendant,  ander 
sect  29  of  stat  9  Geo.  4,  c.  61,  "  An  Act  to  regulate  the  granting  of 
Licenses  to  Keepers  of  Inns,  Alehouses,  and  Victualling  Houses  ia 
England,"  and  an  order  of  Quarter  Sessions,  by  which  an  appeal  of 
the  defendant  against  that  conviction  was  dismissed,  and  the  defend- 
ant was  adjudged  to  pay  costs  to  the  three  justices  who  had  con- 
victed him,  and  an  order  of  this  court  removing  the  order  of  Quarter 
Sessions,  and  a  writ  of  /L  fa.  issued  thereon,  should  not  be  set 
aside,  and  why  the  money  levied  should  not  be  returned  to  the  de- 
fendant It  appeared,  from  the  affidavits,  that  the  defendant  was 
convicted  on  the  30th  of  July,  1850.  On  appeal  at  the  Quarter  Ses« 
sions  on  the  15th  of  October  following,  the  sessions  confirmed  the 
conviction,  on  the  ground  of  the  insufficiency  of  the  notice  of  appeal,, 
and  made  an  order  in  pursuance  of  sect.  29,  by  which  the  defendant 
was  ordered  to  pay  the  justices  their  costs,  amounting  to  20^     On 

1  15  Jar.  901. 
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the  19th  of  November,  the  defendant  paid  102.  on  account,  under  pro- 
test. The  residue  remaining  unpaid  on  the  8th  of  February,  1851, 
the  justices  caused  the  order  of  Quarter  Sessions  to  be  removed  into 
this  court  by  an  order  of  a  judge,  under  sect  18  of  stat.  12  &  13 
Vict.  c.  45,  by  which,  in  all  cases  where  any  order  shall  be  made  by 
any  court  of  Quarter  Sessions,  it  shall  be  lawful  for  the  Court  of 
Queen's  Bench,  or  for  any  judge  of  that  court,  upon  the  application 
of  any  person  entitled  to  enforce  such  order,  and  upon  proof  of  re- 
fusal or  neglect  to  obey  such  order,  to  order  and  direct  such  order  to 
be  removed  into  the  said  Court  of  Queen's  Bench,  and  thereupon  such 
order  shall  be  of  the  same  force  and  effect,  and  may  be  enforced  in 
the  same  manner,  as  a  rule  made  by  the  said  Court  of  Queen's  Bench ; 
and  all  the  reasonable  costs  and  charges  attendant  upon  such  appli- 
cation and  removal  shall  be  recoverable  in  like  manner  as  if  the  same 
were  part  of  such  order.  The  costs  of  bringing  up  the  order  were 
taxed  in  February,  and  the  taxation  of  costs  was  attended  by  the 
defendant's  attorney.  On  the  1st  of  March,  a  writ  of  fi,  /a.  was 
issued  upon  the  order,  as  well  for  the  balance  as  for  the  costs,  together 
amounting  to  14/.,  which  were  levied  on  the  3d  of  March.  On  the 
21st  of  February,  application  was  made  to  a  judge  at  chambers  to 
stay  proceedings  on  the  order ;  but  that  application  was  refused,  and 
on  the  9th  of  May  this  rule  was  obtained. 

Butt  and  Ffooks  showed  cause.  First,  assuming  the  order  is  bad 
in  substance,  this  is  not  a  proceeding  to  obtain  any  thing  under  the 
.conviction.  The  defendant  could  not  have  removed  the  order,  because, 
by  sect  34  of  stat.  9  Oeo.  4,  c.  61,  no  conviction,  nor  any  adjudica- 
tion made  on  appeal  therefrom,  shall  be  removed  by  certiorari ;  and 
this  is  an  attempt  to  do  indirectly  what  the  defendant  could  not  do 
directly.  Further,  this  application  is  too  late,  and  there  has  been  an 
acquiescence  in  the  order  by  the  defendant  The  defendant  suffered 
Michaelmas  and  Hilary  terms  to  pass  without  taking  any  proceedings 
to  set  aside  the  order,  or  making  any  objection  to  it,  and  he  paid  10/. 
on  account 

[Coleridge^  J.  The  bringing  up  the  order  was  ex  parte;  and  this 
objection  was  not  available  before  the  master  on  the  taxation  of 
costs. 

ErlCy  J.  There  was  no  way  open  to  the  defendant  to  question  the 
order.  How  could  he  move  to  quash  the  order,  when  he  could  not 
remove  it  or  the  conviction  by  certiorari?  And  how  can  the  defend- 
ant be  prejudiced  by  the  delay  of  the  justices  in  bringing  up  the  order 
for  the  purpose  of  enforcing  it  until  it  suited  their  convenience?] 

The  defendant  might  have  refused  to  pay  any  part  of  the  costs. 

[Erlcj  J.  That  payment  cannot  be  said  to  have  been  voluntary, 
because  the  defendant  might  have  been  committed  to  prison  for  de- 
fault of  payment 

Fatteson^  J.  There  was  no  acquiescence  by  the  defendant  in  the 
order,  because,  before  the  levy  of  the  costs  under  it,  and  as  soon  as 
he  was  aware  of  the  order  having  been  brought  up,  he  applied  to  a 
judge  at  chambers  to  stay  proceedings  on  it] 
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Secondly,  there  is  no  ground  for  this  objection.  The  enactment  in 
sect.  27  of  stat.  11  ic  12  Vict.  c.  43,^  relating  to  summary  convictions 
and  orders  of  justices  out  of  sessions,  does  not  impliedly  repeal  sect 
29  of  stat.  9  Geo.  4,  c  61,*  which  creates  a  special  machinery  for  en- 
forcing the  payment  of  the  costs  of  the  justices  in  respect  of  convic- 
tions under  that  particular  statute.  It  must  be  contended  on  the  other 
side,  that,  since  stat.  11  Sc  12  Vict  c.  43,  no  order  can  be  made  for  the 
payment  of  costs  except  to  the  clerk  of  the  peace,  and  that  no  order 
can  b^  made  for  the  immediate  payment  of  costs.  Again :  sect  18 
of  stat  12  &  13  Vict  c.  45,  provides  for  the  mode  of  enforcing  orders 
of  Quarter  Sessions  ^  in  all  cases,"  and,  therefore,  overrides  both  the 
former  statutes ;  and  it  contains  words  which  make  the  order  good. 

[Coleridffey  J.  Then  an  order,  however  bad  on  the  face  of  it,  may 
be  enforcea.] 

The  order  may  have  been  made  under  sect  27  of  stat  11  &  12 
Vict  c.  43.  The  term  ^  forthwith  "  means  ^  within  a  reasonable  time ; " 
and,  therefore,  answers  the  requirement  of  that  enactment 

[  Coleridge^  J.     The  term  «  forthwith  "  limits  the  time  within  which 

^  1  By  sect  27  of  stat  11  &  12  Vict  c.  43,  '^  After  an  appeal  against  any  each  con- 
viction or  order  as  aforesaid  shall  be  decided,  if  the  same  shall  oe  decided  in  favor 
of  the  respondents,  the  justice  or  jnstices  who  made  such  conviction  or  order,  or  any 
other  justice  of  the  peace  of  the  same  county,  riding,  division,  liberty,  city,  borough, 
or  place,  may  issue  such  warrant  of  distress  or  commitment  ib  aforesaid  for  execu- 
tion of  the  same  as  if  no  such  appeal  had  been  brought ;  and  if  upon  any  such  appeal 
the  Court  of  Quarter  Sessions  shall  order  either  party  to  pay  costs,  such  order  snail 
direct  such  costs  to  be  paid  to  the  clerk  of  the  peace  of  such  court,  to  be  by  hioi 
paid  over  to  the  party  entitled  to  the  same,  and  shall  state  within  what  time  such  costs 
shall  be  paid ;  and  if  the  same  shall  not  be  paid  within  the  time  so  limited,  and  the 
party  ordered  to  pay  the  same  shall  not  be  bound  by  a  recognizance  conditioned  to 
pay  such  costs,  such  clerk  of  the  peace  or  his  deputy,  upon  application  of  the  party 
entitled  to  such  costs,  or  of  anv  person  on  his  behalf,  and  on  payment  of  a  fee  of  1«., 
shall  grant  to  the  party  so  applying  a  certificate  that  such  costs  have  not  been  paid ; 
and  upon  production  of  such  certificate  to  any  justice  or  justices  of  the  peace  for  the 
same  county,  &c.,  it  shall  be  lawful  for  him  or  them  to  enforce  the  payment  of  such 
costs  by  warrant  of  distress,  in  manner  aforesaid ;  and,  in  default  of  distress,  he  or 
they  may  commit  the  party  against  whom  such  warrant  shall  have  issued,  in  manner 
hereinbefore  mentioned,  for  any  time  not  exceeding  three  calendar  months,  nnless  the 
amount  of  such  costs,  and  all  costs  and  charges  of  the  distress,  and  also  the  costs  of 
the  commitment  and  conveying  of  the  said  party  to  prison,  if  such  justice  or  justices 
shall  think  fit  so  to  order,  (the  amount  thereof  being  ascertained  and  stated  in  such 
commitment,)  shall  be  sooner  paid." 

3  By  sect  29  of  stat  9  Gea  4,  c.  61,  *^  In  every  case  where  notice  of  appeal  against 
the  judgment  of  anv  justice  in,  or  concerning',  the  execution  of  this  act  shall  have 
been  given,  and  such  appeal  shall  have  been  dismissed,  or  the  judgment  so  appealed 
against  shall  have  been  afSrmed,  or  such  appeal  shall  have  been  abandoned,  it  shall 
be  lawful  for  the  court  to  whom  such  appeal  shall  have  been  made  or  intended  to  be 
made,  and  such  court  is  hereby  required,  to  adjudge  and  order  that  the  party  so  having 
appealed,  or  given  notice  of  his  intention  to  appeal,  shall  pay  to  the  justice  to  whom 
such  notice  shall  have  been  given,  or  to  whomsoever  he  shall  appoin^  such  sum,  bv 
way  of  costs,  as  shall,  in  the  opinion  of  such  court,  be  sufficient  to  indemnify  such 
justice  from  all  cost  and  charge  whatsoever  to  which  such  justice  may  have  been  put 
In  consequence  of  his  having  served  noon  him.  notice  of  the  intention  of  such  partjr 
to  appeal ;  and  if  such  party  shall  refuse  or  neglect  forthwith  to  pay  such  sum,  it 
shall  be  lawful  for  the  said  court  to  adjudge  and  order  that  the  party  so  refusing  or 
neglecting  shall  be  committed  to  the  common  jail  or  house  of  correction,  there  to 
remain  until  such  sum  be  paid." 
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the  costs  should  be  paid.  Would  it  be  enough  to  direct  that  the  costs 
should  be  paid  within  a  reasonable  time  ?  Further,  the  order,  if  made 
under  sect  27  of  stat  11  &  12  Vict.  c.  43,  ought  to  have  expressed 
that  the  costs  should  be  paid  to  the  clerk  of  the  peace ;  it  is  dear  that 
it  was  made  under  sect.  29  of  stat  9  Geo.  4,  c.  61.] 

If  the  order  is  bad  in  part,  it  is  not  bad  altogether.     Ex  parte 
Coleijj  15  Jur.  128,  2  Bng.  Rep.  282. 

'Pecbcock^  {Pashley  was  with  him,)  contra. 

[  Coleridge^  J.  We  think  that  the  objection  of  delay  in  objecting 
:to  the  order  of  Quarter  Sessions  has  no  weight] 

Then  the  justices  would  have  been  liable  to  an  action  of  trespass 
for  false  imprisonment  if  the  order  had  been  enforced  by  committal. 
Sect  18  of  stat  12  &  13  Vict  c.  45,  must  have  been  intended  to 
apply  only  to  valid  orders.  The  preamble  of  stat  11  &  12  Vict,  c 
43,  recites,  that ''  it  would  conduce  to  the  improvement  of  the  admin- 
istration of  justice,  so  far  as  respects  summary  convictions  and  orders 
to  be  made  by  justices  of  the  peace  therein,  if  the  several  statutes 
and  parts  of  statutes  relating  to  the  duties  of  such  justices  in  respect 
of  such  summary  convictions  and  orders  were  consolidated,  with  such 
additions  and  alterations  as  may  be  deemed  necessary."  It  was 
intended  that  the  27th  section  should  apply  to  all  summary  convic- 
tions and  orders,  and  that  the  cosjts  given  under  them  should  all,  as  to 
the  mode  of  payment  and  mode  of  enforcing  payment,  be  subject  to 
one  general  rule.  Under  sect  29  of  stat  9  Geo.  4,  c.  61,  the  impris- 
onment was  to  be  until  the  costs  were  paid ;  whereas,  by  sect  27  of 
stat  11  &  12  Vict  c.  43,  no  person  is  to  be  imprisoned,  in  default  of 
payment,  for  more  than  three  months.  The  ^9th  section  of  stat  9 
Gteo.  4,  c.  61,  is  inconsistent  with  sect  27  of  stat.  11  &  12  Vict  c.  43, 
because  it  allows  the  party  to  be  imprisoned  for  a  longer  time,  and 
without  previous  inquiry  whether  there  is  sufficient  distress ;  and 
further,  it  gives  the  justices  no  discretion  as  to  the  time  within  which 
they  should  order  the  costs  to  be  paid ;  they  must  order  them  to  be 
paid  forthwith. 

[  Coleridge^  J.  That  appears  also  from  the  form  of  the  order  given 
in  schedule  (I.  2)  to  the  statute,  which  recites  the  order  of  sessions.] 

Sect  27  applies  to  all  cases  in  which  the  Quarter  Sessions  have 
power  to  give  costs ;  they  have  no  general  authority  to  give  costs,  but 
only  under  particular  acts.     The  direction  is,  that  the  costs  should  be 

taia  to  the  clerk  of  the  peace,  in  order  that  the  party  may  know  where 
e  is  to  go  to  pay  the  costs.     An  order  to  pay  the  costs  within  a  rea- 
sonable  time  would  be  very  inconvenient 

yCoUridge^  J.  Sect  35  of  stat  11  &  12  Vict  c.  43,  specifies  cer- 
tain warrants  or  orders  to  which  the  act  shall  not  extend ;  and  this 
order  is  not  one  of  them.  Sect  36  repeals  all  acts  and  parts  of  acts 
inconsistent  with  the  provisions  of  that  act  So  that  sect  36  does 
not  exclude  this  order,  and  sect  36  uses  words  which  would  include 
it  You  would  be  satisfied  with  having  the  /.  fa,  set  aside,  and 
the  money  levied  under  it  returned,  and  that  no  further  proceedings 
should  be  taken.] 
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The  10/.  paid  under  protest,  also,  ought  to  be  returned.  [He  was 
then  stopped.] 

Patteson,  J.  The  order  of  sessions  is  rightly  brought  up,  and  the 
order  of  my  brother  Erie  for  removing  it  cannot  be  objected  to,  be- 
cause, whatever  order  is  made  by  the  Quarter  Sessions  may  be  brought 
up  for  the  purpose  of  being  enforced.  The  words  of  sect.  18  of  stat 
12  8c  13  Vict  c.  45,  are,  that  the  order  may  be  removed  ^  upon  the 
application  of  any  person  entitled  to  enforce  such  order;"  but  that 
must  mean  a  person  prinui  /ocie- entitled. 

The  question  of  the  validity  of  the  order  of  sessions  arises  upon 
the  steps  taken  to  enforce  it  Though  the  party  affected  by  the  order 
cannot  remove  it  by  certiorari^  because  that  remedy  is  expressly  taken 
away  by  sect  34  of  stat  9  Geo.  4,  c  61,  yet  if  it  is  brought  up  by  the 
other  party,  and  an  application  is  made  to  enforce  it,  it  is  competent 
to  the  party  affected  by  it  to  object  to  an  illegality  appearing  on  the 
face  of  it,  and  this  court  ought  to  set  aside  the  proceedings  taken  for 
the  purpose  of  enforcing  it  The  order  of  sessions  is  founded  upon 
sect  29  of  stat  9  Geo.  4,  c.  61,  and  if  that  enactment  was  still  in 
force  the  order  would  be  valid,  because  it  follows  the  terms  of  the 
section,  though  the  consequence  might  be  that  the  defendant  would 
be  imprisoned  for  life.  Then  the  question  is,  whether  the  27th  and 
36th  sections  of  stat  11  &  12  Vict  c.  43,  have  repealed  sect  29  of 
stat  9  Geo.  4,  c.  61.  I  think  that  they  must  be  taken  to  have  done  so, 
because  the  intention  of  the  legislature  was  to  make  a  general  uniform 
rule  in  all  cases  of  convictions  and  orders  of  magistrates  exercising 
summary  jurisdiction,  and  orders  of  sessions  made  on  appeal  from 
them.  Sect  27  begins  thus :  "  After  an  appeal  against  any  such 
conviction  or  order  as  aforesaid  shall  be  decided;"  and  I  was  at  first 
somewhat  puzzled  by  the  word  '<  such ; "  if  it  refers  only  to  the  cases 
mentioned  in  the  preamble  to  sect  22,  in  which  the  justice  is  author- 
ized by  the  act  of  Parliament  to  issue  a  warrant  of  distress,  but  no 
further  remedy  is  thereby  provided  in  case  no  sufficient  distress  is 
found,  then  stat.  11  &  12  Vict  c.  43,  does  not  apply ;  but  the  present 
case  is  not  any  one  of  the  cases  there  mentioned,  because  sect.  29  of 
stat  9  Geo.  4,  c.  61,  provides  a  remedy  by  commitment  of  the  party 
if  the  costs  are  not  paid.  And  upon  looking  further  into  the  27th 
section,  I  think  it  includes  all  summary  convictions  and  orders.  That 
section  expressly  provides  that  the  order  of  sessions  shall  direct  the 
costs  to  be  paid,  in  the  first  instance,  to  the  clerk  of  the  peace,  to  be 
paid  over  by  him  to  the  party  entitled  to  them,  and  on  a  day  to  be 
specified  in  the  order,  not  forthwith,  as  under  sect  29  of  stat  9  Geo* 
4,  c.  61.  Then  we  come  to  sect  36  of  stat  11  &  12  Vict  c.  43,  which 
repeals  many  statutes,  naming  them  by  their  title,  **  and  all  other  act 
or  acts,  or  parts  of  acts,  which  are  inconsistent  with  the  provisions  of 
this  act ; "  one  of  the  provisions  of  that  statute  being,  that  if  costs 
are  given  to  the  respondent,  they  are  to  be  paid  within  a  certain  time 
to  the  clerk  of  the  peace,  which  is  very  inconsistent  with  the  provis- 
ion in  sect.  29  of  stat  9  Geo.  4,  c.  61,  for  payment  of  the  costs  forth- 
with to  the  respondent,  and  that  in  case  of  non-payment  the  offender 

22* 
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should  be  committed  to  prison,  there  to  remain  until  they  be  paid. 
That  being  so,  the  section  under  which  this  order  was  made  is  re* 
pealed,  and  the  order  is  invalid ;  though  I  do  not  wonder  that  the 
invalidity  of  it  was  not  perceived  at  Quarter  Sessions. 

The  only  remaining  question  is,  whether  the  defendant  is  too  late 
in  taking  the  objection,  or  cannot  now  be  heard.  Only  one  thing 
has  been  done  which  affords  any  reason  for  that  objection,  and  that 
is  the  payment  of  lOL  on  account  of  the  costs  in  November.  The 
payment  of  14/.  under  the  writ  of  fi,  fa.  could  not  be  avoided ; 
the  party  applied  to  me,  but  I  thought  that  I  could  not  help  him ; 
and  he  has  not  been  guilty  of  any  laches  in  not  objecting  to  the  fi, 
fa.  As  to  the  payment  of  10/.,  he  is  not  estopped  by  it,  because 
it  was  made  under  an  order  of  the  Quarter  Sessions,  which  directed 
that  if  he  did  not  pay  he  should  be  imprisoned  ;  and  he  cannot  be 
supposed  to  know  the  law  so  well  as  to  be  estopped  from  contending 
that  the  order  was  unauthorized,  when  the  rest  of  it  is  sought  to  be 
enforced.  But  we  can  only  say  that  the  /L  fa,  is  to  he  set  aside, 
and  that  the  rule,  so  far,  should  be  made  absolute ;  and  if  money  has 
been  levied  under  the  writ,  it  should  be  returned ;  and  there  should  be 
an  undertaking  by  the  defendant  not  to  bring  an  action. 

Coleridge,  J.  If  the  objection  to  the  order  of  sessions  is  available 
iin  law,  it  certainly  is  available  in  point  of  time ;  and  there  has  been 
fno  laches  in  the  party  taking  the  objection.  He  is  now  at  liberty  to 
:take  an  objection  to  the  order,  because  he  could  not  bring  it  up  by 
i  certiorari.  Suppose  the  only  mode  of  enforcing  the  order  was  by  a 
^rule  to  show  cause  why  the  writ  of  ft.  fa.  should  not  issue ;  can 
:it  be  contended  that  good  cause  would  not  be  shown,  if  it  was  made 
^to  appear  that  the  order  was  bad  upon  the  face  of  it  ?  This  court 
-would  certainly  refuse  to  issue  a  ft.  fa.  on  an  invalid  order ;  and 
lif  a  ^  fa.  had  been  obtained  ex  partem  it  would  recall  it  If  so, 
rit  is  clear  that  the  objection  may  be  taken  by  original  application. 
Justice  requires  that,  if  the  court  has  inadvertently  lent  its  aid  to  en* 
force  an  illegal  order,  it  should  revoke  it  Suppose  the  sessions  were 
indiscreet  in  imposing  an  extravagant  fine,  would  this  court  enforce 
the  order?  Besides,  sect  18  of  stat  12  &  13  Vict  c  45,  cannot  liave 
been  intended  to  apply  to  a  bad  order. 

Then  the  question  is,  whether  the  objection  taken  to  the  order  of 
: sessions  is  a  good  one.     I  think  that  it  is.     I  look  upon  sect  27  of 
stat  11  &  12  Vict  c.  43,  as  a  consolidation  of  all  previous  enact- 
ments, and  as  making  a  general  rule  as  to  orders  of  justices  out  of 
sessions,  and   proceedings  in    Quarter   Sessions  upon  such  orders. 
When  the  order  of  Quarter  Sessions  on  appeal  imposes  costs  upon  the 
:  appellant,  instead  of  various  provisions  in  different  acts  of  Parliament 
:as  to  the  time  of  payment  and  mode  of  enforcing  it,  for  instance, 
within  some  limited  time,  information  of  which  was  to  be  communi- 
cated to  the  party  on  the  face  of  the  order,  and  imprisonment  until 
they  were  paid,  sect  27  of  stat  11  &  12  Vict  c.  43,  prescribes  a  uni- 
form practice.     The  provisions  of  that  section,  and  sect  29  of  stat  9 
Qeo.  4,  c.  61,  are,  in  these  and  other  points,  inconsistent  one  with  the 
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other ;  and  there  is  an  express  clause,  sect.  36  of  stat.  11  &  12  Vict, 
c.  43,  repealing  all  other  acts  or  parts  of  acts  inconsistent  with  it,  and 
therefore,  both  impliedly  and  expressly,  the  provision  in  the  earlier 
statute  is  repealed  by  the  latter. 

Erle,  J.  I  think  that  the  appellant  has  taken  the  objection  to  the 
order  of  sessiqns  promptly  enough ;  he  had  no  power  to  bring  the 
matter  before  this  court,  but  as  soon  as  the  order  was  removed  by  the 
other  side,  he  lost  no  time  in  making  this  application. 

Also,  I  think  that  the  29th  section  of  stat.  9  Geo.  4,  c.  61,  is  repealed 
by  sect  27  of  stat  11  &  12  Vict  c.  43 ;  instead  of  a  power  to  order 
costs  to  be  paid  to  the  respondent,  a  power  is  given  to  order  costs  to 
be  paid  to  the  clerk  of  the  peace ;  and  instead  of  payment  forthwith, 
the  order  of  sessions  must  specify  a  time  within  which  they  are  to  be 

Kaid ;  and  in  default  of  payment  and  of  sufficient  distress,  the  appel* 
int  can  only  be  sentenced  to  imprisonment  for  three  months,  instead 
of  until  the  money  is  paid,  which  might  subject  him  to  perpetual  im- 
prisonment All  the  provisions  of  the  two  statutes  relating  to  this 
matter  ieire  inconsistent,  and  therefore,  by  sect  36  of  the  latter  statute, 
there  is  an  express  repeal  of  the  provisions  in  the  earlier  statute. 
Therefore  the  order  of  sessions,  which  is  founded  on  stat  9  Geo.  4, 
c  61,  is  illegal,  and  when  it  is  brought  up  by  cerHorari  for  the  pur- 
pose of  being  enfolded,  the  rights  of  the  party  bringing  it  up  are  to  be 
enforced  according  to  law ;  and  we  have  no  right  to  issue  a  /L  fa. 
upon  an  illegal  order.  Our  proceedings,  therefore,  for  enforcing  this 
order  ought  to  be  set  aside,  and  the  money  levied  under  it,  and  the 
lOL  which  was  wrongfully  paid,  must  be  returned. 

Rule  absolute  accordingly;  each  party  to  pay  his  own  costs. 


Beoina  v.  The  York,  Newcastle,  and  Bbrwick  Railway  Com* 

PANY.^ 

Trinity  Tenn,  June  2,  1851. 


Eeoina  V,  The  Lancashire  and  Yorkshire  Railway  Company.^ 

Trinity  Term,  June  13,  1851. 

Railway  Company'^  Duty  to  complete  Road  -^  Mandamus. 

A  railway  act,  which  received  the  royal  assent  on  the  18th  of  Jane,  1846,  enacted  that  the 
powers  of  the  company  for  the  compntoory  purchase  of  lands  for  the  purposes  of  the  act 
should  not  be  exercised  after  the  expiration  of  three  years,  extended  by  a  subsequent  act 
to  five  years,  and  that  the  railways  authorized  by  the  act  should  be  completed  within  five 
years,  and  on  the  expiration  of  such  period  the  powers  granted  to  the  company  for  ex- 
ecuting the  same  should  oeaae  to  be  ezerdsed,  except  as  to  lo  much  of  such  railways  aa 
ihouM  then  be  completed. 

I  15  Jnr.  904. 
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Shortly  after  the  passing  of  the  act  a  portion  of  one  of  the  branch  linee  had  been  set  out, 
and  the  remainder  in  October,  1848 ;  but  no  notice  had  been  given  to  any  land  owner  that 
his  land  would  be  required.  At  a  taeeting  of  the  shareholders,  It  had  been  resolved  that 
the  directors  should  not  commence  the  making  of  any  branch  line  withoat  the  consent  of 
a  general  meeting  of  the  company.  An  application  to  the  company  to  make  the  branch 
line  in  question  was  made  in  March  last,  and  a  rule  for  mandamua  to  the  company  to 
make  and  complete  it  was  obtained  in  Easter  term :  — 

Heidj  that  the  land  owners  had  not  been  guilty  of  laches  in  making  the  application,  and  that 
the  companr  had  not  shown  a  want  of  power  to  obey  the  writ ;  and,  therefore,  the  cooit 
made  the  rule  absolute. 

So  mled  also  where,  at  a  general  meeting  of  the  shareholders  of  the  company,  it  had  beea 
resolved  that  the  making  of  the  branch  line  should  be  abandoned,  and  it  was  not  shown 
by  the  affidavits  on  which  the  rule  was  obtained  that  the  company  had  funds  for  com- 
pleting the  line. 

Beoina  V,  The  York,  Newcastle,  and  Berwick  Railway  Com- 
pany. 

In  Easter  term  (April  30)  a  rule  was  obtained  calling  upon  the 
York,  Newcastle,  and  Berwick  Railway  Company  to  show  cause  why 
a  writ  of  mandamus  should  not  issue,  directed  to  them,  command- 
ing them  to  make  and  complete  a  railway  from  Thirsk  to  Malton. 
It  appeared  from  the  affidavits,  upon  which  the  rule  was  obtained, 
that  the  act  '^  for  enabling  the  Newcastle  and  Darlington  Junction 
Railway  Company  to  make  a  railway  from  or  near  Thirsk  to  Malton, 
with  a  branch  to  Hemsley,"  (9  &  10  Vict  c.  68,J  received  the  royal 
assent  on  the  18th  of  June,  1846.  By  sect  14,  the  powers  of  the 
company  for  the  compulsory  purchase  of  lands  for  the  purposes  of 
the  act  shall  not  be  exercised  after  the  expiration  of  three  years  from 
the  passing  of  the  act  That  period  was,  by  a  subsequent  act,  ex- 
tended to  two  years  more.  By  sect  15,  the  railways  authorized  by 
the  act  shall  be  completed  within  five  years  from  the  passing  of  the 
act,  and  on  the  expiration  of  that  period  the  powers  by  that  act,  or 
the  acts  incorporated  therewith  or  extended  thereto,  granted  to  the 
company  for  executing  the  same  railways,  or  otherwise  in  relation 
thereto,  shall  cease  to  be  exercised,  except  as  to  so  much  of  such  rail- 
ways as  shall  then  have  been  completed,  and  except  such  powers  as 
are  by  the  same  acts,  or  any  of  them,  declared  to  be  continued  for 
a  longer  period.  By  stat  10  Sc  11  Vict  c.  133,  A.  D.  1847,  the 
Newcastle  and  Darlington  Junction  Railway,  then  called  the  York 
and  Newcastle  Railway  Company,  and  the  Newcastle  and  Berwick 
Railway  Company,  were  consolidated  into  one  undertaking ;  and  by 
sect  27,  the  name  of  the  consolidated  companies  was  to  be  <'  The 
York,.  Newcastle,  and  Berwick  Railway  Company."  Stat  10  &  11 
Vict  c.  134,  recited  that  it  would  be  attended  with  local  and  public 
advantage  iif  certain  lines  of  railway  from,  or  connected  with,  the  lines 
of  railway  belonging  to,  or  leased  by,  the  York  and  Newcastle  Rail- 
way Company  were  authorized  to  be  made,  and  a  portion  of  the  au- 
thorized line  of  the  Thirsk  and  Malton  Railway  was  abandoned ;  and 
certain  lines  of  railway  to  be  made  under  the  authority  of  the  act  were 
specified  in  sect  11 ;  a  power  to  abandon  part  of  the  Thirsk  and  Mal- 
ton Branch,  authorized  by  stat  9  &  10  Viet  c.  58,  was  given  in  sect. 
22.    By  stat  11  &  12  Vict  c.  55,  the  York,  Newcastle,  and  Berwick 
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Bailway  Company  were  enabled  to  deviate  or  alter  part  of  the  Thirsk 
and  Malton  Branch  Railway,  and  to  abandon  parts  of  the  same. 
Before  the  year  1846,  other  parties  had  intended  to  make  the  railway, 
bnt  they  abandoned  that  intention.  Shortly  after  the  passing  of  the 
act  obtained  by  the  defendants  in  1846,  a  portion  ol  the  line  had 
been  set  out  by  the  engineer  of  the  company,  by  driving  stakes  into  the 
ground,  and  the  remainder  in  October,  1848,  and  several  excavations 
bad  been  made  to  ascertain  the  nature  of  the  soil,  but  no  further  step 
bad  been  taken.  Early  in  this  year  there  had  been  a  meeting  of 
land  owners,  at  which  it  was  resolved  that  application  should  be 
made  for  a  rnandamus  to  compel  the  company  to  complete  the  rail- 
way. The  land  owners  were,  for  the  most  part,  willing  to  treat  for 
the  sale  of  the  lands  which  would  be  required  for  the  railway,  and 
some  of  them  were  ready  to  sell  at  moderate  prices.  Shares  had 
been  in  part  issued,  and  the  company  bad  funds.  The  applicants 
were  injured  by  the  railway  not  being  completed. 

The  affidavits  in  opposition  to  the  rule  stated  that  no  notice  had 
been  given  to  any  land  owner  that  his  land  would  be  required,  and 
no  steps  taken  towards  the  purchase  of  the  lands;  that  a  committee 
had  been  appointed  to  investigate  the  affairs  of  the  company,  and  that 
the  result  was,  that  they  were  in  a  confused  and  unsatisfactory  state ; 
and  that  at  a  meeting  of  the  shareholders  it  had  been  resolved  that  the 
directors  should  not  commence  the  making  of  any  new  branch  line 
without  the  consent  of  a  general  meeting  of  the  company ;  and  that 
the  line  in  question,  when  completed,  would  be  very  unremunerating« 
The  length  of  the  railway  required  to  be  made  was  twenty-eight 
miles,  and  there  were  about  one  hundred  owners  of  the  land,  and  be* 
tween  two  and  three  hundred  occupiers,  some  of  the  owners  being 
ecclesiastical  and  eleemosynary  corporations,  and  committees  of  luna^ 
tics.  The  parties,  on  whose  behalf  this  rule  was  obtained,  commenced 
a  correspondence  with  the  company  in  Januanr  last,  to  complete  the 
line,  which  ended  in  March  in  a  formal  application  to  the  defend- 
ants to  complete  the  line,  and  this  rule  was  drawn  up  for  the  30th 
of  May. 

Sir  F.  Kellpy  Knowles^  and  AiherUm  now  showed  cause.  The  par- 
ties applying  for  this  mandamus  have  taken  no  step  from  the  18th  of 
June,  1846,  when  the  act  for  making  the  branch  railway  in  question 
was  passed,  until  January,  1851,  a  period  of  four  years  and  a  half, 
though  they  knew  that  the  company  had  not  purchased,  or  attempted 
to  purchase,  a  single  acre  of  land  for  the  purpose  of  the  railway. 
The  power  for  the  compulsory  purchase  of  land,  as  to  part  of  the  line, 
expires  on  the  13th  of  July  next ;  and  as  to  the  remaining  portion,  on 
the  22d  of  July.  The  necessary  steps  for  purchasing  the  lands  can- 
not be  taken  on  or  before  either  of  those  days. 

[Lord  CampbeUy  C.  J.  Why  may  not  notice  be  given  to  all  the 
land  owners  whose  lands  are  requited  for  the  railway  ?] 

By  sect  20  of  stat  8  &  9  Vict  c.  18,  the  defendants  must  give 
twenty-one  days'  notice  to  the  land  owner  that  they  require  to 
purchase  his  land,  before  they  can  proceed  to  get  the  amount  of 
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compensation  settled  ;  and  by  sect.  18,  the  notice  must  state  the  par* 
ticuiars  of  the  land  so  required. 

[Lard  Campbell,  C.  J.  If  it  is  obligatory  on  the  defendants  to  make 
the;  railway,  it  must  be  assumed  that  they  have  all  the  notices  ready 
to  be  given,  according  to  the  provisions  of  the  act. 

Coleridge,  J.  By  sect  85,  the  defendants  may  enter  upon  the  land, 
before  any  agreement  is  come  to,  on  depositing  in  the  Bank  of  Eng- 
land either  the  amount  of  purchase  money  or  compensation  claimed 
by  the  land  owner,  or,  if  the  land  owner  did  not  make  any  claim,  such 
a  sum  as  shall,  by  a  surveyor  appointed  by  two  justices,  be  deter- 
mined to  be  the  value  of  the  land.] 

But,  in  the  latter  case,  before  the  sum  could  be  determined,  the 
powers  for  the  compulsory  purchase  of  land  would  have  expired ;  and 
sect  85  was  introduced  for  the  relief  of  railway  companies.  Stat.  8 
&  9  Vict.  c.  18,  confers  upon  the  land  owner,  not  upon  the  company, 
the  election  of  three  modes  for  settling  the  amount  of  compensation 
when  no  agreement  can  be  come  to.  [They  referred  to  sects.  23,  24, 
38,  and  41.] 

[Coleridge,  J.  In  Doe  d.  AmUstead  v.  T%e  North  Staffordshire 
Railway  Company,  15  Jur.  943 ;  s.  c.  4  Eng.  Rep.  216,  it  was  held,  that 
the  ascertaining  the  amount  of  compensation  after  lands  had  been 
entered  upon  and  taken,  under  sect  85,  was  not  an  exercise  of  a 
compulsory  power  by  the  company.] 

The  reasonable  rule  is,  that  parties  interested  in  the  completion  of  the 
railway  are  not  to  apply  to  the  court  while  the  company  is  proceed- 
ing with  ordinary  and  reasonable  diligence ;  but  if  the  company  have 
failed  to  take  any  steps  towards  making  the  railway,  the  parties  should 
apply  so  early  that  the  court  may  have  no  reasonable  doubt  that  there 
will  be  sufficient  time  for  taking  the  necessary  steps. 

[Lord  Campbell,  C.  J.  The  company  obtained  an  act  to  allow  them 
to  abandon  some  of  the  deviations,  and  to  extend  the  time  for  making 
the  others ;  it  must,  therefore,  be  assumed  that  it  is  obligatory  on  them 
to  make  the  others ;  and  upon  that  supposition,  it  lies  upon  the  de- 
fendants to  show  that  it  is  impossible  to  take  the  necessary  steps 
within  the  time  given  by  their  act] 

This  is  not  an  application  to  complete  a  railway  already  com- 
menced, but  to  make  a  railway  not  commenced.  Under  these  cir- 
cumstances the  court  will  not,  in  the  exercise  of  its  discretion,  direct 
this  mandamus  to  issue.  In  Reg.  v.  7%e  London  and  North-western 
Railway  Company,  15  Jur.  873 ;  s.  c  ante,  p.  220,  where  the  question 
arose  upon  the  return  to  the  writ,  the  couit  refused  to  issue  a  peremp- 
tory mandamus.  The  court  must  look  at  the  state  of  things  at  the' 
time  when  the  mandamus  is  to  issue.  A  return  could  not  be  made 
to  this  writ  in  the  present  term. 

Sir  F.  Tfiesiger  and  T.  P.  E.  Thompson,  contra.  If  the  land  owners 
apply  soon  after  the  company  have  obtained  their  act,  the  answer  to 
the  application  is,  that  the  company  have  a  discretion  as  to  the  time 
of  proceeding  with  the  works  within  the  time  limited  by  their  act 
In  this  case,  the  time  for  the  exercise  of  the  compulsory  powers  of 
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purchasing  lands  has  not  expired,  and  the  defendants  have  more  than 
two  years  for  constructing  the  railway.  The  lands  were,  to  a  certain 
extent,  taken  possession  of  by  the  defendants  when  the  line  of  the  rail* 
way  was  set  out  By  sect.  20  of  stat  8  &  9  Vict,  c  24,  any  person 
removing  any  poles  or  stakes  driven  into  the  ground  for  the  purpose 
of  setting  out  the  line  of  the  railway,  or  defacing  or  destroying  any 
marks  made  for  the  same  purpose,  is  subject  to  a  penalty.  Beiore  a 
company  applies  to  Parliament  for  a  bill  enabling  them  to  make  their 
railway,  they  are  obliged  to  ascertain  whether  every  land  owner  along 
the  proposed  line  agrees  or  disagrees,  or  remains  nei^V^r ;  and,  there- 
fore, the  requisite  notices  may  be  given  to  the  owners  and  occupiers 
of  lands  immediately.  A  notice  from  the  company  to  the  land  owner, 
that  his  land  will  be  required,  binds  both  parties  from  the  time  at  which 
it  is  given ;  SUme  v.  The  Commercial  Railway  Company^  4  My.  Sc  C. 
522 ;  Worsley  v.  The  South  Devon  Railway  Company,  15  Jur.  970 ;  s.  c 
4  Eng.  Rep.  273  f  and  the  company  can  compel  the  land  owners  to 
complete  the  contract  after  the  time  for  the  exercise  of  the  compul- 
sory powers  has  expired.  By  sect.  84  of  stat.  8  &  9  Vict.  c.  18,  the 
company  shall  not  enter  upon  any  land  until  they  shall  have  paid  the 
purchase  money,  or  deposited  it  in  the  bank.  But  if  they  proceed 
under  sect.  85,  by  entering  upon  or  taking  the  {and  before  an  agree- 
ment's come  to,  no  notice  is  necessary,  provided  the  land  is  scheduled 
and  lies  within  the  limits  of  deviation  allowed  by  the  special  act. 
the  d.  Armistead  v.  The  North  Staffordshire  Railway  Company,  15 
Jur.  943 ;  8.  c.  4  Eng.  Rep.  216.  At  any  rate,  the  company  may  enter 
before  the  expiration  of  the  twenty-one  days  required  by  sect.  21.  In 
Reg.  V.  Hie  London  and  North-westem  Railway  Company,  15  Jur.  873 ; 
B.  c.  ante,  p.  220,  an  impossibility  to  obey  the  writ  was  shown,  because 
the  power  for  the  compulsory  purchase  of  lands  had  expired  in  July, 
1849,  and  the  application  for  a  mandamu-s  was  made  in  April,  1850. 
The  resolution  of  the  shareholders,  that  the  directors  should  not  com- 
mence any  new  branch  line  without  the  consent  of  a  general  meeting 
of  the  company,  is  not  equivalent  to  a  resolution  that  the  line  should 
be  abandoned. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  should  be 
made  absolute.  For  the  present,  we  must  assume  that  the  company 
have  entered  into  a  contract  to  make  the  line  in  question,  and  that 
it  is  obligatory  upon  them,  for  they  are  not  in  the  situation  of  a  com- 
pany who  have  not  exercised  any  of  the  powers  conferred  upon  them 
by  the  legislature.  The  land  owners,  also,  have  a  vital  interest  in 
seeing  that  the  contract  is  performed ;  therefore,  this  court  will,  upon 
their  application,  compel  the  company  by  mandamus  to  perform  that 
legal  obligation,  there  being  no  other  legal  remedy.  But  if  the  land 
owners  do  not  applv  until  the  powers  of  the  company  for  the  com- 
pulsory purchase  oi  lands  have  expired,  they  are  guilty  of  laches,  and 
call  upon  the  court  to  compel  the  company  to  do  that  which  is  illegal ; 
and  our  decision  in  Reg.  v.  TTie  London  and  North-western  Railway 
Company,  15  Jur.  873 ;  s.c.  ante,  p.  220,  proceeded  upon  that  principle. 
In  *Reg.  V.   The  Birmingham  and  Gloucester  Railway  Company^  2 
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Q.  B.  47,  61 ;  6  Jur.  146, 147,  it  was  laid  down,  that  a  return  by  th% 
company  that  they  could  not  obey  the  writ,  because  that  which  they 
were  commanded  to  do  had  become  impossible  by  reason  of  their  com- 
pulsory powers  of  purchasing  under  the  special  act  having  expired 
before  they  were  called  upon  to  do  it,  was  inadmissible ;  but,  with  the 
most  profound  respect  for  my  predecessor  in  this  seat,  I  think  that 
case  goes  too  far.  Still  it  lies  upon  those  who  contest  their  liability 
to  the  writ  to  show  the  impossibility  of  fulfilling  their  obligation ; 
and  that  is  not  shown  by  the  defenaants  in  this  case.  If  due  dili* 
gence  were  used,  the  line  might  be  completed  within  the  time  fixed 
by  the  legislature ;  the  defendants  do  not  aver  a  want  of  funds,  or  a 
disagreement  with  the  land  owners  as  to  the  terms  of  purchasing  the 
lands.  As  to  the  argument,  that  the  time  for  the  exercise  of  the  com- 
pulsory powers  will  expire  before  a  peremptory  mandamus  could  issue 
after  a  return  had  been  made  to  the  writ,  we  cannot  listen  to  it  If, 
instead  of  obeying  the  writ,  the  defendants  make  a  bad  return  to  it, 
they  will  do  so  at  their  periL  If  it  has  become  impossible  to  fulfil 
the  contract  at  the  time  of  the  issuing  of  the  peremptory  mandamus^ 
it  will  be  open  to  the  defendants  to  contest  their  liability  on  that 
ground  in  a  court  of  error.  But  we  shall  make  this  rule  absolutOi 
assuming  that  the  company  are  bound  to  obey  the  writ 

Patteson,  J.  If  we  saw  clearly  that  the  powers  of  the  company 
for  the  compulsory  purchase  of  lands  could  not  be  exercised,  this 
case  would  come  within  the  authority  of  Reg',  v.  T%e  London  and 
Nortli'Westem  Railway  Company^  15  Jur.  873 ;  s.  c.  ante^  p.  220,  but  I  am 
not  satisfied  that  such  is  the  state  of  the  case.  All  the  initiatory  steps 
may  be-  taken  by  the  company,  and  the  other  steps,  under  sect  84,  if 
necessary.  Therefore,  it  is  not  shown  that  the  company  are  disabled 
altogether  from  proceeding  to  complete  the  line,  nor  that.,  by  makincf 
this  rule  absolute,  we  bring  ourselves  within  the  predicament  oi 
issuing  a  writ  commanding  the  defendants  to  do  that  which  is  im- 
possible. 

CoLERiDOE,  J.  The  only  question  now  is,  whether  the  company 
have  sufficient  time  for  doing  an  act  which  we  must  assume,  for  the 
purposes  of  this  rule,  they  ought  to  have  done.  I  do  not  think  that 
they  have  made  out  the  impossibility  of  doing  it  at  the  present  time. 
It  may  turn  out  that  this  court  has  no  power  to  compel  them  to  com- 
plete the  line,  and  then  they  will  not  be  prejudiced  by  our  making 
this  rule  absolute.  But  if,  on  the  other  hand,  the  defendants  should 
make  a  return  to  the  writ,  and  the  court  should  ultimately  think 
that  they  were  bound  to  complete  the  linCf  they  will  receive  no 
benefit  from  the  delay  occasioned  by  making  a  return,  because  they 
will  have  been  proved  to  be  in  the  wrong.  In  considering  whether 
the  company  will  have  reasonable  time  for  purchasing  the  lands 
necessary  for  making  their  line,  time  must  be  taken  strictly  against 
them,  because,  on  the  passing  of  their  dct,  they  ought  to  have  taken 
steps  bona  fide  for  the  purchase  of  the  lands.  On  the  other  bandf  in 
considering  whether  the  land  owners  have  been  guilty  of  negligeooe 
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in  making  this  application,  time  ought  to  be  taken  favorably  as 
regards  them,  because  they  are  under  a  difficulty  in  knowing  at  what 
period  they  ought  to  apply  for  a  mandamus  against  the  company; 
and  I  am  of  opinion  that  they  have  not  been  guilty  of  any  negli- 
gence. The  whole  period  down  to  1849  is  accounted  for,  and  we 
ought  to  reckon  from  that  time  in  estimating  whether  they  have  been 
guilty  of  negligence  in  making  this  application. 

Erle,  J.  It  has  been  admitted  throughout  the  argument,  that  the 
obtaining  a  private  act,  enabling  parties  to  execute  a  work  such  as 
this,  creates  an  obligation  upon  the  parties  to  complete  it.  Therefore, 
the  only  question  now  is,  whether  the  applicants  in  this  case  have 
come  to  this  court  within  a  reasonable  time.  And  the  question  is 
reduced  to  this  point,  whether  there  is  sufficient  time  for  the  per- 
formance by  the  defendants  of  an  assumed  legal  duty.  I  think  there 
is.  As  to  the  wide  proposition,  that  the  special  act  imposes  upon 
the  company  an  obligation  to  make  this  line,  which  may  be  enforced 
by  mandamus,  that  is  open  to  further  consideration. 

Rule  absolute. 


Regina  V*  The  Lancashire  and  Yorkshire  Railway  Company. 

Trinity  Term,  Jane  13,  1851. 

Rule  calling  upon  the  defendants  to  show  cause  why  a  mandamus 
should  not  issue,  directed  to  them,  commanding  them  to  make  and 
complete  a  branch  railway  from  Salter  Hebble  to  Huddersfield.  It 
appeared  from  the  affidavits  that  the  company  were  incorporated  by 
Stat  9  &  10  Vict  A.  D.  1846,  and  were  entitled  to  raise  altogether 
2,000,000/.,  and  no  more.  They  had  borrowed  354,000/,  on  the  se- 
curity of  bonds  under  their  seal,  and,  if  the  calls  had  been  paid  up, 
1,624,000/.  would  have  been  raised.  They  had  expended  all  the 
money  raised,  and  were  under  liabilities  to  the  amount  of  100,000/., 
and  were  unable  to  raise  more  monev.  The  communication  be- 
tween the  two  towns  was  sufficient,  and  if  the  railway  was  open  for 
public  use,  it  would  not  pay  the  working  expenses.  The  powers  of 
the  company  for  the  compulsory  purchase  of  lands  were  in  the  first 
instance  given  for  three  years,  and  were  subsequentlv  extended  for  a 
period  which  would  expire  on  the  18th  of  August,  1851.  The  appli- 
cation to  the  company  to  proceed  in  making  and  completing  the  rail- 
way was  made  in  April  last  The  affidavit  of  the  engineer  of  the 
company  stated  that  two  months  would  elapse  before  the  requisite 
notices  could  be  given,  and  that  four  years  would  be  required  to 
complete  and  construct  the  railway.  At  a  general  meeting  of  the 
shareholders  it  had  been  resolved,  that  the  making  of  this  branch; 
should  be  abandoned.  This  resolution  was  published  in  the  local 
newspapers,  and  was  notorious  to  all  persons  interested  in  the  pro- 
gf ess  and  oonatniction  of  the  works  of  the  railway. 
VOL.  VI.  23 
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Sir  F.  Kellyy  Peacock^  WilkinSf  Serj.,  and  Tomlinson  showed 
cause.  There  is  sufficient  means  of  communication  between  the 
two  towns  without  the  branch  which  the  defendants  are  called  upon 
to  make. 

[Lord  Campbelly  C.  J.  That  is  a  subject  for  the  consideration  of  the 
legislature.] 

The  court  will  not  compel  the  defendants  to  purchase  engines  and 
to  run  trains  when  that  would  be  done  at  a  loss  to  the  company. 

[Lord  Campbell^  C.  J.  None  of  the  railway  acta  compel  the  com- 
panies to  run  trains. 

Erie,  J.  There  is  a  clause  in  the  special  act  enabling  the  defend- 
ants to  act  as  carriers ;  that  is  compulsory,  as  in  the  case  of  a  clause 
enabling  the  company  to  lay  down  rails. 

Lord  Campbell,  C.  J.  We  will  not  issue  a  mandamus  commanding 
the  defendants  to  commit  a  trespass.] 

Nor  will  the  court  grant  a  mandamus  commanding  the  defendants 
to  do  that  which  is  impracticable  at  the  time.  There  was  laches  and 
unnecessary  and  unreasonable  delay  in  deferring  the  application  to 
the  company  to  make  the  railway  until  April  last,  since  the  powers 
for  the  compulsory  purchase  of  lands,  which  have  continued  for  five 
years,  will  cease  in  August  next. 

[Lord  Campbell,  C.  J.  It  cannot  be  said  that  there  has  been  laches 
during  the  whole  of  the  five  years.] 

Sect  84  of  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9 
Vict.  c.  18,  contemplates  the  necessity  of  a  survey  before  the  works 
are  cpmmenced ;  it  contains  a  proviso,  that  for  the  purpose  merely 
of  surveying  and  taking  levels,  and  of  probing  or  boring  to  ascertain 
the  nature  of  the  soil,  and  of  setting  out  the  line  of  the  works,  it  shall 
be  lawful  for  the  company  to  enter  upon  the  land  without  previous 
consent  The  deposit  of  the  purchase  money  gives  no  title  to  the 
land. 

[Lord  Campbell,  C.  J.  According  to  the  decision  of  this  court,  it 
gives  a  title  which  cannot  be  disturbed.] 

But  that  is  a  title  to  the  possession  only.  The  resolution  passed 
at  a  meeting  of  the  shareholders  is  a  bar  to  this  application  by  share- 
holders who  may  not  have  paid  up  their  shares. 

Sir  F,  Thesiger,  (with  him  were  Knowles  and  J,  Addison,)  contra. 
The  resolution  of  the  shareholders  to  abandon  the  line  was  illegal, 
and  would  be  no  bar  even  to  an  application  by  shareholders.  In 
Reg.  v.  The  Eastern  Counties  Railway  Company,  10  Ad.  &  El.  631, 
the  application  for  a  mandamus  to  complete  the  railway  was  made 
upon  the  affidavits  of  shareholders.  (See  10  Ad.  &  El.  536,  539, 
549.)  But  one  of  the  parties  who  makes  this  application  is  a  land 
owner ;  and  the  land  owners  would  not  be  affected  by  the  resolution 
of  the  shareholders ;  and  if  they  could  be  affected  by  it,  they  had  no 
notice  of  it ;  the  advertising  it  did  not  operate  as  notice  to  them. 
[He  was  then  stopped.] 

LoBD  Campbell,  C.  J.    There  is  no  distinction  between  this  case 
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and  Reg,  v.  The  Yorky  Newcastle^  and  Benvick  Railway  Company^ 
which  we  disposed  of  in  this  term. 

Patteson,  Coleridge,  and  Erle,  JJ.,  concurred. 

Rule  absohUe, 
On  a  subsequent  day,  (June  16,)  — 

Peacock  and  TbnUinson  showed  cause  against  another  rule  for  a 
similar  mundamus  against  the  same  defendants,  on  the  ground  that  it 
was  not  shown  by  the  affidavits  upon  which  the  rule  was  obtained 
that  the  defendants  had  funds  for  completing  the  railway. 

Sir  F.  Thesiger  and  Hugh  EUlj  contra,  were  not  called  upon. 

Lord  Campbell,  C.  J.  We  shall  presume  that  the  company  have 
funds. 

Patteson,  Coleridge,  and  Erle,  JJ.,  concuired. 

Rule  absoluie. 


,  Regina  t;.  The  Justices  of  Middlesex.^ 

Ball  Court,  Easter  Term,  May  6,  1851. 

Costs  of  MamUimus  to  Sessions. 

The  riffht  to  the  costs  of  a  mandamus  to  sessions  to  hear  an  appeal  does  not  depend  upon 
whether  or  not  canse  has  been  Tcxatioasly  shown  against  the  role  for  the  writ,  bat  whether 

canse  has  been  onsacoessfolljr  shown. 

# 

At  the  sessions,  an  objection  was  raised  bj  the  bench  to  the  right  of  the  appellants  to  be 
heard,  and  they  accordingly  refused  to  hear  the  appeal.  Upon  a  motion  tor  a  mandamus 
to  compel  them  to  hear  it,  the  respondents  showed  cause  j  but  the  rule  was  made  absolute, 
and  the  appellants  succeeded  at  the  sessions : — 

jETeU,  uqon  an  application  by  the  appellants  for  the  costs  of  the  application  for  the  manda' 
muSy  taat  they  were  entitled  to  have  them  from  ihe  respondents. 

This  was  a  rule  calling  on  the  church-wardens  and  overseers  of  the 
parish  of  St.  James,  Clerkenwell,  to  show  cfluse  why  they  should  not 
pay  to  the  church-wardens  and  overseers  of  the  parish  of  St  Luke, 
or  their  attorney,  their  costs  of  obtaining  a  writ  of  mandamus  in  this 
prosecution,  the  costs  of  and  incident  to  the  said  writ,  and  also  the 
costs  of  the  present  application.  It  appeared  that  an  order  for  the 
removal  of  a  pauper  from  St.  James's  to  St  Luke's  had  been  made 
on  the  10th  of  July,  1846 ;  that  notice  of  appeal  was  given  on  the 
10th  of  August,  but  afterwards  countermanded,  and  the  pauper  was 
removed  on  the  28th  of  September ;  notice  and  grounds  of  appeal 
were  served  on  the  23d  of  November ;  the  appeal  came  on  for  hearing 

1  15  Jur..907. 
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on  the  11th  of  December.  It  appeared  to  the  magistrates  that  there 
was  not  any  grievance  for  which  an  appeal  would  lie,  and  they,  there- 
fore, refused  to  hear  it ;  they  also  refused  to  grant  the  appellants  a 
case.  A  mandamus  had  been  obtained  from  this  court,  commanding 
the  justices  to  enter  continuances  and  hear  the  appeal;  it  was 
respited  from  sessions  to  sessions,  until  the  27th  of  January,  1850, 
when  the  order  of  removal  was  quashed,  subject  to  a  case.  No  cer^ 
Hora/ri^  however,  had  issued  to  bring  up  the  case,  but  the  pauper  was 
taken  back  on  the  30th  of  January,  and  the  respondents  had  paid  the 
costs  of  his  removal  and  maintenance. 

HaU  showed  cause.  The  general  rule  is,  that  a  party  is  not  to  pay 
the  costs  of  supporting  a  judgment  made  in  his  own  favor.  The 
objection  here  had  been  tsiken  by  the  ma^trates  themselves ;  and 
that  distinguished  the  case  from  Reg,  v.  The  Justices  of  Surrey^  14 
Jur.  457.  The  question  there  was  a  mere  point  of  practice,  whereas 
here  an  important  point  of  law  was  involved;  and  as  judgment  be- 
low had  been  given  for  the  respondents,  they  acted  correctly  in 
opposing  the  mandamus. 

[  Coleridge^  J.  Do  you  maintain  that,  because  you  were  right  in 
showing  cause,  you  ought  not  to  pay  costs?] 

He  submitted  that  the  special  circumstances  of  the  case  formed  an 
exception  to  the  general  rule.  Another  point  was,  that  the  applicants 
were  too  late  in  their  application.  The  case  was  at  an  end  immedi- 
ately the  continuances  were  entered,  and  they  could  not  now  come 
upon  the  church-wardens  and  overseers  of  1850  to  pav  the  costs  of 
the  church-wardens  and  overseers  of  1847  and  1848.  [He  referred  to 
Stat.  11  &  12  Vict  c.  91.] 

Pashley^  in  support  of  the  rule,  was  not  called  upon. 

CoLERmcE,  J.  I  cannot  think  this  application  too  late.  Till  the 
appeal  was  decided,  the  question  of  costs  could  not  be  said  to  arise. 
Now,  on  the  general  point,  I  must  say  the  course  of  the  decisions  is 
uniform.  The  decision  of  the  Quarter  Sessions  we  must  nq^  take 
to  be  wrong ;  the  application  was  to  reverse  that  decbion,  and  the 
other  side  were  not  bound  to  oppose  that  application ;  they  might,  or 
they  might  not,  do  so.  If  they  ao,  although  it  cannot  be  said  thev  do 
any  thing  wrong  or  vexatious,  yet  they  act  at  their  own  peril,  and  are 
not  to  throw  the  costs  of  their  opposition  on  the  other  side.  The  un- 
successful party  must  pay  the  costs.  Surely  it  is  not  to  be  laid 
down  as  a  rule,  that  costs  are  only  to  be  given  where  there  is  mis- 
conduct or  fraud  on  the  part  of  the  unsuccessful  party. 

Rule  absolute. 
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Reoina  V.  The  Dean  and  Chapter  of  Rochester.* 

Easter  Term,  April  26  and  30,  1851. 

Mandamus  —  Grammar  School  —  Removal  of  Master  —  Visitor  — 

Disqimlification  —  Excess  of  Jurisdiction. 

Mandamus  to  the  dean  and  chapter  of  B.  to  restore  the  prosecutor  to  the  office  of  head  mas- 
ter of  the  grammar  school  or  the  cathedral.  Betnm,  {after  setting  out  the  statutes  of  the 
founder  of  the  cathedral  church,  by  which  the  head  master  of  the  grammar  school  was  to 
be  elected  by  the  dean  and  chapter,  and  the  bishop  was  appointed  visitor  of  the  cathedral 
church,)  that  the  prosecutor,  having  been  removed  from  his  office,  had  not  appealed  to  the 
bishop.  Plea,  that  the  writing  and  publishing  of  a  certain  pamphlet  was  the  cause  of  re- 
moval of  the  prosecutor  from  his  office:  that  the  bishop  or  B.  was  formerly  the  dean  of 
W.,  and  that  the  matters  contained  in  the  pamphlet,  wnich  relate  to  the  improper  appli- 
cation of  the  funds  of  the  cathedral  church  of  W.,  were  written  and  published  of  and 
concerning  the  bishop  of  B.  as  former  dean  of  W.  ^  that  the  prosecutor  wrote  and  pub- 
lished the  pamphlet  with  the  intention  of  attributing  to  the  dean  and  chapter  of  W.,  while 
the  said  bishop  of  B  was  dean  of  W.,  the  same  identical  neglect  and  improper  conduct 
with  respect  to  the  cathedral  church  of  W.,  and  in  and  about  the  application  of  the  funds 
and  endowments  relating  thereto,  as  are  charged  against  the  dean  and  chapter  of  B.  with 
respect  to  the  cathedral  church  of  B.,  and  in  and  about  the  misapplication  of  the  funds 
and  endowments  relating  thereto ;  that  passages  in  the  pamphlet  were  written  and  pub- 
lished with  the  intention  of  imputing  to  the  bishop  of  B.,  as  visitor  of  the  cathedral  church 
of  B.,  a  knowledge  of  the  misappucation  of  the  funds,  in  violation  of  the  stetutes  of 
the  said  cathedral  church,  by  the  dean  and  chapter ;  and  that  the  dean  and  chapter  had 
declared,  under  their  common  seal,  that  they  removed  the  prosecutor  from  bis  office  in 
consequence  of  his  having  written  and  published,  in  the  said  pamphlet,  passages  untruly 
alleged  to  be  libellous,  and  directed  as  well  against  the  dean  and  canons  of  the  cathedral 
church  of  B.  as  against  the  bishop  of  the  diocese,  and  likewise  against  the  deans  and 
canons  of  other  cathedral  churches ;  that  by  reason  of  the  premises,  the  bishop  had  such 
an  interest  in  the  cause  of  removal  of  the  prosecutor  as  to^  disqualify  him  from  acting  as 
visitor. 

By  the  35th  statute,  "  De  Corrigendis  Excessibus,**  si  ^nis  minorum  canonicorum,  clerico- 
rum,  aut  aliorum  ministromm  in  levi  culpa  delinquent  arbitrio  decani  aut  eo  absente  vice 
decani  corrigatur ;  sin  gravius  fuerit  delictum  (si  justum  judicabitur)  ah  iisdem  expeUa- 
tnr  a  quibus  fuit  admissus.  The  38th  statute,  "  De  Yisitatione  Ecclesise,"  by  which  the 
bishop  was  appointed  visitor,  contained  the  following  clause :  "  Omniaque  faciat  quae  ad 
visitatoris  officium  do  jure  pertinere  denoscnntnr/* 

Upon  demurrer  to  the  return : — 

He^cf,  first,  that  the  35th  statute  did  not  give  the  dean  and  chapter  authority  to  act  as  visitor 
of  the  grammar  school. 

Secondly,  that,  the  bishop  being  constituted  visitor  of  the  grammar  school  by  the  38th 
statute,  the  cause  of  removal  of  the  prosecutor  from  his  office  was  not  an  excess  of  juris- 
diction by  the  dean  and  chapter  which  could  be  made  the  ground  of  a  mandamus. 

Thirdly,  that  the  bishop  had  not  such  a  personal  interest  in  the  cause  of  removal  of  the 
prosecutor  as  disqualified  him  from  acting  as  visitor. 

Mandamus  to  the  Dean  and  Chapter  of  the  Cathedral  Church  of 
Rochester  recited  that  Robert  Whiston,  clerk,  had  been  duly  elected 
and  admitted  to,  and  into  the  place  and  office,  of  head  master  of  the 
grammar  school  of,  or  annexed  to,  the  said  cathedral  church,  founded 
by  letters  patent  of  King  Henry  VIIL  and  that  the  defendants,  with- 
out any  reasonable  cause,  unjustly  removed  him,  and  commanded 
them  to  restore  him  to  the  said  place  and  office.  Return,  that  King 
Henry  VHL  was  seized  in  his  demesne  as  of  fee,  in  right  of  his  crown, 

^  15  Jur.  92a 
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of  certain  lands  in  Rochester,  the  same  lands  having  been  the  site  of 
a  certain  convent  or  monastery,  to  wit,  &c.,  and  being  so  seized,  on 
the  18th  of  June,  in  the  thirty-third  year  of  his  reign,  by  his  letters 
patent,  founded  the  Cathedral  Church  of  Rochester.  The  letters 
patent  were  set  out;  they  contained  the  grant  of  a  common  seal  to 
the  dean  and  chapter,  by  which  they  might  bind  themselves  and 
their  successors,  and  contained  the  following  clause :  ^  Volumus 
etiam  ei  per  pressentes  concedimus  preefato  decano  et  capitulo 
dictsB  ecclesia  cathedralis  Christi  et  Beatae  MariaB  Virginls,  Roffensis, 
et  successor!  bus  suis,  quod  decanus  ecclesise  cathedralis  illius  pro  tem- 
pore existens  omnes  et  singulos  ecclesiee  ejusdem  cathedralis  inferiores 
officiarios  et  ministros  ac  alias  preedicts  ecclesiee  cathedralis  Christi 
et  Beatas  MarisB  Virginis,  Ronensis,  quascumque  personas,  prout 
casus  sive  causa  exiget,  faciet,  constituet  et  admittet  et  acceptabit  de 
tempore  in  tempus  in  perpetuum,  et  eos  ac  eorum  quemlibet  sic  ad- 
missos  vel  admissum  ob  causam  legitimam  non  solum  corrigere, 
deponere,  sed  etiam  ab  eadem  ecclesia  cathedrali  amovere  et  expellere 
possit  et  valeat."  That  on  the  30th  of  June,  in  the  thirty-sixth  year 
of  his  reign.  King  Henry  VIIL,  by  indenture,  made  in  pursuance  of 
the  provision  in  that  behalf  in  the  said  letters  patent,  declared  divers 
ordinances,  rules,  and  statutes  of  and  concerning  the  premises  in  the 
said  letters  patent  mentioned,  to  the  tenor  and  effect  following.  The 
statutes  were  set  out,  among  which  the  most  material  are  the  fol- 
lowing :  — 

'<  3.  JurarneiUum  Decani. 

^  Ego  N.  qui  in  decanum  hujus  ecclesiae  cathedralis  electus  et  in- 
stitutus  sum  Deum  testor,  et  per  hsec  sancta  Dei  evangelia  juro,  quod 
pro  virili  mea  in  hac  ecclesia  bene  et  fideliter  regam  et  gubernabo  . 
juxta  ordinationes  et  statuta  ejusdem.  Et  quod  omnia  illius  bona, 
terras,  tenementa,  reditus  et  possessiones,  juraque  et  libertates,  atque 
privilegia,  ceeterasque  res  universas,  tarn  mobiles  (salvo  eorum  rationa- 
bili  usu)  quam  immobiles,  et  alia  omnia  commoda  ejusdem  ecdesiae 
bene  et  utiliter  custodiem  ac  servabo,  atque  ab  aliis  similiter  fieri  cu- 
rabo :  ad  hcec  omuia  et  singula  statuta  et  ordinationes  Regis  Henrici 
Octavi  fundatoris  nostri  quatenus  me  concern unt  bene  et  fideliter 
observabo,  et  ab  aliis  quatenus  eos  concernunt  studiose  observari 
procurabo.     Sicut  me  Deus  adjuvet  et  hsBC  sancta  Dei  evangelia. 

"  Volumus  autem  ut  tam  decanus  ipse  quam  canonici  et  caeteri 
ecclesise  nostrsD  ministri  in  admissione  sua  in  regies  majestatis  succes- 
sionem  et  supremitatem  juxta  formam  statutorum  regni  hujus  in  hoc 
ipsum  editorum  jurent." 

"4.  De  Officio  Decani. 

**  Quoniam  decanum  vigilantem  esse  decet  veluti  oculum  in  corpore, 
•qui  reliquis  corporis  membris  baud  negligenter  prospiciat,  statuimus 
et  volumus,  ut  decanus  qui  pro  tempore  merit  cum  omni  solicitudine 
prssit,  canonicos  caeterosque  ministros  ecclesiee  omnes  moneat,  in- 
crepet,  arguat,  obsecret,  oppSrtune  importune  instet,  tanquam  excu- 
bias  agens  in  reliquum  gregem  suro  cursB  commissum :  curet  autem 
ut  divina  officia  cum  decoro  celebrentur,  ut  condones  praescriptis 
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diebus  habeantur,  ut  pueri  cum  fructu  institaantcuri  ut  eleemoBynsB  pau- 
peribus  distribuantur,  ut  in  universum  concredita  sibi  munera  singoli 
fideliter  obeant:  prsBterea  decani  interesse  debet  ut  cum  prssens 
fuerit  honestam  et  competentera  familiam  alat,  pauperibus  panem 
frangat,  qua  in  re  ipsius  conscientiam  oneramus  ut  honeste  et  fni* 
galiter  in  omnibus  se  exhibeat  Decanum  autem  insigniter  miseram 
castigabit  episcopus.  Canonicos  vero  insigniter  miseros  castigabit 
decanus,  qui  etiam  malos  et  in  officio  tardos  per  statuta  corriget  atque 
puniet" 

^  9.  De  Obedientia  Decano  prcsstanda. 

^  Quum  doceat  divus  Paulus  preBpositis  obediendum  esse,  volumua 
et  mandamus,  ut  tarn  canonici  quam  minores  canonici  et  cceteri 
ecclesisB  nostrcs  ministri  omnes  et  singuli  ipsum  decanum,  caput  suum 
et  ducem  agnoscant  ipsumque  revereantur,  et  in  omnibus  rebus  man* 
datis  licitis  et  honestis,  quae  statuta  nostra  concernunt,  aut  ad  bonum 
regimen  et  statum  ecclesiee  nostras  pertinent,  ipsi  decano  aut  ipsius 
vicem  obeuoti  aut  illis  absentibus  seniori  secundum  admissionem 
canonico  pareant,  obediant,  adsistant  et  auxilientur." 

^  21.  Juramentum  Ministrorum, 

<'  Ego  N.  ecclesisB  cathedralis  Christi  et  Beatse  Mariee,  RofTensis,  in 
N.  electus  juro,  quod  quamdiu  in  hac  ecclesia  morabor  omnes  ordi- 
nationes  et  statuta  a  potentissimo  Rege  Henrico  Octavo  hujus  ecclesies 
fundatore  edita  quatenus  me  concernunt  pro  mea  virili  inviolabiliter 
observabo :  ad  hsec  decano  et  canonicis  debitam  obedientiam  ac  reve- 
rentiam  exhibebo.  Denique  commodum  et  honorem  hujus  ecclesiee 
diligenter  procurabo.  Sicut  me  Deus  adjuvet  et  heec  sancta  Dei 
evangelia. 

"  Quod  quidem  juramentum  in  admissione  sua  preestare  volumus 
singulos  ecclesiee  nostroe  ministros." 

"  26.  De  Pueris  Orammatids^  et  eorum  Ihformatoribus. 

"  Ut  pietas  et  bonee  literee  perpetuo  in  ecclesia  nostra  suppullascant, 
crescant,  floreant,  et  suo  tempore  in  gloriam  Dei  et  reipublicse  com- 
modum et  ornamentum  fructificent,  statuimus  et  ordinamus,  ut  ad 
electionem  et  designationem  decani,  aut  eo  absente  vice  decani,  et 
capituli  sint  perpetuo  in  ecclesia  nostra  Roifensi  viginti  pueri  pau- 
peres  et  amicorum  ope  destituti  de  bonis  ecclesiee  nostras  alendi, 
ingeniis  (quoad  fieri  potest)  ad  discendum  natis  et  aptis.  Quos  tamen 
admitti  nolumus  in  pauperes  pueros  ecclesiee  nostrse  antequam  nove* 
rint  legere,  scribere,  et  mediocriter  calluerint  prima  grammaticee  rudi- 
menta,  idque  judicio  decani  et  archididasculi,  atque  hos  pueros 
volumus  impensis  ecclesiee  nostree  edi  donee  mediocrem  Latins  gram- 
maticee notitiam  adepti  fuerint,  cui  rei  dabitur  quatuor  annorum 
spatium,  aut  si  ita  decano  et  archididasculo  visum  sit  ad  summam 
quinque  et  non  amplius.  Volumus  autem  ut  nullus  nisi  ecclesiee 
nostrce  Boffensifl  chorista  fuerit  in  pauperem  discipulum  ecclesiee 
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nostrae  eligatur,  qui  nonum  eetatis  suee  annum  non  compleverit  vel 
qui  quintum  decimum  sstatis  suae  annum  excesserit.     Quod  si  quis 

Euerorum  insigni  tarditate  et  hebetudine  notabilis  sit  aut  natura  ab 
teris  abhorrenti,  hunc  post  multam  probationem  volumus  per  deca- 
num  expelli  et  alio  amandari,  ne  veluti  fucus  apum  mella  devoret 
Atque  hie  conscientiam  informatorum  oneramus,  ut  quantam  maxi- 
mam  potuerint  operam  ac  diiigentiam  adhibeant,  quod  pueri  omnes 
in  literis  progrediantur  et  proficiant,  et  nequem  puerum  tarditatis  vitio  * 
insigniter  notatum  inter  caeteros  diutiiis  inutiliter  heerere  sinant,  quin 
illius  nomen  statim  decano  deferant,  ut  eo  araoto  ad  illius  locum 
aptior  per  decanum  aut  eo  absente  vice  decanum  et  capitulum  eli- 
gatur. Statuimus  preeterea  ut  per  decanum  vel  eo  absente  vice  deca- 
num et  capitulum  unus  eligatur  Latine  et  Greece  doctus,  bonae  famse 
et  piee  vitae,  docendi  facilitate  imbutus,  qui  tam  viginti  illos  ecclesise 
nostrae  pueros  quam  alios  quoscunque  grammaticam  discendi  gratia 
ad  scholam  nostram  confluentes  pietate  excolat  et  bonis  literis  ex- 
ornet:  hie  in  schola  nostra  primas  obtineat  et  archididasculus  sive 
praecipuus  informator  esto.  Rursum  per  decanum  aut  eo  absente 
vice  decanum  et  capitulum  volumus  virum  alterum  eligi  bonae  famae 
et  piae  vitae,  Latine  doctum  docendique  £acultate  imbutum,  qui  sub 
archi  didasculo  pueros  docebit  prima  scilicet  grammaticae  rudimenta 
et  proinde  hypo  didasculus  sive  secundarius  informator  appellabitur. 
Hos  vero  informatores  puerorum  volumus,  ut  regulis  et  docendi  ordine 
quem  decanus  et  capitulum  praescribendum  duxerint  diligenter  ac 
fideliter  obsecundent,  quod  si  desidiosi  aut  negligentes  aut  minus  ad 
docendum  apti  inveniantur  post  trinam  monitionem  a  decano  et 
capitulo  admoneantur  et  ab  officio  deponantur.  Omnia  autem  ad 
functionem  suam  spectantia  se  fideliter  praestaturos  juramento  pro- 
mittent" 

"  35.  De  Carriffendis  Excessibus. 

"  Ut  in  ecclesia  nostra  morum  integritas  servetur  statuimus  et  volu- 
mus, ut  si  quis  minorum  canonicorum,  clericorum,  aut  aliorum  minis- 
trorum  in  levi  culpa  delinquent  arbitrio  decani  aut  eo  absente  vice 
decani  corrigatur ;  sin  gravius  fuerit  delictum  (si  justum  judicabitur) 
ab  iisdem'  expellatur  a  quibus  fuit  admissus.  Si  quis  autem  canoni- 
corum in  onensa  aliqua  aut  crimine  uude  ecclesiae  nostrae  grave 
Bcandalum  oriri  possit  culpabilis  inventus  fuerit,  is  per  decanum  aut 
eo  absente  vice  decanum  admoneatur:  quod  si  tertio  admonitus  se 
non  emendaverit  apud  episcopum  visitatorem  suum  accusetur  et  illius 
judicio  corrigatur.  Pauperum  vero  quoties  delinquerint  correc.tionem 
decani  aut  eo  absente  vice  decani  judicio  reservamus,  qui  si  incorrigi- 
biles  permanserint  per  decanum  cum  capituli  consensu  a  nostra 
ecclesia  expellantur  et  omne  in  ea  emolumentum  perdant" 

"  38.  De  V%sit(Uume  EccleHm. 

"  Nullum  opus  est  adeo  pie  caeptum,  adeo  prospere  productum,  adeo 
fideliter  consummatum,  quod  non  facile  subruatur  ac  incuria  et  neg- 
ligentia  subvertatur;  nuUa  tam  sancta  et  firma  statuta  conduntui 
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quin  temporis  diuturnitate  in  oblivionem  et  contemptum  veniant,  si 
non  adsit  continua  vigilantia  et  pietatis  zelus :  quod  quidem  ne  in 
ecclesia  nostra  unquam  fiat  aut  evenire  possit  nos  espiscopi  Roffensis, 
qui  pro  tempore  fuerit,  fide  ac  diligentia  freti  enndem  ecclesiee  nostr® 
cathedralis  Roffensis  visitatorem  constituimus,  volentes  ac  mandantes 
ut  pro  Christiana  fide,  et  ardenti  pietatis  zelo  vjgilet,  et  graviter  curet 
ut  h£ec  statuta  et  ordinationes  ecclesiee  nostrse  a  nobis  editee  inviola- 
biliter  observentur,  possessiones  et  bona  tarn  spiritualia  quam  tempo- 
ralia  prospero  statu  floreant,  jura,  libertates  et  privilegia  conserventur 
et  defendantur :  atque,  ut  h£ec  ita  fiant,  statuimus  et  volunlus,  ut 
episcopus  ipse  quoties  a  decano  vel  a  duobus  canonicis  rogatus  fueriti 
immo  licet  non  rogatus  semel  tamen  quovis  triennio  ad  ecclesiam 
nostram  in  persona  propria  (nisi  grandis  obstiterit  necessitas)  alioquin 
per  cancellarium  suum  accedat,  decanum,  canonicos,  minores  canoni- 
cos,  clericos,  ceeterosque  omnes  ecclesisB  nostrse  ministros  in  locum 
congruum  convocet.  Cui  quidem  episcopo  praesentis  statuti  vigore 
plenam  concedimus  potestatem  et  authoritatem,  ut  super  singulis 
articulis  in  statutis  nostris  contentis  et  quibuscunque  aliis  articulis 
statum,  commodum  aut  honorem  ecdesisB  nostras  concementibuSy 
decanum,  canonicos,  minores  canonicos,  caeterosque  ministros  cogat| 
et  coram  quemlibet  per  juramentum  eccleaifie  prasstitum  veritatem 
dicere  de  omnibus  delictis  et  criminibus  quibuscunque.  Ck>mperta 
autem  et  probata  juxta  delicti  et  criminis  mensuram  puniat  episcopus 
atque  reformet,  omniaque  faciat  quae  ad  vitiorum  resecationem  neces- 
saria  videbuntur,  quasque  ad  visitatoris  officium  de  jure  pertinere 
denoscuntur.  Quos  quidem  oitmes  tam  decanum  quam  canonicos 
et  alios  ecclesiae  nostras  ministros  quoad  omnia  praemissa  volumus  et 
mandamus  ipsi  episcopo  parere  et  obedire.  Statuimus  autei[n  in 
virtute  juramenti  ecclesiae  nostrse  praastiti,  ut  nemo  contra  decanum 
aut  canonicos  aut  aliquem  ministroram  ecclesiae  nostras  quicquam 
dicat  et  enunciet  nisi  quod  verum  crediderit  aut  de  quo  publica  vox 
vel  fama  circumlata  fuerit  Volumus  praeterea  ut  decanus  communi- 
bus  ecclesisB  nostras  sumptibus  episcopo  visitanti  octoque  personia 
comitato  uuam  aut  ad  summam  duas  refectiones  intra  ecclesias  nostras 
asdes  preparet  et  apponat.  Porro  quia  base  nostra  statuta  perpetuo 
durare  optamus,  volumus  ut  si  qua  ambiguitas,  contentio  aut  dissentio 
orta  fuerit  posthac  inter  decanum  et  canonicos  aut  inter  canonicos 
ipsos  de  vero  et  sincero  intellectu  statutorum  nostroram,  quas  omnia 
juxta  planum  et  grammaticum  sensum  intelligi  volumus,  decernimus 
ut  statutum  iUud  vel  aliqua  statuti  clausula  de  qua  orta  est  contentio 
ad  Archiepiscopum  Cantuariensem  i:eferatur,  cujus  interpretationi  et 
declarationi,  modo  statutis  nostris  non  repugnet,  eos  qui  dubitarunt 
aut  contenderunt  sine  delatione  aut  contradictione  stare  et  obedire 
prascipimus.  Inhibemus  tamen  visitatori  et  statutorum  declaratori 
aliisque  omnibus  cujuscunque  dignitatis  aut  authoritatis  fuerint  ne 
nlla  nova  statuta  condant  aut  cum  aliquo  dispensent :  Jnhibemus 
etiam  decano  et  canonicis  ecclesias  nostr£e  ne  hujusmodi  statuta 
recipiant  sub  pcsna  perjurii  et  amotionis  perpetuas  ab  ecclesia  nostra. 
Beservamus  tamen  nobis  et  successoribus  nostris  plenam  potestatem 
et  authoritatem  statuta  hasc  mutandi,  alterandi,  et  si  videbitur  etiam 
nova  condendi." 
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That  the  said  cathedral  church  is  a  cathedral  church  within  the 
meaning  of  an  act  of  Parliament  passed  in  the  sixth  year  of  Queen 
Anne,  intituled  "  An  Act  for  the  avoiding  of  Doubts  and  Questions 
touching  the  Statutes  of  divers  Cathedrals  and  Collegiate  Churches;" 
that  the  Bishop  of  Rochester  for  the  time  being  has,  under  and  by  virtue 
of  the  same  statute,  rules,  and  ordinances,  and  the  same  letters  patent, 
been  the  visitor  of  the  said  cathedral  church ;  and  that  the  said  Robert 
Whiston  was  elected  head  master  under,  and  by  virtue  of,  and  in  con- 
formity with  the  said  statutes,  rules,  and  ordinances ;  and  the  said 
Robert  Whiston  having  been  removed  from  the  said  cathedral  church, 
and  from  his  said  office  or  employment  of  head  master  as  aforesaid, 
to  wit,  for  lawful  cause  in  that  behalf,  be,  the  said  Robert  Whiston, 
has  not  appealed  to  the  Bishop  of  Rochester  for  the  time  being,  as  it 
was  lawful  for  him  to  do  if  he  had  so  thought  fit ;  and  that  before, 
and  at  the  time  of,  the  said  removal  and  of  issuing  the  said  writ,  the 
Right  Rev.  George  Murray,  by  divine  permission  Lord  Bishop  of 
Rochester,  was,  and  thence  hitherto  has  continued  to  be,  and  is  the 
Bishop  of  Rochester.  First  plea,  that  the  cause  for  which  the  prose- 
cutor was  removed  from  the  said  cathedral  church,  and  from  his  said 
office  or  employment  of  head  master,  was  not  a  lawful  cause  in  thai 
behalf,  in  manner  and  form,  &c.  Second  plea,  as  to  so  much  of  the 
said  return  as  relates  to  the  prosecutor  not  having  appealed  to  the 
said  Bishop  of  Rochester,  as  in  the  said  return  it  is  alleged  that  it  was 
lawful  for  the  prosecutor  to  do,  the  prosecutor  repeats  the  averments 
in  the  next  succeeding  plea,  as  to  the  cause  of  his  removal,  and  says, 
that  the  matters  and  things  in  the  said  pamphlet  averred  and  intended 
to  be  implied  and  understood  were  true;  and  that  the  writing,  print- 
ing, and  publishing  of  the  pamphlet  in  the  next  succeeding  plea  men- 
tioned is  the  said  cause  of  removal  in  the  return  alleged  as  the  cause 
of  removal  of  the  prosecutor  from  his  said  office  of  head  master,  as 
in  the  said  return  mentioned,  and  not  any  other  or  different  cause 
whatsoever;  and  that  there  never  was  any  cause  for  his  said  removal 
other  than  the  writing,  and  causing  to  be  printed  and  published,  the 
said  pamphlet  by  the  prosecutor,  as  in  the  same  plea  mentioned ;  and 
that  the  Bishop  of  Rochester  in  the  said  pamphlet  mentioned  is  the 
same  Bishop  of  Rochester  to  whom  it  is  alleged  in  the  return  that  it 
was  lawful  for  the  prosecutor  to  have  appealed,  and  the  same  Bishop 
of  Rochester  was  formerly  the  Dean  of  Worcester  in  the  said  pam- 
phlet mentioned,  and  is  the  person  mentioned  as  having  combined  in 
his  own  person  the  offices  of  Dean  of  Worcester  and  Bishop  of  Roches- 
ter; and  that  the  matters  and  things  contained  in  the  said  pamphlet 
which  relate  to  the  alleged  improper  application  of  the  funds  of  the 
Cathedral  Church  of  Worcester  were  written  and  caused  to  be  printed 
and  published  of,  and  concerning,  the  said  Bishop  of  Rochester  as 
such  former  Dean  of  Worcester.  That  the  words  of  the  said  pamphlet 
next  hereinafter  mentioned  and  set  forth  [the  passage  was  set  forth] 
were  written  and  caused  to  be  printed  and  published  by  the  prosecu- 
tor, of  and  concerning  the  said  Bishop  of  Rochester  for  the  time  being, 
and  were  so  written,  printed,  and  published  of,  and  concerning,  the 
conduct  of  the  said  Dean  and  Chapter  of  Worcester  during  the  time 
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that  the  said  Bishop  of  Rochester  was  such  Dean  of  Worcester  as 
aforesaid,  in  and  with  sach  sense  and  meaning  as  follows,  &c. ;  and 
that  the  prosecutor  so  wrote  and  caused  to  be  printed  and  published 
the  said  pamphlet  with  the  intent  and  for  the  purpose  of  thereby 
showing,  as  the  fact  was  and  is,  that  the  deans  and  chapters  of  vari- 
ous cathedral  churches,  including  therein  the  Dean  and  Chapter  of 
Rochester  and  the  Dean  and  Chapter  of  Worcester,  during  the  time 
the  said  Bishop  of  Rochester  was  Dean  of  the  said  Cathedral  Church 
of  Worcester  as  aforesaid,  have  not  respectively,  duly,  or  properly 
applied,  expended,  or  disposed  of  the  revenues  of  the  said  cathedral 
churches  respectively,  according  to  the  respective  statutes  of  the 
founders  thereof  respectively,  or  the  intentions  of  such  respective 
founders.  That  the  said  Bishop  of  Rochester  was  such  Dean  of  the 
Cathedral  Church  of  Worcester  as  aforesaid  within  six  years.  That 
the  prosecutor  so  wrote  and  caused  to  be  printed  and  published  the 
said  pamphlet,  and  the  said  words  hereinbefore  set  forth,  with  the 
intention  of  attributing  to  the  said  Dean  and  Chapter  of  Worcester, 
during  the  period  that  the  said  Bishop  of  Rochester  was  such  Dean 
of  Worcester  as  aforesaid,  the  same  identical  neglect  and  improper 
conduct  with  respect  to  the  said  Cathedral  Church  of  Worcester,  and 
in,  and  about^  and  with  respect  to  the  management,  disposal,  and 
application  of  the  said  funds  and  endowments  relating  thereto,  as  are 
charged  or  imputed  against  or  to  the  said  Dean  and  Chapter  of  Roch- 
ester with  respect  to  the  said  Cathedral  Church  of  Rochester,  and  in, 
and  about,  and  with  respect  to  the  said  management,  disposal,  and 
misapplication  of  the  funds  and  endowments  relating  thereto.  That 
divers  passages  in  the  said  pamphlet  contained  were  written  and  pub- 
lished with  the  intention  of  imputing  to  the  said  Bishop  of  Rochester, 
as  visitor  of  the  said  Cathedral  Church  of  Rochester,  a  knowledge  of 
the  misapplication  of  the  funds  and  violation  of  the  statutes  of  the 
said  cathedral  church  bv  the  said  Dean  and  Chapter  of  Rochester,  as 
well  as  a  community  of  actions  and  proceedings  with  the  said  dean 
and  chapter  in  the  matter  of  the  said  appeal  of  the  said  Robert 
Whiston ;  and  that  the  said  dean  and  chapter  have  alleged  and  de- 
clared, under  the  common  seal  of  the  said  cathedral  church,  that  they 
removed  the  said  Robert  Whiston  from  his  said  office  in  consequence 
of  his  having  written  and  published  in  the  said  pamphlet  passages 
(untruly  alleged  to  be)  scandalous  and  libellous,  and  directed  as  well 
against  the  dean  and  canons  of  the  said  cathedral  church  as  against 
the  bishop  of  the  diocese,  and  likewise  against  the  deans  and  canons 
of  other  cathedral  churches.  That  by  reason  of  the  said  several 
premises  the  said  Bishop  of  Rochester  for  the  time  being  had,  at  the 
time  of  the  said  removal  of  the  said  Robert  Whiston,  and  from  thence 
hitherto  continually  has  had,  and  still  has,  such  an  interest  in  the  said 
cause  of  removal  of  the  said  Robert  Whiston  as  aforesaid,  as  to  dis- 
qualify the  said  bishop  for  the  time  being  from  acting  as  such  visitor 
as  aforesaid ;  and  that  by  reason  of  the  premises  the  said  Robert 
Whiston  ought  not,  nor  was  he  bound  or  required  by  the  said  letters 
patent,  ordinances,  rules,  and  statutes,  or  otherwise  by  law,  nor  was 
it  necessary  or  proper  for  himi  the  said  Robert  Wbistoui  acco^^ing  to 
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the  true  intent  and  meaning  of  the  said  letters  patent,  ordinances, 
rules,  and  statutes,  or  otherwise,  according  to  law,  nor  could  he,  nor 
ought  he,  to  have  appealed  or  to  appeal  to  the  said  bishop,  in  order  to 
obtain  redress  in  respect  of  the  said  removal,  or  of  the  said  cause  of 
the  said  removal,  or  ptherwise,  in  manner  and  form  as  in  the  said 
return  alleged.     VeriJ&cation. 

Third  plea,  that  the  prosecutor  was  elected,  as  in  the  return 
mentioned,  in  November,  1842,  by  the  dean  and  chapter,  into  the 
office  of  head  master  of  the  said  school ;  that  he  was  at  all  times  a 

E roper  person  to  hold  the  said  office,  and  had  properly  conducted 
imself  as  such  head  master,  and  exerted  himself  to  the  utmost,  and 
used  his  greatest  labor  and  diligence  to  advance  and  improve  the  free 
scholars,  and  all  others  attending  the  said  grammar  school,  in  the 
instruction  and  education  by  the  said  letters  patent  and  statutes 
directed  to  be  provided  and  given  in  the  said  grammar  school ;  that 
he  was  not  inapt  or  unfit  to  teach  and  instruct  the  free  scholars,  and 
all  others  attending  the  said  school ;  that  he  had  not  been  guilty  of 
any  grave  offence,  in  morals  or  in  manners,  or  otherwise,  within  the 
true  intent  and  meaning  of  the  words  ^  gravius  delictum,"  in  the 
statute  "  De  Corrigendis  Excessibus  "  mentioned,  and  that  there  was 
no  ground  for  his  removal  by  the  dean  and  chapter,  except  as  herein- 
after mentioned ;  that  though  the  revenues  arising  to  the  dean  and 
chapter  from  the  lands,  which  ought  to  have  been  applied,  amongst 
other  things,  In  the  maintenance,  alimony,  and  support,  and  in  the 
increasing  of  the  allowances  of  the  said  students  and  scholars,  were 
greatly  increased,  no  increase  had  been  made  in  the  allowance,  main- 
tenance, alimony,  or  support  of  the  said  students  and  scholars ;  that 
before  the  publication  of  the  pamphlet  hereinafter  mentioned,  the 
prosecutor  respectfully  represented  to  the  dean  and  chapter  that  the 
letters  patent  and  statutes  were  not  complied  with  by  them  in  respect 
of  the  maintenance,  alimony,  and  support  of  the  said  students  and 
scholars,  and  of  the  allowances  so  made  by  them  in  that  behalf  as 
aforesaid,  and  requested  them  te  augment  the  same,  which  the  dean 
and  chapter  had  neglected  and  refused  to  do ;  that  after  such  refusal 
he  delivered  an  appeal  in  writing  to  the  Bishop  of  Rochester,  request- 
ing him  to  direct  that  the  said  free  scholars  should  receive  an  augmen- 
tation of  their  allowances ;  that  the  said  bishop  neglected  and  refused 
to  inquire  or  adjudge  upon,  or  into,  the  matters  referred  to  in  the  said 
appeal;  that  afterwards  the  prosecutor  published  a  pamphlet  con- 
cerning the  premises,  intituled  ^  Cathedral  Trusts  and  their  Fulfil- 
ment ; "  [the  pamphlet  was  set  out ;]  that  the  facts,  statements,  mat* 
ters,  and  things  alleged  in  the  said  pamphlet  are  true,  and  that  the 
prosecutor  believed,  and  still  believes,  them  to  be  true ;  that  on  the  28th 
of  June,  1849,  the  dean  and  chapter,  by  reason  of  a  supposed  offence 
alleged  by  them  to  have  been  committed  by  the  prosecutor  in  writing 
and  publishing  the  said  pamphlet,  resolved  and  ordered  that  he  should 
be  amoved  and  displaced  from  the  said  office  of  head  master  of  the 
said  grammar  school,  and  executed  a  deed  poll  to  that  effect,  sealed 
with  their  common  seal,  and  caused  a  copy  of  it  to  be  delivered  to 
the  prosecutor;  [the  deed  of  removal  was  set  out;]  that  the  dean 
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and  chapter,  for  giving  effect  to  the  said  deed  poll,  dispossessed  and 
amoved  the  prosecutor  of  and  from  his  said  ofHce  of  head  master, 
and  interrupted  him  in  the  enjoyment  of  the  houses,  lands,  fees,  sti- 
pends, &c.,  to  the  said  office  of  head  master  incident,  belonging,  or 
in  anywise  appertaining;  that  on  the  11th  of  August,  1849,  the  dean 
and  chapter  caused  to  be  delivered  to  the  prosecutor  a  notice  in  writ- 
ing, that  they  did  not  intend  to  take  any  further  proceedings  against 
him  under  the  said  instrument ;  [the  notice  was  set  out ;]  that  the 
dean  and  chapter  restored  and  reinstated  the  prosecutor  to,  and  in,  his 
said  office  of  head  roaster  of  the  grammar  school ;  that  on  the  10th 
of  October,  1849,  the  dean  and  chapter  adjudged  that  the  prosecutor 
had  been  guilty  of  a  great  offence,  by  writing  and  publishing  the  said 
pamphlet,  and  had  rendered  himself  liable  to  the  penalties,  punish- 
ments, and  deprivations  which  they  were  by  the  statutes,  and  espe- 
cially by  the  statute  ^  De  Corrigendis  Excessibus,''  authorized  or  em- 
powered to  inflict ;  that  on  the  19th  of  October,  1849,  the  dean  and 
chapter  executed  and  delivered  to  the  prosecutor  another  deed  poll, 
sealed  with  their  seal ;  [the  deed  of  removal  was  set  out ;]  that  the 
supposed  offence  in  the  secondly-mentioned  deed  poll  alleged  against 
the  prosecutor  is  the  same  identical  supposed  offence  as  the  said  sup- 
posed offence  in  the  first-mentioned  deed  poll  mentioned ;  and  that 
there  was  never  any  cause  for  the  removal  of  the  prosecutor  other 
than  the  writing  and  publishing  the  said  pamphlet.  Verification* 
Special  demurrer,  and  joinder  therein.  The  demurrer  was  ar- 
gued^ by 

Sir  F.  Kellj/j  ( Cowlings  was  with  him,)  for  the  defendants.  When 
a  visitor  has  been  appointed  by  the  founder,  there  is  no  concurrent  or 
other  jurisdiction  in  this  court  to  entertain  an  application  for  a  mofi- 
damus  by  a  person  who  has  been  dismissed  from  an  office  on  the 
foundation ;  he  must  appeal  to  the  visitor.  Philips  v.  Bury^  2  T.  R, 
346.  Dr.  Walker's  CasBj  Gas.  t.  Hardw.  212.  Reg.  v.  T7ie  Dean  and 
Chapter  of  Chester^  15  Jur.  10.  It  appears  on  the  record,  by  the 
38th  statute  of  the  founder  of  the  cathedral  church,  '*  De  Visitatione 
Ecclesiee,"  that  the  Bishop  of  Rochester  for  the  time  being  is  ap* 
pointed  visitor,  with  all  usual  powei;i ;  and,  therefore,  mandamus  will 
not  lie,  unless  the  visitor  has  refused  to  entertain  the  appeal  from  the 
decision  of  the  dean  and  chapter  in  dismissing  the  applicant  from  his 
office  of  master.  [He  referrred  to  the  4th  and  26th  statutes,  "De 
Officio  Decani,"  and  "  De  Pueris  Grammaticis,  et  coram  Informa- 
toribus."]  The  36th  statute,  "  De  Corrigendis  Excessibus,"  ordains, 
that  if  any  one  of  the  minor  canons,  clerks,  or  other  ministers  com^ 


1  April  26,  before  Pattesow,  Wiohtman,  and  Erle,  J  J.  Lord  Campbell,  C.  J.,  was 
in  the  Court  of  Appeal  in  Criminal  Cases.  The  argument  was  continued  on  April  30, 
when  Lord  Campoell,  C.  J.,  was  present  The  special  grounds  of  demurrer  were  not 
arffued. 

In  the  first  instance,  Sir  F.  Thtsigtr  moved  for  a  prohibition  in  the  Bail  Court;  but 
Patteson,  J.,  before  whom  the  motion  was  made,  thought  that  remedy  was  not  appli- 
cable, and  suggested  that  a  mandamus  should  be  applied  for,  being  of  opinion  that  the 
dean  and  chapter  could  not  contend  that  their  act  in  dismissing  the  applicant  was  & 
void  act. 
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mits  any  trifling  offence,  he  may  be  corrected  by  the  dean  or  vice 
dean :  *'  Sin  gravius  fuerit  delictum,  si  justum  judicabitur,  ab  iisdem 
expellatur  a  quibas  fuerit  admissus."  The  applicant  was  appointed  by 
the  dean  and  chapter,  and,  therefore,  it  was  competent  to  them  to  dis- 
miss him.  The  38th  statute  gives  the  visitor  a  power  to  correct  in  the 
first  instance,  and  by  appeal  also.  Reg,  v.  The  Dean  and  CAapter  of 
Oiester,  15  Jur.  10 ;  and,  therefore,  by  that  statute,  the  visitor  may 
decide  whether  the  dean  and  chapter  have  done  right,  under  stat  35, 
in  expelling  the  applicant.  The  cause  or  mode  of  expulsion  cannot 
be  called  excess  of  jurisdiction.  Therefore,  the  bishop  is  visitor  of 
the  school,  and  must  be  appealed  to,  unless  the  second  plea  is  an 
answer.  That  plea  sets  up  an  objection  to  the  jurisdiction  of  the 
visitor,  upon  the  ground  that  he  is  interested  in  the  question  of  the 
propriety  of  the  dismissal  of  the  applicant  from  his  office,  because 
the.  pamphlet  for  the  publication  of  which  he  was  dismissed  reflects 
also  upon  the  Bishop  of  Rochester.  But  this  does  not  disqualify  the 
Bishop  of  Rochester  from  hearing  and  deciding  on  the  appeal,  any 
more  than  a  judge  would  be  disqualified  for  trying  an  action  brought 
for  the  dismissal  of  a  servant  who  had  been  discharged  by  his  master 
on  account  of  his  having  published  a  libel  upon  that  judge.  The 
applicant  seeks  to  avail  himself  of  his  own  wrong.  The  question, 
whether  the  relative  positions  of  the  dean  and  chapter  and  of  the 
master  of  the  school  were  those  of  trustee  and  cesttd  que  trusty  has 
been  before  Wigram,  V.  C,  in  Wkiston  v.  T%e  Dean  and  Chapter  of 
Rochester^  7  Hare,  533,  who  decided  that  this  was  not  a  case  of  trust, 
but  that  the  master  ought  to  be  considered  only  as  an  officer  of  the 
cathedral  church  appointed  for  the  purpose  of  performing  one  of  the 
duties  imposed  upon  the  cathedral  church  by  the  statutes  of  the 
founder ;  and  he  said,  (p.  561,)  <*  If  there  be  a  visitor  whose  powers 
are  not  so  circumscribed  as  to  exclude  the  jurisdiction,  I  apprehend 
it  is  clear  that  the  jurisdiction  must  be  in  that  visitor,  and  that  his 
decision  upon  the  point  is  final."  There  was  a  motion  for  an  appeal 
from  that  decision,  but  it  was  not  prosecuted.  The  sufficiency  of.  the 
cause  of  dismissal  is  not  in  issue  upon  these  pleadings. 

Sir  F.  TViesiger,  ( W.  D.  Lewis  and  Rochfort  Clarke  were  with 
him,)  contra.  If  it  can  be  shown  that  the  Bishop  of  Rochester  is 
visitor  quoad  hoc^  the  question,  whether  or  not  the  applicant  has  been 
dismissed  for  lawful  cause,  will  not  arise,  as  was  decided  in  Reg.  v. 
7%e  Dean  and  Chapter  of  Chester^  15  Jur.  10,  But  the  Bishop  of 
Rochester,  though  general  visitor,  has  no  jurisdiction  to  entertain  an 
appeal  in  this  case,  because  the  second  plea  shows  that  the  applicant 
was  dismissed  from  his  office  of  master  for  the  publication  of  a  libel 
on  the  Bishop  of  Rochester  as  Dean  of  Worcester,  as  well  as  upon 
the  Dean  and  Chapter  of  Rochester.  Where  the  visitor  has  a  per- 
sonal interest  in  the  subject  matter  of  the  inquiry,  the  law  will  qualify 
his  general  authority  by  suspending  his  power  of  acting  in  that  case. 
As  to  the  objection  that  the  applicant  cannot,  by  hb  own  wrongful 
act,  disable  or  disqualify  the  bishop  from  acting  as  visitor,  suppose  an 
indictment  preferred  for  a  libel  on  one  of  the  judges,  it  would  be 
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contrary  to  the  principles  of  natural  justice,  and  to  the  maxim, 
**  Nemo  judex  esse  potest  in  sua  causa,"  that  the  judge  who  was  the 
subject  of  the  alleged  libel  should  preside  on  the  trial  of  that  in* 
dictment. 

.  [Patieson,  J.  The  case  put  by  Sir  F.  Kelly,  of  an  action  by  a 
servant  dismissed  for  a  libel  upon  a  judge,  is  more  analogous,  be* 
cause  in  that  case  the  judge  would  be  called  upon  to  decide  with  the 
jury  whether  there  was  reasonable  cause  for  the  dismissal.] 

in  that  case,  it  would  not  be  necessary  to  decide  whether  the  libel 
on  the  judge  was  true  or  not ;  but  in  this  case,  the  bishop  would  have 
to  decide  on  a  matter  which  personally  affected  himself,  and  would 
virtually  become  a  judge  in  his  own  cause ;  and,  therefore,  the  visita- 
torial power  of  the  bishop  is  pro  hoc  vici  suspended.  Ashurst,  J.,  in 
Rex  V.  The  Bishop  of  Ely^  2  T.  R.  290,  335.  The  Attorney  General 
V.  Middleton,  2  Ves.  Sen.  326,  328.  Com.  Dig.,  «« Visitor."  Rex  v. 
The  Bishop  of  Oiester,  2  Str.  797.  1  T.  Barnard.  62.  Stat  2  Geo. 
3,  &  29,  to  empower  the  king  to  visit  the  collegiate  church  of  Man- 
chester, was  passed  while  the  deanery  of  Manchester  was  held  m 
commendam  with  the  bishopric  of  Chester.  [He  also  cited  Brookes  v. 
Earl  Riversj  Hardr.  503.]  In  Wood  v.  Ihe  Mayor  and  CommonaUy 
of  London,  Holt,  396;  1  Salk.  397,  it  was  held,  fourthly,  that 
^  though  the  mayor  absents  himself,  and  the  recorder  sits  for  him, 
and  that  by  the  custom  of  the  city,  yet  it  alters  not  the  case,  for 
though  the  recorder  sits  personally,  yet  it  is  legally  the  act  of  the 
mayor;  the  recorder  is  his  deputy,  and  his  act  is  the  act  of  his 
superior ; "  which  shows  that  the  !Bishop  of  Rochester  could  not  visit 
by  his  Chancellor.  [He  also  cited  Reg,  v.  3%e  Cheltenham  Gommis' 
sioners,  1  Q.  B.  467 ;  5  Jur.  867 ;  Reg.  v.  The  Justices  ofHertford- 
shire,  6  Q.  B.  753 ;  9  Jur.  424 ;  and  Reg.  v.  3%e  Aberdare  Canal  Com- 
missioners,  14  Jur.  735J  The  decision  of  Lord  Langdale,  in  The 
Orand  Junction  Canal  Company  v.  Dimes,  12  Beav.  77 ;  13  Jur.  503, 
proceeded  upon  the  ground  that  ex  necessitate  the  lord  chancellor 
must  act  as  judge ;  but  there  is  no  such  necessity  in  the  case  of  the 
exercise  of  visitatorial  powers ;  because,  if  the  founder  has  not  given 
the  visitor  authority  to  act  as  judge  in  a  case  in  which  he  is  inter- 
ested, it  is  not  to  be  implied  that  he  has  such  authority.  In  Rex  v. 
2%e  Bishop  of  Ely,  2  T.  R.  290,  338,  BuUer,  J.,  said,  <<  A  visitor  can- 
not be  a  judge  in  his  own  cause,  unless  that  power  be  expressly  given 
to  him.  A  founder,  indeed,  may  make  him  so,  but  such  an  authority 
is  not  to  be  implied ;  he  cannot  visit  himself." 

It  may  be  questioned  whether  a  founder  could  give  that  power.  In 
Day  V.  havadge,  Hob.  85,  87,  it  is  said,  "  Even  an  act  of  Parliament, 
made  against  natural  equity,  as  to  make  a  man  judge  in  his  own 
cause,  is  void  in  itself,  for  jura  naturm  sunt  immutabilia,  and  they  are 
leges  legum.  The  visitor  exercises  a  judicial  authority  in  a  summary 
and  arbitrary  manner,  and  without  appeal.  Then,  if  the  return  does 
not  contain  any  traversable  allegation  that  the  applicant  was  dismissed 
for  lawful  cause,  the  second  plea  is  sustained  ;  but  if  there  is  such  an 
allegation,  the  question  whether  there  was  a  lawful  cause  arises  upon 
the  third  plea,  and  the  traverse  in  the  second  plea.    Further,  the  dean 
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of  correction,  whether  it  is  a  gravias  deliciunij  each  as  calls  for  expul- 
sion, or  a  levis  culpa;  and  as  to  the  poor,  they  are  reserved  to  the 
judgment  of  the  dean  and  chapter.  The  38th  statute  gives  a  general 
power  to  the  visitor  to  visit  the  cathedral,  not  only  a  power  to  correct 
in  the  first  instance,  but  a  similar  power  on  appeal ;  and  therefore, 
by  that  statute,  the  bishop,  as  visitor,  may  say  whether  the  dean  and 
chapter  have  done  right,  under  the  35th  section,  in  expelling  the  pros- 
ecutor. In  Reg,  V.  The  Dean  and  Chapter  of  Chester^  15  Jur.  10,  it 
was  contended,  as  here,  that  the  office  of  chorister  was  exempt  from 
the  jurisdiction  of  the  visitor  of  the  cathedral  church,  but  the  court 
determined  otherwise ;  they  held,  that  the  general  visitatorial  power 
enabled  the  bishop  to  determine  whether  the  dean  and  chapter  had 
done  right  in  removing  the  prosecutor  from  his  office,  and,  therefore, 
that  this  court  could  not  interfere.  The  statutes  of  this  cathedral 
cannot  be  distinguished  from  the  statutes  of  the  Cathedral  Church  of 
Chester. 

The  next  question  is,  whether  the  course  of  proceeding  which  the 
dean  and  chapter  have  taken,  in  the  expulsion  of  the  applicant,  is 
such  an  excess  of  jurisdiction  as  t6  call  upon  this  court  to  interfere, 
though  there  is  a  visitor.  But  that  the  circumstances  or  manner  of 
the  dismissal  cannot  oust  the  visitor  of  his  jurisdiction  is  laid  down 
in  a  great  variety  of  cases :  they  do  not  make  it  a  matter  of  discretion 
with  ua  whether  we  should  interfere  by  mandamits.  Therefore,  the 
bishop  is  the  visitor,  as  regards  the  grammar  school,  and  must  be  ap- 
pealed to,  unless  the  second  plea  interferes  with  his  authority. 

This  brings  us  to  the  argument  founded  upon  the  second  plea, 
which  does  not  deny  that  the  bishop  is  general  visitor,  but  states,  in 
substance,  that  the  applicant  had  written  and  published  a  pamphlet, 
in  which  were  strong  reflections  upon  the  conduct  of  the  Bishop  c^ 
Rochester  when  Dean  of  Worcester,  and  also  upon  his  conduct  as 
visitor  of  the  Cathedral  of  Rochester ;  and  that  the  dean  and  chapter 
removed  him  from  his  office  in  consequence  of  the  reflections  which 
he  had  made,  as  well  against  the  dean  and  canons  of  .the  Cathedral 
Church  of  Rochester  as  against  the  bishop  of  the  diocese,  and  likewise 
against  the  deans  and  canons  of  other  cathedral  churches ;  and  con- 
cludes with  alleging,  that  the  bishop  had  such  an  interest  in  the  cause 
of  removal  of  the  applicant  as  to  disqualify  him  from  acting  as  visitor. 
If  he  is  general  visitor,  he  comes  within  the  decision  of  this  court  in 
Reg.  V.  The  Bis/iqp  of  Chester^  15  Jur.  10.  On  the  argument,  some 
cases  were  cited,  Day  v.  Savadge,  Hob.  85, 87 ;  Brookes  v.  Earl  BiverSy 
Hardr.  503 ;  Wood  v.  77^  Mayor  and  Commonalty  of  London^  Holt,  396 ; 
1  Salk.  397 ;  Rex  v.  The  Bishop  of  Chester j  2  Str.  797 ;  1  T.  Barnaith* 
52;  Rex  v.  The  Bishop  of  Ely,  2  T.  R.  290,335;  and  also  s6me  cases 
.relating  to  magistrates,  in  which  are  strong  expressions  to  the  eflect 
that  a  man  cannot  be  judge  in  his  own  cause.  But  the  only  question 
in  this  case  is,  whether  the  plea  discloses  such  an  interest  as  makes  the 
bishop  a  judge  in  hb  own  cause.  By  the  26th  statute,  <<  De  Pueris 
Grammaticis,  et  eorum  Informatoribus,"  the  master  of  the  grammar 
school  shall  be  elected  by  the  dean  and  chapter ;  the  bishop  never  ap- 
points him.    In  Rex  v.  The  Bishop  of  Ely,  2  T.  R.  290,  the  bishop 
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and  chapter,  and  not  the  bishop,  are  the  visitors  of  the  grammar  school. 
The  35th  statute,  <'  De  Corrigendis  Excessibus,"  gives  to  the  dean  and 
chapter  the  power  of  expelling  from  their  office,  si  gravitis  fuerii  delic' 
tuniy  those  officers  whom  they  appoint  [He  also  referred  to  the  26th 
statute,  "  De  Pueris  Grammaticis,  et  eorum  Informatoribns."]  The 
clause  in  the  38th  statute,  "  De  Visitatione  Ecclesiae,"  "  Quos  quidem 
omnes  tarn  decanum  quam  canonicos  et  alios  eccleslee  nostras  ministros 
(quoad  omnia  prsmissa  volumus  et  mandamus  ipsi  episcopo  parere 
•et  obedire,"  would  not  have  the  effect  of  taking  away  the  visitatorial 
power  of  the  dean  and  chapter,  because  the  founder  has,  by  the  35th 
statute,  made  the  decision  of  the  dean  and  chapter  in  this  matter  final; 
and,  therefore,  the  dean  and  chapter  might  refuse  to  obey  the  bishop  in 
this  matter.  The  letters  patent  and  the  statutes  make  a  distinction 
'between  officers  of  that  degree,  within  which  the  master  of  the  gram- 
mar school  is,  and  officers  of  a  higher  degree. 

[Lord  Campbellj  C.  J.  In  some  instances,  the  visitor  has  original 
jurisdiction ;  there  may  be  original  jurisdiction  in  one  person,  and 
appellate  jurisdiction  in  another.] 

It  is  not  an  inflexible  rale  that  a  party  who  complains  of  a  wrongful 
disniissal  from  his  office  should  resort  to  the  visitor  before  he  applies 
to  this  court  Further,  it  is  a  question  whether  the  publication  of  a 
pamphlet,  which  merely  alleges  that  the  dean  and  chapter  had  not 
observed  the  will  of  the  founder,  is  gravius  delictum^  within  the  35th 
statute. 

[Pattesanj  J.  Whether  an  act,  and  the  manner  of  doing  it,  is  gror 
^vius  delictumy  is  a  question  of  fact.] 

Further,  the  dean  and  chapter  exercised  their  jurisdiction  contrary 
to  law,  in  punishing  the  applicant  twice  for  the  same  offence,  by  dis- 
.missing  him  twice  from  his  office,  as  shown  by  the  third  plea. 

Sir  K  KeUy  was  not  heard  in  reply. 

Patteson,  J.  The  great  question  is,  Who  is  the  visitor  of  the 
grammar  school  of  the  Cathedral  Church  of  Rochester  ?  If  the  bishop 
is  visitor,  it  was  admitted  that  his  general  visitatorial  power  would 
have  extended  to  this  case,  unless  the  second  plea  showed  a  personal 
interest  in  the  bishop,  disqualifying  him  from  acting  as  visitor.  But, 
further,  it  was  contended  that  the  3dth  statute  shows  that  the  dean 
and  chapter,  and  not  the  bishop,  are  the  visitors  of  the  grammar  school. 

First,  as  to  the  question  whether  the  bishop  is  visitor,  and  can  inter- 
fere with  the  grammar  school.  The  35th  statute,  <<  De  Corrigendis 
"Sxoessibus,"  does  not  appoint  a  visitor,  properly  so  called ;  it  directs 
who  are  the  parties  to  judge  if  any  of  the  minor  canons,  clerks,  or 
other  ministers  had  offended  in  levi  culpa,  and  in  case  of  a  gravius 
delictum  it  gives  the  power  of  expulsion  to  the  persons  by  whom  the 
delinquent  was  admitted.  Therefore,  the  dean  and  chapter  are  the 
persons  who  would  have  to  determine  as  to  the  propriety  of  expelling 
any  inferior  ofiicers  whom  they  had  appointed.  The  same  statute 
goes  on  to  provide  for  offences  committed  by  the  canons ;  and  in  their 
case  the  bishop  is  made  the  judge  in  the  first  instance,  for  the  purpose 
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of  correction,  whether  it  is  a  gravius  deUciunij  sach  as  calls  for  expiil« 
sion,  or  a  levis  culpa;  and  as  to  the  poor,  they  are  reserved  to  the 
judgment  of  the  dean  and  chapter*  The  38th  statute  gives  a  general 
power  to  the  visitor  to  visit  the  cathedral,  not  only  a  power  to  correct 
in  the  first  instance,  but  a  similar  power  on  appeal;  and  therefore, 
by  that  statute,  the  bishop,  as  visitor,  may  say  whether  the  dean  and 
chapter  have  done  right,  under  the  3dth  section,  in  expelling  the  pros- 
ecutor. In  Reg,  V.  The  Dean  and  Chapter  of  Chester^  15  Jur.  10,  it 
was  contended,  as  here,  that  the  office  of  chorister  was  exempt  from 
the  jurisdiction  of  the  visitor  of  the  cathedral  church,  but  the  court 
determined  otherwise ;  they  held,  that  the  general  visitatorial  power 
enabled  the  bishop  to  determine  whether  the  dean  and  chapter  had 
done  right  in  removing  the  prosecutor  from  his  office,  and,  therefore, 
that  this  court  could  not  interfere.  The  statutes  of  this  cathedral 
cannot  be  distinguished  from  the  statutes  of  the  Cathedral  Church  of 
Chester. 

The  next  question  is,  whether  the  course  of  proceeding  which  the 
dean  and  chapter  have  taken,  in  the  expulsion  of  the  applicant,  is 
such  an  excess  of  jurisdiction  as  t6  call  upon  this  court  to  interfere, 
though  there  is  a  visitor.  But  that  the  circumstances  or  manner  of 
the  dismissal  cannot  oust  the  visitor  of  his  jurisdiction  is  laid  down 
in  a  great  variety  of  cases :  they  do  not  make  it  a  matter  of  discretion 
with  us  whether  we  should  interfere  by  mandamus.  Therefore,  the 
bishop  is  the  visitor,  as  regards  the  grammar  school,  and  must  be  ap* 
pealed  to,  unless  the  second  plea  interferes  with  his  authority. 

This  brings  us  to  the  argument  founded  upon  the  second  plea, 
which  does  not  deny  that  the  bishop  is  general  visitor,  but  states,  in 
substance,  that  the  applicant  had  written  and  published  a  pamphlet, 
in  which  were  strong  reflections  upon  the  conduct  of  the  Bishop  c^ 
Rochester  when  Dean  of  Worcester,  and  also  upon  his  conduct  as 
visitor  of  the  Cathedral  of  Rochester ;  and  that  the  dean  and  chapter 
removed  him  from  his  office  in  consequence  of  the  reflections  which 
he  had  made,  as  well  against  the  dean  and  canons  of  .the  Cathedral 
Church  of  Rochester  as  against  the  bishop  of  the  diocese,  and  likewise 
against  the  deans  and  canons  of  other  cathedral  churches ;  and  con- 
cludes with  alleging,  that  the  bishop  had  such  an  interest  in  the  cause 
of  removal  of  the  applicant  as  to  disqualify  him  from  acting  as  visitor. 
If  he  is  general  visitor,  he  comes  within  the  decision  of  this  court  in 
Reg.  V.  The  Bishop  of  Oiester^  15  Jur.  10.  On  the  argument,  some 
cases  were  cited,  Day  v.  Savadge^  Hob.  85, 87 ;  Brookes  v.  Earl  BiverSy 
Hardr.  503 ;  Wood  v.  The  Mayor  and  Commonalty  of  London^  Holt,  396 ; 
1  Salk.  397 ;  Rex  v.  The  Bishop  of  Chester^  2  Str.  797 ;  1  T.  BarnaId^ 
52 ;  Rez  v.  The  Bishop  of  Ely,  2  T.  R.  290, 335 ;  and  also  sOme  cases 
relating  to  magistrates,  in  which  are  strong  expressions  to  the  eflect 
that  a  man  cannot  be  judge  in  his  own  cause.  But  the  only  question 
in  this  case  is,  whether  the  plea  discloses  such  an  interest  as  makes  the 
bishop  a  judge  in  his  own  cause.  By  the  26th  statute,  *<  De  Pueris 
Grammaticis,  et  eorum  Informatoribus,"  the  master  of  the  grammar 
school  shall  be  elected  by  the  dean  and  chapter ;  the  bishop  never  ap- 
points him.    In  Rex  v.  The  Bishop  of  Ely,  2  T.  R.  290,  the  bishop 
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appointed  the  master,  and  the  act  commanded  was  to  be  done  by  him 
as  elector ;  and  so,  in  all  the  other  cases,  the  interest  of  the  visitor  was 
direct ;  here  the  bishop  has  no  direct  interest  in  the  subject  matter.  It 
was  argued,  that  the  applicant  having  been  removed  for  an  alleged 
libel  upon  the  dean  and  chapter,  because  the  bishop  was  included  in 
that  libel,  he  had  an  interest  in  upholding  the  decision  of  the  dean 
and  chapter.  But  the  removal  of  the  applicant  was  the  act  of  the 
dean  and  chapter ;  the  bishop  was  not  a  party  to  that  act,  nor  has  any 
interest  in  it.  It  is  not  a  question  whether  there  has  been  a  misap- 
plication of  the  funds  of  the  cathedral,  nor  whether  the  reflections  in 
the  pamphlet,  if  libellous,  were  justifiable  or  not.  There  is  no  interest 
in  the  bishop,  unless  the  question  will  be,  whether  the  applicant  was 
improperly  punished  for  a  libel  upon  the  bishop.  But  that  is  not  so. 
In  Brookes  v.  Earl  Rivers^  Hardr.  503,  a  prohibition  was  refused; 
and  the  cou|rt  said  that  favor  should  not  be  presumed  in  a  judge. 
The  questions  on  the  third  plea  do  not  arise.  I  am,  therefore,  of 
opinion  that  there  should  be  judgment  for  the  Dean  and  Chapter  of 
Ilochester. 

WiGHTMAN,  J.  With  respect  to  the  argument  that  the  dean  and 
chapter  were  visitors  quoad  hocj  and  that  the  general  power  of  the 
visitor  does  not  apply  where  there  is  a  particular  power,  I  am  of 
opinion  that  the  dean  and  chapter  did  not,  in  expelling  the  prosecutor 
from  his  office,  act  as  visitor,  nor  is  there  any  thing  in  the  35th  statute 
which  gives  them  authority  to  act  as  visitor.  By  that  statute,  they 
have  power  to  expel  those  officers  whom  they  have  appointed,  for 
certain  offences,  but  that  is  si  gravius  fuerU  delictum  (si  justum  judi- 
cabitur.)  If  it  should  happen  that  the  dean  and  chapter  are  guilty 
of  excess  or  wrong  in  the  mode  in  which  they  exercise  that  power, 
the  question  is,  What  remedy  is  given  ?  Under  the  general  powers 
created  in  the  38th  statute,  the  office  of  visitor  is  vested  in  the  bishop. 
Then,  if  the  founder  has  appointed  a  visitor,  this  court  has  no  juris- 
diction to  grant  a  mandamus.  Now,  the  terms  in  which  authority  is 
£*ven  to  the  visitor  by  that  statute  are  most  general :  <'  Omniaque 
ciat  quGB  ad  visitatoris  officium  de  jure  pertinere  denoscuntur."  If 
any  mistake  is  committed  by  those  who  are  mentioned  previously,  the 
bishop  is  the  person  who  has  a  general  supervision.  The  power  which 
the  dean  and  chapter  have  of  removing  the  master  of  the  grammar 
6chool  is  similar  to  that  which  resides  in  the  colleges  of  our  universities 
to  remove  members  for  cause  which  appears  to  them  to  be  sufficient. 
This  case,  therefore,  is  not  dbtinguishable  from  Reg.  v.  The  Dean  and 
•Chapter  of  Chester^  15  Jur.  10.  With  respect  to  the  other  objection,  my 
brother  Patteson  has  already  expressed  the  opinion  which  I  entertain. 

Erlg,  J.  The  first  question  is,  whether  the  bishop  has  power  to 
^remove  the  master  of  the  cathedral  grammar  school  on  the  ground  al- 
leged in  the  return.  By  the  35th  statute,  the  dean  and  chapter  have 
original  jurisdiction  to  expel  certain  officers,  and  among  them  the 
master  of  the  grammar  school,  for  ^ny gravius  delictum;  and  by  the 
38th  statute,  the  visitor  has  appellate  jurisdiction.     The  39th  statute 


COURT  OF  QUEEN'S  BENCH,  1851.  283 


Doo  d.  Hodioa  v.  The  Leeds  and  Bradford  Railwaj  Companj. 

expressly  directs  the  visitor  to  expel,  if  the  dean  and  chapter  have 
omitted  to  do  so.  It  follows  that  the  bishop  is  to  decide  the  matter, 
where  a  party  has  been  removed  from  his  office,  and  he  alleges  that  he 
has  been  wrongfully  removed.  The  second  question  is,  whether,  by 
the  removal  of  the  prosecutor,  there  has  been  such  excess  of  jurisdic- 
tion as  that  the  dean  and  chapter  have  no  right  to  say  that  they  acted 
within  their  jurisdiction.  The  ground  of  the  removal  alleged  in  the 
plea,  and  which  is  admitted  by  the  demurrer,  is  the  publication  of  a 
pamphlet  containing  passages  alleged  by  the  dean  and  chapter  to  be 
libellous  upon  them.  The  pamphlet  may  be  so  libellous  as  to  be  a 
gravius  delictum  within  the  35th  statute,  and  that  is  a  question  for 
the  dean  and  chapter;  they  have  general  jurisdiction.  The  third 
question  was,  whether,  supposing  the  visitor  had  jurisdiction,  he  had 
lost  it  by  personal  interest  I  agree  with  my  brother  Patteson  that 
the  bishop  has  not  any  personal  interest  in  the  matter* 

Lord  Campbell,  C.  J.  Having  been  absent  during  the  argument 
on  Wednesday  last,  I  did  not  think  it  right  to  give  my  opinion  until 
my  learned  brothers  had  decided  the  case ;  but  they  having  now  de- 
ciaed  it,  I  wish  to  say  that  I  entirely  concur  in  their  decision.  Sir 
Frederick  Thesiger  founds  the  whole  of  his  argument  upon  the  35th 
statute,  which  gives  to  the  dean  and  chapter  the  power  of  expelling 
the  master  of  the  grammar  school,  si  gravtusfuerit  delictum;  but  the 
power  there  given  to  them  is  consistent  with  their  being  subject  to 
the  visitor,  who  may  revise  what  they  have  done  under  it.  That 
being  so,  there  would  be  properly  an  appeal  to  the  visitor,  unless  he 
is  disqualified  by  interest  in  the  cause ;  but  the  bishop  is  not  a  party 
to  the  cause,  neither  has  he  such  an  interest  as  disqualifies  him.  It 
might  just  as  well  be  said  that  if  the  master  of  the  grammar  school 
had  been  guilty  of  publishing  a  libel  on  the  judges  oT  the  Queen's 
Bench,  ana  had  been  dismissed  on  that  ground,  we  should  be  dis- 
qualified for  hearing  an  application  for  a  mandamus  to  restore  him. 

Rule  discharged. 


Doe  d.  Hudson  v.  The  Leeds  and  Bradford  Railway  Com- 
pany.^ 

Easter  Term,  April  23,  185L 

Railway  Company  —  Right  to  take  Land  —  Possession  —  Ejectment: 

A  special  railwaj  act  contained  i^<6  nsnal  clauses  giring  the  company  powers  for  the  com- 
ptilsorY  purchase  of  lands ;  and,  bj  sect  158,  the  company  were  not,  except  by  the  con- 
sent of  the  owner,  to  enter  upon  any  lands  which  were  required  for  the  purposes  of  the 
act,  until  they  had  paid  or  deposited  in  the  Bank  of  England  the  purchase  money  or  com- 
pensation agreed  or  awarded  to  be  paid.  In  1845,  the  lessor  of  the  plaintiff  permitted  the 
company  to  enter  upon  certain  land,  and  agreed  to  refer  the  amount  of  compensation  to 
an  arbitrator;  and  in  1847  the  company  entered,  and  continued  in  possession  until  1849, 
when  the  lessor  of  the  plaintiff  demanded  possession :  — 

1  15Jur.94a 
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Bdd,  that  such  demand  of  possession  did  not  make  the  company  trospassera,  and  that 
ejectment  coold  not  be  maintained  against  them. 

Ejectment  to  recover  a  piece  of  land  adjoining  to  the  River  Aire. 
On  the  trial,  before  Cresswell,  J.,  at  the  Spring  assizes  at  York,  it 
appeared  that,  on  the  4th  of  July,  1844,  the  royal  assent  was  given 
to  the  act  7  &  8  Vict.  c.  59,  by  which  the  Leeds  and  Bradford  Rail- 
way Company  were  empowered  to  make  a  railway  from  Leeds  to 
Bradford,  with  a  branch  to  the  North  Midland  Railway.  The  act 
contained  the  usual  clauses  giving  the  company  powers  for  the  com- 
pulsory purchase  of  lands,  including  the  land  in  question,  which,  by 
sect  313,  were  to  cease  after  the  expiration  of  seven  years  from  the 
passing  of  the  act  On  the  29th  of  December,  1843,  the  lessor  of 
the  plaintiff  entered  into  an  agreement,  by  which  he  permitted  the 
defendants  to  enter  upon  the  land  in  question,  and  agreed  to  refer 
the  amount  of  compensation  to  be  paid  to  him  to  an  arbitrator.  This 
agreement  was  modified  by  another  agreement  in  1847.  The  defend- 
ants entered  upon  and  took  possession  of  the  land  under  this  agree- 
ment, and  also  sunk  a  tank  on  land  not  belonging  to  the  lessor  of  the 
plaintiff.  The  lessor  of  the  plaintiff  was  the  proprietor  of  ancient 
mills  OH  the  River  Aire,  and  was  entitled  to  sufficient  water  of  that 
river  for  working  them.  On  the  reference  there  was  a  question 
whether  the  injury  done  to  the  lessor  of  the  plaintiff,  in  taking  water 
from  the  River  Aire  by  means  of  the  tank,  was  included  in  the  terms 
of  the  second  agreement  or  not  On  the  9th  of  May,  1849,  the 
arbitrator  made  his  award,  by  which  he  awarded  to  the  lessor  of  the 
plaintiff  502SL  as  compensation  for  the  value  of  the  land,  and  for  the 
injury  done  by  the  works  of  the  defendants.  After  the  award,  and 
in  the  course  of  the  discussion  as  to  the  terms  of  the  conveyance  of  the 
land  in  question  to  the  defendants,  the  dispute  on  the  question  raised 
during  the  reference  was  renewed ;  and,  finally,  the  lessor  of  the 
plaintiff  gave  notice  to  the  defendants  to  quit  and  deliver  up  posses- 
sion of  the  land.  It  was  contended  for  the  lessor  of  the  plaintiff,  that 
the  defendants,  having  been  let  into  possession  with  the  consent  of 
the  lessor  of  the  plaintiff,  were  tenants  at  will,  and  that  he  was  en- 
titled to  determine  that  will  by  notice,  and  to  bring  ejectment  The 
learned  judge  was  of  opinion  that  the  defendants  were  entitled  to  a 
verdict  upon  the  provisions  of  stat  7  &  8  Vict  c.  69,*  which  gave 
them  a  right  to  enter  upon  the  land ;  and  the  verdict  was  entered  ac- 
cordingly, leave  being  reserved  to  move  to  enter  .a  verdict  for  the  lessor 
of  the  plaintiff. 

1  By  sect  137  of  8tat.7  &  8  Vict  c.  59,  it  is  enacted,  ^  that,  suhject  to  the  provisiona 
of  this  act,  it  shall  be  lawful  for  the  company  to  agree  with  the  ownen  of  the  lands, 
which  they  are  hereby  authorized  to  enter  into  and  take  for  the  purposes  of  the  rail- 
way, for  the  absolute  purchase  for  a  consideration  in  money  of  any  such  lands,  or  such 
parts  thereof,  as  they  shall  think  proper,  and  of  all  subsisting  leases  therein." 

By  sect  158  it  is  enacted,  "  that  the  company  shall  not,  except  by  consent  of  the 
owner  and  occupier,  enter  upon  any  lands  which  shall  be  required  to  be  purchased  or 
permanently  used  for  the  purposes  of  this  act,  until  they  shall  either  have  paid  to  every 
party  having  an  interest  in  such  lands,  or  deposited  in  the  Bank  of  England  in  the 
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Knowles  now  moved  accordingly.  Where  a  vendor  agrees  to  sell 
to  a  vendee,  and  the  treaty  for  the  purchase  goes  off,  the  vendee  is 
only  tenant  at  will.  This  transaction  was  before  the  passing  of  the 
Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  lo,  under 
which  Doe  d.  Armistead  v.  7%e  North  Staffordshire  Railway  Company^ 
15  Jur.  944 ;  s.  c.  4  Eng.  Rep.  216,  was  decided.  In  that  case,  the 
land  of  the  lessor  of  the  plaintiff  was  taken  in  invitum  by  proceed- 
ings under  sect.  68  of  stat.  8  &  9  Vict  c.  18,  and  the  compen- 
sation monev  was  deposited  in  the  Bank  of  England.  Here  the 
defendants  derive  all  their  power  from  sect  158  of  stat  7  &  8 
Vict  c  49. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  learned  jud^e 
was  quite  right  in  holding  that  ejectment  was  not  maintainable. 
Under  their  special  act  the  defendants  had  a  right,  by  proceeding  in 
a  specified  manner,  to  take  possession  of  the  land  in  question.  In- 
stead of  pursuing  that  course,  there  is  a  reference  to  an  arbitrator  to 
fix  the  value  of  the  land,  and  the  compensation  to  be  paid  to  the 
lessor  of  the  plaintiff;  and  in  the  mean  time  he  consents  that  the  de- 
fendants shall  take  possession,  and  probably  lay  out  money  in  con- 
structing their  works.  Mr.  Knowles  is  driven  to  contend,  that  during 
all  this  time  the  defendants  are  mere  tenants  at  will,  and  liable  to  be 
turned  out  by  demand  of  possession ;  but  I  am  clearly  of  opinion 
that  such  is  not  the  interest  which  they  possessed  in  the  land,  and, 
therefore,  they  are  not  liable  to  be  made  ti'cspassers  by  a  demand  of 
possession.  And  there  is  no  hardship  on  the  lessor  of  the  plaintiff, 
because  he  has  under  the  award  of  the  arbitrator,  to  whom  he  agreed 
to  refer  the  amount  of  compensation,  a  remedy  for  recovering  the 
value  of  his  land  as  effectual  as  the  lessor  of  the  plaintiff  had  in  Doe 
d.  Armistead  v.  JJie  North  Staffordshire  Railway  Company. 

Patteson,  J.  Under  their  special  act  the  defendants  cannot  enter 
upon  lands,  which  they  have  power  to  take  in  a  compulsory  manner, 
until  compensation  be  made,  except  by  consent  of  the  owner.  In 
this  case  the  consent  of  the  owner  was  given,  and  nothing  remained 
but  to  settie  the  amount  of  the  compensation ;  otherwise,  if  the 
land  owner  was  not  satisfied  with  the  amount  awarded  to  him,  he 
might  revoke  his  consent^  and  make  the  company  trespassers,  which 
would  open  a  door  to  the  exercise  of  great  oppression  on  railway 
companies. 

WiGHTMAN  and  Erle,  JX,  concurred.  ^|^^  refused, 

manner  herein  Mentioned,  the  jmrchase  money  or  compensation  agreed  or  awarded  to 
be  paid  to  sach  parties  respectively  for  their  respective  interests  ffierein." 

By  sect  196  it  is  enacted,  ''that,  subject  to  the  provisions  and  restrictions  in  this 
act  contained,  it  shall  be  lawful  for  the  coronanv  to  make  and  maintain  the  said  rail- 
wav  and  works  on  the  line  and  upon  the  lands  delineated  and  described  on  the  plans 
and  in  the  books  of  reference  hereinafter  mentioned,  or  in  the  schedule  hereto,  and 
for  that  purpose  to  enter  upon,  take,  and  use  such  of  the  lands  so  delineated  and 
doBcribed  aa  shall  be  necessary  for  nudcing  and  constructing  the  said  railway  and 
woriKs." 
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evidence  is  inadmissible  because  a  sold  note  was  delivered  to  the 
plaintiff;  in  other  words,  whether  bought  and  sold  notes,  without 
other  evidence  of  intention,  are,  by  presumption  of  law,  a  contract  in 
writing.     I  think  they  are  not 

If  bought  and  sold  notes  which  agree  are  delivered  and  accepted 
without  objection,  such  acceptance  without  objection  is  evidence  for 
the  jury  of  mutual  assent  to  the  terms  of  the  notes ;  but  the  assent 
is  to  be  inferred  by  the  jury  from  their  acceptance  of  the  notes  with- 
out objection  —  not  from  the  signature  to  the  writing,  which  would 
be  the  proof  if  they  constituted  a  contract  in  writing.  This  seems 
to  me  to  be  the  effect  of  the  evidence  of  mercantile  usage  relating  to 
bought  and  sold  notes  given  in  Hawes  v.  Foster^  1  Moo.  &  K.  368, 
mentioned  below;  and  this  is  the  ground  on  which  the  verdict  in 
that  case  is  to  be  sustained,  according  to  the  opinion  of  Parke,  B., 
expressed  in  Thornton  v.  Charles^  9  M.  &.  W.  802,  807. 

The  form  of  the  instruments  is  strong  to  show  that  they  are  not 
intended  to  constitute  a  contract  in  writing,  but  to  give  information 
from  the  agent  to  the  principal  of  that  which  has  been  done  on  his 
behalf.  The  buyer  is  informed  of  his  purchase,  the  seller  of  his  sale, 
and  experience  shows  that  they  are  varied  as  mercantile  convenience 
may  dictate.  Both  may  be  sent,  or  one,  or  neither ;  they  may  both 
be  signed  by  the  broker,  or  one  by  him  and  the  other  by  the  party ; 
the  names  of  both  contractors  may  be  mentioned,  or  one  may  be 
named  and  the  other  described ;  they  may  be  sent  at  the  time  of  the 
contract,  or  after,  or  one  at  an  interval  after  the  other. 

No  person  acquainted  with  legal  consequences  would  intend  to 
make  a  written  contract  depend  on  separate  instruments,  sent  at 
separate  times,  in  various  forms,  neither  party  having  seen  both  in- 
struments. Such  a  process  is  contrary  to  the  nature  of  contracting, 
of  which  the  essence  is  interchange  of  consent  at  a  certain  time. 
The  governing  principle  in  respect  of  contracts  is  to  give  effect  to  the 
intention  of  the  parties ;  and  where  the  intention  to  contract  is  clear, 
it  seems  contrary  to  that  principle  to  defeat  it,  because  bought  and 
sold  notes  have  been  delivered  which  disagree.  They  are  then  held 
to  constitute  the  contract  only  for  the  purpose  of  annulling  it 

It  seems  to  me,  therefore,  that,  upon  principle,  the  mere  delivery 
of  bought  and  sold  notes  does  not  prove  an  intention  to  contract  in 
writing,  and  does  not  exclude  other  evidence  of  the  contract  in  case 
they  disagree.  ^ 

Before  examining  the  authorities  on  which  this  proposition  is  sup- 
posed to  be  founded,  I  would  draw  attention  to  the  distinction 
t>etween  evidence  of  a  contract  and  evidence  of  a  compliance  with 
the  Statute  of  Frauds.  The  question  of  compliance  with  the  statute 
does  not  arise  until  the  contract  is  in  proof.  In  case  of  a  written 
contract,  the  statute  has  no  application.  In  case  of  other  contracts 
the  compliance  may  be  proved  by  part  payment,  or  part  delivery,  or 
memorandum  in  writing  of  the  bargain.  Where  a  memorandum  in 
writing  is  to  be  proved  as  a  compliance  with  the  statute,  it  differs 
from  a  contract  in  writing,  in  that  it  may  be  made  at  any  time  after 
VOL.  vi.  25 
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and  chapter,  and  not  the  bishop,  are  the  visitors  of  the  grammar  school 
The  35th  statute,  "  De  Corrigendis  Excessibus,"  gives  to  the  dean  and 
chapter  the  power  of  expelling  from  their  oflSce,  si  gravitis  fuerit  deHc- 
turn,  those  officers  whom  they  appoint.  [He  also  referred  to  the  26th 
statute,  "  De  Pueris  Grammaticis,  et  eorum  Informatoribus."]  The 
clause  in  the  38th  statute,  "  De  Visitatione  Ecclesiae,"  "  Quos  quidem 
omnes  tarn  decanum  quam  canonicos  et  alios  eccleslee  nostras  ministros 
iquoad  omnia  prsemissa  volumus  et  mandamus  ipsi  episcopo  parere 
•et  obedire,"  would  not  have  the  effect  of  taking  away  the  visitatorial 
power  of  the  dean  and  chapter,  because  the  founder  has,  by  the  35th 
■Statute,  made  the  decision  of  the  dean  and  chapter  in  this  matter  final ; 
and,  therefore,  the  dean  and  chapter  might  refuse  to  obey  the  bishop  in 
this  matter.  The  letters  patent  and  the  statutes  make  a  distinction 
>between  officers  of  that  degree,  within  which  the  master  of  the  gram- 
mar school  is,  and  officers  of  a  higher  degree. 

[Lord  Campbellj  C.  J.  In  some  instances,  the  visitor  has  original 
jurisdiction ;  there  may  be  original  jurisdiction  in  one  person,  and 
appellate  jurisdiction  in  another.] 

It  is  not  an  inflexible  rule  that  a  party  who  complains  of  a  wrongful 
disniissal  from  his  office  should  resort  to  the  visitor  before  he  applies 
to  this  court  Further,  it  is  a  question  whether  the  publication  of  a 
pamphlet,  which  merely  alleges  that  the  dean  and  chapter  had  not 
observed  the  will  of  the  founder,  is  gravius  delictum^  within  the  3dth 
statute. 

[Patteson^  J.  Whether  an  act,  and  the  manner  of  doing  it,  is  gror 
mus  delictum^  is  a  question  of  fact.] 

Further,  the  dean  and  chapter  exercised  their  jurisdiction  contrary 
to  law,  in  punishing  the  applicant  twice  for  the  same  offence,  by  dis- 
.missing  him  twice  irom  his  office,  as  shown  by  the  third  plea. 

Sir  F.  Kelly  was  not  heard  in  reply. 

Patteson,  J.  The  great  question  is,  Who  is  the  visitor  of  the 
grammar  school  of  the  Cathedral  Church  of  Rochester  ?  If  the  bishop 
is  visitor,  it  was  admitted  that  his  general  visitatorial  power  would 
have  extended  to  this  case,  unless  the  second  plea  showed  a  personal 
interest  in  the  bishop,  disqualifying  him  from  acting  as  visitor.  But, 
further,  it  was  contended  that  the  35th  statute  shows  that  the  dean 
and  chapter,  and  not  the  bishop,  are  the  visitors  of  the  grammar  school. 

First,  as  to  the  question  whether  the  bishop  is  visitor,  and  can  inter- 
fere with  the  gmmmar  school.  The  35th  statute,  "  De  Corrigendis 
^Excessibus,"  does  not  appoint  a  visitor,  properly  so  called ;  it  directs 
who  are  the  parties  to  judge  if  any  of  the  minor  canons,  clerks,  or 
other  ministers  had  offended  in  levi  culpa,  and  in  case  of  a  gravius 
delictum  it  gives  the  power  of  expulsion  to  the  persons  by  whom  the 
delinquent  was  admitted.  Therefore,  the  dean  and  chapter  are  the 
persons  who  would  have  to  determine  as  to  the  propriety  of  expelling 
any  inferior  officers  whom  they  had  appointed.  The  same  statute 
goes  on  to  provide  for  offences  committed  by  the  canons ;  and  in  their 
case  the  bishop  is  made  the  judge  in  the  first  instance,  for  the  purpose 
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of  correction,  whether  it  is  a  gravius  delictum^  each  as  calls  for  expnl« 
sion,  or  a  levis  culpa;  and  as  to  the  poor,  they  are  reserved  to  the 
judgment  of  the  dean  and  chapter.  The  38th  statute  gives  a  general 
power  to  the  visitor  to  visit  the  cathedral,  not  only  a  power  to  correct 
in  the  first  instance,  but  a  similar  power  on  appeal ;  and  therefore, 
by  that  statute,  the  bishop,  as  visitor,  may  say  whether  the  dean  and 
chapter  have  done  right,  under  the  35th  section,  in  expelling  the  pros- 
ecutor. In  Reg.  v.  The  Dean  and  Chapter  of  Chester^  15  Jur.  10,  it 
was  contended,  as  here,  that  the  office  of  chorister  was  exempt  from 
the  jurisdiction  of  the  visitor  of  the  cathedral  church,  but  the  court 
determined  otherwise ;  they  held,  that  the  general  visitatorial  power 
enabled  the  bishop  to  determine  whether  the  dean  and  chapter  had 
done  right  in  removing  the  prosecutor  from  his  office,  and,  therefore, 
that  this  court  could  not  interfere.  The  statutes  of  this  cathedral 
cannot  be  distinguished  from  the  statutes  of  the  Cathedral  Church  of 
Chester. 

The  next  question  is,  whether  the  course  of  proceeding  which  the 
dean  and  chapter  have  taken,  in  the  expulsion  of  the  applicant,  is 
such  an  excess  of  jurisdiction  as  t6  call  upon  this  court  to  interfere, 
though  there  is  a  visitor.  But  that  the  circumstances  or  manner  of 
the  dismissal  cannot  oust  the  visitor  of  his  jurisdiction  is  laid  down 
in  a  great  variety  of  cases :  they  do  not  make  it  a  matter  of  discretion 
with  us  whether  we  should  interfere  by  mandamus.  Therefore,  the 
bishop  is  the  visitor,  as  regards  the  grammar  school,  and  must  be  ap- 
pealed  to,  unless  the  second  plea  interferes  with  his  authority. 

This  brings  us  to  the  argument  founded  upon  the  second  plea, 
which  does  not  deny  that  the  bishop  is  general  visitor,  but  states,  in 
substance,  that  the  applicant  had  written  and  published  a  pamphlet, 
in  which  were  strong  reflections  upon  the  conduct  of  the  Bishop  c^ 
Rochester  when  Dean  of  Worcester,  and  also  upon  his  conduct  as 
visitor  of  the  Cathedral  of  Rochester ;  and  that  the  dean  and  chapter 
removed  him  from  his  office  in  consequence  of  the  reflections  which 
he  had  made,  as  well  against  the  dean  and  canons  of  .the  Cathedral 
Church  of  Rochester  as  against  the  bishop  of  the  diocese,  and  likewise 
against  the  deans  and  canons  of  other  cathedral  churches ;  and  con* 
dudes  with  alleging,  that  the  bishop  had  such  an  interest  in  the  cause 
of  removal  of  the  applicant  as  to  disqualify  him  from  acting  as  visitor. 
If  he  is  general  visitor,  he  comes  within  the  decision  of  this  court  in 
Reg.  V.  The  Bishop  of  Chester^  15  Jur.  10.  On  the  argument,  some 
cases  were  cited,  Day  v.  Savadge^  Hob.  86, 87 ;  Brookes  v.  Earl  Rivers, 
Hardr.  503 ;  Wood  v.  The  Mayor  and  Commonaliy  of  London,  Holt,  396 ; 
1  Salk.  397 ;  Rex  v.  2%e  Bishop  of  Chester,  2  Str.  797 ;  1  T.  BarnaRh* 
62 ;  Rex  v.  The  Bishop  of  Ely,  2  T.  R.  290, 336 ;  and  also  sOme  cases 
.relating  to  magistrates,  in  which  are  strong  expressions  to  the  efiect 
that  a  man  cannot  be  judge  in  his  own  cause.  But  the  only  question 
in  this  case  is,  whether  the  plea  discloses  such  an  interest  as  makes  the 
bishop  a  judge  in  hte  own  cause.  By  the  26th  statute,  ^  De  Pueris 
Graromaticis,  et  coram  Informatoribus,"  the  master  of  the  grammar 
school  shall  be  elected  by  the  dean  and  chapter ;  the  bishop  never  ap- 
points him.    In  Rex  v.  The  Bishop  of  Ely,  2  T.  R.  290,  the  bishop 
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appointed  the  master,  and  the  act  commanded  was  to  be  done  by  him 
as  elector ;  and  so,  in  all  the  other  cases,  the  interest  of  the  visitor  was 
direct ;  here  the  bishop  has  no  direct  interest  in  the  subject  matter.  It 
was  argued,  that  the  applicant  having  been  removed  for  an  alleged 
libel  upon  the  dean  and  chapter,  because  the  bishop  was  included  in 
that  libel,  he  had  an  interest  in  upholding  the  decision  of  the  dean 
and  chapter.  But  the  removal  of  the  applicant  was  the  act  of  the 
dean  and  chapter ;  the  bishop  was  not  a  party  to  that  act,  nor  has  any 
interest  in  it.  It  is  not  a  question  whether  there  has  been  a  misap- 
plication of  the  funds  of  the  cathedral,  nor  whether  the  reflections  in 
the  pamphlet,  if  libellous,  were  justifiable  or  not.  There  is  no  interest 
in  the  bishop,  unless  the  question  will  be,  whether  the  applicant  was 
improperly  punished  for  a  libel  upon  the  bishop.  But  that  is  not  so. 
In  Brookes  v.  Earl  Rivers,  Hardr.  503,  a  prohibition  was  refused; 
and  the  cowrt  said  that  favor  should  not  be  presumed  in  a  judge. 
The  questions  on  the  third  plea  do  not  arise.  I  am,  therefore,  of 
opinion  that  there  should  be  judgment  for  the  Dean  and  Chapter  of 
Bochester. 

WioHTMAN,  J.  With  respect  to  the  argument  that  the  dean  and 
chapter  were  visitors  quoad  /ioCj  and  that  the  general  power  of  the 
visitor  does  not  apply  where  there  is  a  particular  power,  I  am  of 
opinion  that  the  dean  and  chapter  did  not,  in  expelling  the  prosecutor 
from  his  office,  act  as  visitor,  nor  is  there  any  thing  in  the  35th  statute 
which  gives  them  authority  to  act  as  visitor.  By  that  statute,  they 
have  power  to  expel  those  officers  whom  they  have  appointed,  for 
certain  offences,  but  that  is  sigravius  fuerit  delictum  (sijustumjudi' 
cabitur.)  If  it  should  happen  that  the  dean  and  chapter  are  guilty 
of  excess  or  wrong  in  the  mode  in  which  they  exercise  that  power, 
the  question  is.  What  remedy  is  given  ?  Under  the  general  powers 
created  in  the  38th  statute,  the  office  of  visitor  is  vested  in  the  bishop. 
Then,  if  the  founder  has  appointed  a  visitor,  this  court  has  no  juris- 
diction to  grant  a  mandamus.  Now,  the  terms  in  which  authority  is 
S'ven  to  the  visitor  by  that  statute  are  most  general :  "  Omniaque 
ciat  qu®  ad  visitatoris  officium  de  jure  pertinere  denoscuntur."  If 
any  mistake  is  committed  by  those  who  are  mentioned  previously,  the 
bishop  is  the  person  who  has  a  general  supervision.  The  power  which 
the  dean  and  chapter  have  of  removing  the  master  of  the  grammar 
«chool  is  similar  to  that  which  resides  in  the  colleges  of  our  universities 
to  remove  members  for  cause  which  appears  to  them  to  be  sufficient* 
This  case,  therefore,  is  not  distinguishable  from  Reg.  v.  The  Dean  and 
rChapter  of  Chester,  15  Jur.  10.  With  respect  to  the  other  objection,  my 
brother  Patteson  has  already  expressed  the  opinion  which  I  entertain. 

Erle,  J.  The  first  question  is,  whether  the  bishop  has  power  to 
^remove  the  master  of  the  cathedral  grammar  school  on  the  ground  al- 
leged, in  the  return.  By  the  35th  statute,  the  dean  and  chapter  have 
original  jurisdiction  to  expel  certain  officers,  and  among  them  the 
master  of  the  grammar  school,  for  ^nygravius  delictum;  and  by  the 
38th  statute,  the  visitor  has  appellate  jurisdiction.     The  38lh  statute 
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expressly  directs  the  visitor  to  expel,  if  the  dean  and  chapter  have 
omitted  to  do  so.  It  follows  that  the  bishop  is  to  decide  the  matter, 
where  a  party  has  been  removed  from  his  office,  and  he  alleges  that  he 
has  been  wrongfully  removed.  The  second  question  is,  whether,  by 
the  removal  of  the  prosecutor,  there  has  been  such  excess  of  jurisdic* 
tion  as  that  the  dean  and  chapter  have  no  right  to  say  that  they  acted 
within  their  jurisdiction.  The  ground  of  the  removal  alleged  in  the 
plea,  and  which  is  admitted  by  the  demurrer,  is  the  publication  of  a 
pamphlet  containing  passages  alleged  by  the  dean  and  chapter  to  be 
libellous  upon  them.  The  pamphlet  may  be  so  libellous  as  to  be  a 
gravius  delictum  within  the  3dth  statute,  and  that  is  a  question  for 
the  dean  and  chapter;  they  have  general  jurisdiction.  The  third 
question  was,  whether,  supposing  the  visitor  had  jurisdiction,  he  had 
lost  it  by  personal  interest.  I  agree  with  my  brother  Patteson  that 
the  bishop  has  not  any  personal  interest  in  the  matter. 

Lord  Campbell,  C.  J.  Having  been  absent  during  the  argument 
on  Wednesday  last,  I  did  not  think  it  right  to  give  my  opinion  until 
my  learned  brothers  had  decided  the  case ;  but  they  having  now  de- 
cided it,  I  wish  to  say  that  I  entirely  concur  in  their  decision.  Sir 
Frederick  Thesiger  founds  the  whole  of  his  argument  upon  the  35th 
statute,  which  gives  to  the  dean  and  chapter  the  power  of  expelling 
the  master  of  the  grammar  school,  si  gravitis  fuerit  delictum;  but  the 
power  there  given  to  them  is  consistent  with  their  being  subject  to 
the  visitor,  who  may  revise  what  they  have  done  under  it  That 
being  so,  there  woula  be  properly  an  appeal  to  the  visitor,  unless  he 
is  disqualified  by  interest  in  the  cause ;  but  the  bishop  is  not  a  party 
to  the  cause,  neither  has  he  such  an  interest  as  disqualifies  him.  It 
might  just  as  well  be  said  that  if  the  master  of  the  grammar  school 
had  been  guilty  of  publishing  a  libel  on  the  judges  of  the  Queen's 
Bench,  and  had  been  dismissed  on  that  ground,  we  should  be  dis* 
qualified  for  hearing  an  application  for  a  tnandamus  to  restore  him. 

Rule  discharged. 


Doe   d.  Hudson  v.  The  Leeds  and  Bradford  Railway  Com- 
pany.^ 

Easter  Tenn,  April  23,  1851. 

Railway  Company  —  RiglU  to  take  Land  —  Possession  —  Ejectment. 

A  special  railway  act  contained  the  nsnal  clauses  giving  the  company  powers  for  the  com- 
polsorT  purchase  of  lands ;  and,  by  sect  158,  the  company  were  not,  except  by  the  con- 
sent or  the  owner,  to  enter  upon  any  lands  which  were  required  for  the  purposes  of  the 
act,  until  they  had  paid  or  deposited  in  the  Bank  of  England  the  purchase  money  or  com- 
pensation agreed  or  awarded  to  be  paid.  In  1845,  the  lessor  of  the  plaintiff  permitted  the 
company  to  enter  upon  certain  land,  and  agreed  to  refer  the  amount  of  compensation  to 
an  arbitrator;  and  in  1847  the  company  entered,  and  continued  in  possession  until  1849, 
when  the  lessor  of  the  plaintiff  demanded  possession :  — 

i  15  Jar.  946. 
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Hdd^  that  such  demand  of  possession  did  not  make  the  company  trespassen,  and  that 
ejectment  coold  not  be  maintained  ag^nst  them. 

Ejectment  to  recover  a  piece  of  land  adjoining  to  the  River  Aire. 
On  the  trial,  before  Cresswell,  J.,  at  the  Spring  assizes  at  York,  it 
appeared  that,  on  the  4th  of  July,  1844,  the  royal  assent  was  given 
to  the  act  7  &  8  Vict  c.  59,  by  which  the  Leeds  and  Bradford  Rail* 
way  Company  were  empowered  to  make  a  railway  from  Leeds  to 
Bradford,  with  a  branch  to  the  North  Midland  Railway.  The  act 
contained  the  usual  clauses  giving  the  company  powers  for  the  com- 
pulsory purchase  of  lands,  including  the  land  in  question,  which,  by 
sect.  313,  were  to  cease  after  the  expiration  of  seven  years  from  the 
passing  of  the  act  On  the  29th  of  December,  1845,  the  lessor  of 
the  plaintiff  entered  into  an  agreement,  by  which  he  permitted  the 
defendants  to  enter  upon  the  land  in  question,  and  agreed  to  refer 
the  amount  of  compensation  to  be  paid  to  him  to  an  arbitrator.  This 
agreement  was  modified  by  another  agreement  in  1847.  The  defend- 
ants entered  upon  and  took  possession  of  the  land  under  this  a^ee- 
ment,  and  also  sunk  a  tank  on  land  not  belonging  to  the  lessor  of  the 
plaintiff.  The  lessor  of  the  plaintiff  was  the  proprietor  of  ancient 
mills  on  the  River  Aire,  and  was  entitled  to  sufficient  water  of  that 
river  for  working  them.  On  the  reference  there  was  a  question 
whether  the  injury  done  to  the  lessor  of  the  plaintiff,  in  taking  water 
from  the  River  Aire  by  means  of  the  tank,  was  included  in  the  terms 
of  the  second  agreement  or  not  On  the  9th  of  May,  1849,  the 
arbitrator  made  his  award,  by  which  he  awarded  to  the  lessor  of  the 
plaintiff  5023^  as  compensation  for  the  value  of  the  land,  and  for  the 
injury  done  by  the  works  of  the  defendants.  After  the  award,  and 
in  the  course  of  the  discussion  as  to  the  terms  of  the  conveyance  of  the 
land  in  question  to  the  defendants,  the  dispute  on  the  question  raised 
during  the  reference  was  renewed ;  and,  finally,  the  lessor  of  the 
plaintiff  gave  notice  to  the  defendants  to  quit  and  deliver  up  posses- 
sion of  the  land.  It  was  contended  for  the  lessor  of  the  plaintiff,  that 
the  defendants,  having  been  let  into  possession  with  the  consent  of 
the  lessor  of  the  plaintiff,  were  tenants  at  will,  and  that  he  was  en- 
titled to  determine  that  will  by  notice,  and  to  bring  ejectment  The 
learned  judge  was  of  opinion  that  the  defendants  were  entitled  to  a 
verdict  upon  the  provisions  of  stat  7  &  8  Vict  c.  59,^  which  gave 
them  a  right  to  enter  upon  the  land ;  and  the  verdict  was  entered  ac- 
cordingly, leave  being  reserved  to  move  to  enter  a  verdict  for  the  lessor 
of  the  plaintiff 

^."^  '  '  -^-»— ^  I  ^  III. 

1  By  sect  137  of  Btat.7  &  8  Vict  c.  59,  it  is  enacted,  '^  that,  subject  to  the  provisions 
of  this  act,  it  shall  be  lawful  for  the  company  to  i^ree  with  the  owners  of  the  lands, 
which  they  are  hereby  anthorized  to  enter  into  and  take  for  the  purposes  of  the  rail* 
way,  for  the  absolute  purchase  for  a  consideration  in  mone^  of  any  such  lands,  or  such 
parts  thereof,  as  they  shall  think  proper,  and  of  all  subsisting  leases  therein." 

By  sect  158  it  is  enacted,  **  that  the  company  shall  not,  except  by  consent  of  the 
owner  and  occupier,  enter  upon  any  lands  which  shall  be  required  to  be  purchased  or 
permanently  used  for  the  purposes  of  this  act,  untU  they  shall  either  have  paid  to  every 
party  having  an  interest  in  such  lands,  or  deposited  in  the  Bank  of  England  in  the 
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Knowles  now  moved  accordingly.  Where  a  vendor  agrees  to  sell 
to  a  vendee,  and  the  treaty  for  the  purchase  goes  off,  the  vendee  is 
only  tenant  at  will.  This  transaction  was  before  the  passing  of  the 
Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  1§,  under 
which  Doe  d.  Armisiead  v.  The  North  Staffordshire  Railway  Company^ 
15  Jur.  944 ;  s.  c.  4  Eng.  Rep.  216,  was  decided.  In  that  case,  the 
land  of  the  lessor  of  the  plaintiff  was  taken  in  invitum  by  proceed* 
ings  under  sect.  68  of  stat.  8  &  9  Vict.  c.  18,  and  the  compen* 
sation  monev  was  deposited  in  the  Bank  of  England.  Here  the 
defendants  ((erive  all  their  power  from  sect  158  of  stat.  7  &  8 
Vict.  c.  49. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  learned  judge 
was  quite  right  in  holding  that  ejectment  was  not  maintainable. 
Under  their  special  act  the  defendants  had  a  right,  by  proceeding  in 
a  specified  manner,  to  take  possession  of  the  land  in  question.  In- 
stead of  pursuing  that  course,  there  is  a  reference  to  an  arbitrator  to 
fix  the  value  of  the  land,  and  the  compensation  to  be  paid  to  the 
lessor  of  the  plaintiff;  and  in  the  mean  time  he  consents  that  the  de- 
fendants shall  take  possession,  and  probably  lay  out  money  in  con- 
structing their  works.  Mr.  Knowles  is  driven  to  contend,  that  during 
all  this  time  the  defendants  are  mere  tenants  at  will,  and  liable  to  be 
turned  out  by  demand  of  possession ;  but  I  am  clearly  of  opinion 
that  such  is  not  the  interest  which  they  possessed  in  the  land,  and, 
therefore,  they  are  not  liable  to  be  made  trespassers  by  a  demand  of 
possession.  And  there  is  no  hardship  on  the  lessor  of  the  plaintiff, 
because  he  has  under  the  award  of  the  arbitrator,  to  whom  he  agreed 
to  refer  the  amount  of  compensation,  a  remedy  for  recovering  the 
value  of  his  land  as  effectual  as  the  lessor  of  the  plaintiff  had  in  Doe 
d.  Armistead  v.  7%^  North  Staffordshire  Railway  Company, 

Patteson,  J.  Under  their  special  act  the  defendants  cannot  enter 
upon  lands,  which  they  have  power  to  take  in  a  compulsory  manner, 
until  compensation  be  made,  except  by  consent  of  the  owner.  In 
this  case  the  consent  of  the  owner  was  given,  and  nothing  remained 
but  to  settie  the  amount  of  the  compensation ;  otherwise,  if  the 
land  owner  was  not  satisfied  with  the  amount  awarded  to  him,  he 
might  revoke  his  consent^  and  make  the  company  trespassers,  which 
would  open  a  door  to  the  exercise  of  great  oppression  on  railway 
companies. 

WiGHTMAN  and  Erle,  JJ.,  concunred.  g^^/^  refused. 

manner  herein  Mentioned,  the  pnrchase  money  or  compensation  agreed  or  awarded  to 
be  paid  to  such  parties  respectively  for  their  respective  interests  uerein." 

By  sect  196  it  is  enacted,  ^'tbat,  subject  to  uie  provisions  and  restrictions  in  this 
act  contained,  it  shall  be  lawful  for  the  comnany  to  make  and  maintain  the  said  rail- 
way and  works  on  the  line  and  upon  the  lands  oelineated  and  described  on  the  plans 
and  in  the  books  of  reference  hereinafter  mentioned,  or  in  the  schedule  hereto,  and 
for  that  purpose  to  enter  upon,  take,  and  use  such  of  the  lands  so  delineated  and 
described  aa  shall  be  necessary  for  making  and  constructing  the  said  railway  and 
works." 
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ffddy  that  such  demand  of  possession  did  not  make  the  company  trespassen,  and  that 
ejectment  coold  not  be  maintained  against  them. 

Ejectment  to  recover  a  piece  of  land  adjoining  to  the  River  Aire. 
On  the  trial,  before  Cresswell,  J.,  at  the  Spring  assizes  at  York,  it 
appeared  that,  on  the  4th  of  July,  1844,  the  royal  assent  was  given 
to  the  act  7  &  8  Vict  c.  59,  by  which  the  Leeds  and  Bradford  Rail* 
way  Company  were  empowered  to  make  a  railway  from  Leeds  to 
Bradford,  with  a  branch  to  the  North  Midland  Railway.  The  act 
contained  the  usual  clauses  giving  the  company  powers  for  the  com- 
pulsory purchase  of  lands,  including  the  land  in  question,  which,  by 
sect.  313,  were  to  cease  after  the  expiration  of  seven  years  from  the 
passing  of  the  act  On  the  29th  of  December,  184o,  the  lessor  of 
the  plaintiff  entered  into  an  agreement,  by  which  he  permitted  the 
defendants  to  enter  upon  the  land  in  question,  and  agreed  to  refer 
the  amount  of  compensation  to  be  paid  to  him  to  an  arbitrator.  This 
agreement  was  modified  by  another  agreement  in  1847.  The  defend- 
ants entered  upon  and  took  possession  of  the  land  under  this  agree- 
ment, and  also  sunk  a  tank  on  land  not  belonging  to  the  lessor  of  the 
plaintiff.  The  lessor  of  the  plaintiff  was  the  proprietor  of  ancient 
mills  OH  the  River  Aire,  and  was  entitled  to  sufficient  water  of  that 
river  for  working  them.  On  the  reference  there  was  a  question 
whether  the  injury  done  to  the  lessor  of  the  plaintiff,  in  taking  water 
from  the  River  Aire  by  means  of  the  tank,  was  included  in  the  terms 
of  the  second  agreement  or  not  On  the  9th  of  May,  1849,  the 
arbitrator  made  bis  award,  by  which  he  awarded  to  the  lessor  of  the 
plaintiff  5023/.  as  compensation  for  the  value  of  the  land,  and  for  the 
injury  done  by  the  works  of  the  defendants.  After  the  award,  and 
in  the  course  of  the  discussion  as  to  the  terms  of  the  conveyance  of  the 
land  in  question  to  the  defendants,  the  dispute  on  the  question  raised 
during  the  reference  was  renewed ;  and,  finally,  the  lessor  of  the 
plaintiff  gave  notice  to  the  defendants  to  quit  and  deliver  up  posses- 
sion of  the  land.  It  was  contended  for  the  lessor  of  the  plaintiff,  that 
the  defendants,  having  been  let  into  possession  with  the  consent  of 
the  lessor  of  the  plaintiff,  were  tenants  at  will,  and  that  he  was  en- 
titled to  determine  that  will  by  notice,  and  to  bring  ejectment  The 
learned  judge  was  of  opinion  that  the  defendants  were  entitled  to  a 
verdict  upon  the  provisions  of  stat  7  &  8  Vict  c.  69,^  which  gave 
them  a  right  to  enter  upon  the  land ;  and  the  verdict  was  entered  ac- 
cordingly, leave  being  reserved  to  move  to  enter  .a  verdict  for  the  lessor 
of  the  plaintiff. 

1  By  sect  137  of  Btat7  &  8  Vict  c.  59,  it  is  enacted,  ^  that,  subject  to  the  provisiona 
of  this  act,  it  shall  be  lawfal  for  the  company  to  affree  with  the  owners  of  the  lands, 
which  they  are  hereby  authorized  to  enter  into  and  take  for  the  purposes  of  the  rail- 
way, for  the  absolute  purchase  for  a  consideration  in  money  of  any  such  lands,  or  such 
parts  thereof,  as  they  shall  think  proper,  and  of  all  subsisting  leases  therein." 

By  sect  158  it  is  enacted,  ^  that  the  company  shall  not,  except  by  consent  of  the 
owner  and  occupier,  enter  upon  any  lands  which  shall  be  required  to  be  purchased  or 
permanently  used  for  the  purposes  of  this  act,  untU  they  Aul\  either  have  paid  to  every 
party  having  an  interest  in  such  lands,  or  deposited  in  the  Bank  of  England  in  tfao 
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Knowles  now  moved  accordingly.  Where  a  vendor  agrees  to  sell 
to  a  vendee,  and  the  treaty  for  the  purchase  goes  off,  the  vendee  is 
only  tenant  at  will.  This  transaction  was  before  the  passing  of  the 
Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  1§,  under 
which  Doe  d.  Armistead  v.  Tke  North  Staffordshire  Railway  Company^ 
15  Jur.  944 ;  s.  c.  4  Eng.  Rep.  216,  was  decided.  In  that  case,  the 
land  of  the  lessor  of  the  plaintiff  was  taken  in  invitum  by  proceed* 
ings  under  sect.  68  of  stat  8  &  9  Vict.  c.  18,  and  the  compen* 
sation  monev  was  deposited  in  the  Bank  of  England.  Here  the 
defendants  ((erive  all  their  power  from  sect.  158  of  stat.  7  &  8 
Vict.  c.  49. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  learned  judge 
was  quite  right  in  holding  that  ejectment  was  not  maintainable. 
Under  their  special  act  the  defendants  had  a  right,  by  proceeding  in 
a  specified  manner,  to  take  possession  of  the  land  in  question.  In- 
stead of  pursuing  that  course,  there  is  a  reference  to  an  arbitrator  to 
fix  the  value  of  the  land,  and  the  compensation  to  be  paid  to  the 
lessor  of  the  plaintiff;  and  in  the  mean  time  he  consents  that  the  de- 
fendants shall  take  possession,  and  probably  lay  out  money  in  con- 
structing their  works.  Mr.  Knowles  is  driven  to  contend,  that  during 
all  this  time  the  defendants  are  mere  tenants  at  will,  and  liable  to  be 
turned  out  by  demand  of  possession ;  but  I  am  clearly  of  opinion 
that  such  is  not  the  interest  which  they  possessed  in  the  land,  and, 
therefore,  they  are  not  liable  to  be  made  ^espassers  by  a  demand  of 
possession.  And  there  is  no  hardship  on  the  lessor  of  the  plaintiff, 
because  he  has  under  the  award  of  the  arbitrator,  to  whom  he  agreed 
to  refer  the  amount  of  compensation,  a  remedy  for  recovering  the 
value  of  his  land  as  effectual  as  the  lessor  of  the  plaintiff  had  in  Doe 
d.  Armistead  v.  Jhe  North  Staffordshire  Railway  Company. 

Patteson,  J.  Under  their  special  act  the  defendants  cannot  enter 
upon  lands,  which  they  have  power  to  take  in  a  compulsory  manner, 
until  compensation  be  made,  except  by  consent  of  the  owner.  In 
this  case  the  consent  of  the  owner  was  given,  and  nothing  remained 
but  to  settle  the  amount  of  the  compensation ;  otherwise,  if  the 
land  owner  was  not  satisfied  with  the  amount  awarded  to  him,  he 
might  revoke  his  consent^  and  make  the  company  trespassers,  which 
would  open  a  door  to  the  exercise  of  great  oppression  on  railway 
companies. 

WioHTMAN  and  Erle,  JJ.,  concurred.  n^i^  refused. 

mumer  herein  Ynentioned,  the  purchase  money  or  compensation  agreed  or  awarded  to 
be  paid  to  such  parties  respectively  for  their  respective  interests  tnerein." 

By  sect  136  it  is  enacted,  **that,  subject  to  uie  provisions  and  restrictions  in  this 
act  contained,  it  shall  be  lawful  for  the  company  to  make  and  maintain  the  said  rail- 
wav  and  works  on  the  line  and  upon  the  lands  delineated  and  described  on  the  plans 
and  in  the  books  of  reference  hereinafter  mentioned,  or  in  the  schedule  hereto,  and 
for  that  purpose  to  enter  upon,  take,  and  use  such  of  the  lands  so  delineated  and 
described  aa  shall  be  necessary  for  making  and  constructing  the  said  railway  and 
works." 
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the  negotiation  till  the  27th  of  October,  1849,  when  the  defendant 
denied  his  liability. 

I  left  the  question  to  the  jury,  whether  the  defendant  had  ratified 
the  contract  sent  to  him  contained  in  the  bought  note.  The  jury 
found  that  he  had ;  whereupon  a  verdict  was  entered  for  the  plaintiff 
for  125^  damages,  with  liberty  for  the  defendant  to  move  to  enter  the 
verdict  for  him  if  the  court  should  be  of  opinion  that  there  was  not 
evidence  to  prove  the  declaration  as  amended. 

Having  heard  the  rule  obtained  for  this  purpose  learnedly  argued, 
I  do  not  think  that  there  was  any  sufficient  evidence  of  ratification. 
Nothing  having  such  a  tendency  was  done  by  the  defendant  before 
the  26th  of  March,  the  day  on  which  he  ought  to  have  performed  the 
contract,  and  on  which  he  broke  it.  What  constituted  the  ratifica- 
tion, and  what  date  is  to  be  given  to  it  ?  There  never  was  any  refer- 
ence by  the  defendant  to  the  terms  of  the  bought  note  more  than  of 
the  sold  note.  The  variance  between  them  was  not  known  to  him 
till  after  the  action  was  brought ;  nor  was  there  ever  any  assent  t^ 
the  plaintiff  to  accede  to  the  terms  of  the  bought  note,  whereby  he 
would  have  been  bound  to  deliver  Dunlop,  Wilson,  &  Co.'s  pig  iron. 
The  sold  note,  containing  different  terms,  instead  of  being  discarded 
by  the  plaintiff,  was  actually  declared  on  by  him,  and  was  set  up  by 
him  as  the  true  contract  till  the  declaration  was  amended. 

The  plaintiff  likewise  sought  to  recover  under  a  contract  {or  goods 
bargained  and  sold ;  but  this  could  not  avail  him,  for  the  defendant 
never  accepted  the  goods ;  and  the*contract  was  not  for  the  sale  of 
any  specinc  goods,  the  property  in  which  could  be  considered  as 
transferred  to  him. 

Recurring  to  the  special  count,  the  plaintiff  attempted  to  support 
it  by  the  parol  agreement  alleged  to  have  been  entered  into  between 
the  broker  and  the  defendant,  using  the  bought  note  as  a  memoran- 
dum of  the  agreement  to  satisfy  the  Statute  of  Frauds. 

In  the  first  place,  there  seems  a  difficulty  in  setting  up  any  parol 
agreement  where  the  parties  intended  that  there  shoiild  be,  and 
understood  that  there  was,  a  written  agreement  What  passed 
between  the  defendant  and  the  broker  previous  to  the  26th  of  Feb- 
ruary seems  to  roe  only  to  amount  to  an  authority  from  the  plaintiff 
to  the  broker  to  enter  into  the  contract;  and  Miller  himself  said, 
^  On  the  26th  of  February  I  wrote  a  contract^  and  sent  it  to  the 
defendant.  I  sent  a  sold  note  the  same  day  to  the  plaintiff."  Again  : 
the  memorandum,  under  the  17th  section  of  the  Statute  of  Frauds, 
must  be  signed  bv  the  party  to  be  charged,  or  his  agent.  But  assum- 
ing that  the  parol  agreement  was  the  contract,  and  that  when  Miller 
wrote  the  bought  note  it  was  only  to  tell  his  principal  what  he  had 
done,  there  is  a  difficulty  in  saying,  that  h^yng  functus  officio  as  far  as 
making  the  bargain  was  concerned,  he  had  any  authority  to  sign  the 
men^randum  as  the  defendant's  agent,  and  thereby  to  charge  hiiu* 
But  if  he  had,  can  this  be  said  to  be  a  true  memorandum  of  the 
agreement  ?  We  are  here  again  met  by  the  objection  of  the  variance^ 
which  is  as  strong  between  the  parol  agreement  and  the  bought  note 
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as  between  the  bought  note  and  the  sold  note.  If  the  bought  note 
can  be  considered  a  memorandum  of  the  parol  agreement,  so  may 
the  sold  note ;  and  which  of  them  is  to  prevail  ?  It  seems  to  me, 
therefore,  that  we  get  back  to  the  same  point  at  which  we  were 
when  the  variance  was  first  objected  and  the  declaration  was  amended. 
I  by  no  means  say  that,  where  there  are  bought  and  sold  notes,  they 
must  necessarily  be  the  only  evidence  of  the  contract.  Circum- 
stances may  be  imagined  in  which  they  might  be  used  as  ^  memo- 
randum of  a  parol  agreement    Where  there  has  been  an  entry  of  the 

,  contract  by  the  broker  in  his  book,  signed  by  him,  I  should  hold, 
without  hesitation,  notwithstanding  some  dicta  and  a  supposed  ruling 
of  Lord  Tenterden  in  TTiomton  v.  Meux^  Moo.  &  M.  43,  to  the  con- 
trary, that  this  entry  is  the  binding  contract  between  the  parties,  and 
that  a  mistake  made  by  him  when  sending  them  a  copy  of  it,  in  the 
shape  of  a  bought  or  sold  note,  would  not  aflfect  its  validity.  Beinff 
audiorized  by  the  one  to  sell,  and  the  other  to  buy,  in  the  terms  of 
the  contract^  when  be  has  reduced  it  into  writing,  and  signed  it  as 
their  common  agent,  it  binds  them  both,  according  to  the  statute  of 
Frauds,  as  if  both  had  signed  it  with  their  own  hands.  The  duty  of 
the  broker  requires  him  to  do  so,  and  till  recent  times  this  duty  was 
scrupulously  performed  by  every  broker.  What  are  called  the  bought 
and  sold  notes  were  sent  by  him  to  his  principals,  by  way  of  informa- 
tion that  he  had  acted  upon  their  instructions,  but  not  as  the  actual 
contract  which  was  to  be  binding  upon  them.  This  clearly  appears 
from  the  practice  still  followed  of  sending  the  bought  note  to  the 
buyer  and  the  sold  note  to  the  seller ;  whereas,  if  these  notes  had 
been  meant  to  constitute  the  contract,  the  bought  note  would  be  put 
into  the  hands  of  the  seller,  and  the  sold  note  into  the  hands  of  the 
buyer,  that  each  might  have  the  engagement  of  the  other  party,  and 
not  his  own.  But  the  broker,  to  save  himself  trouble,  now  omits  to 
enter  and  sign  any  contract  in  his  book,  and  still  sends  the  bought 
and  sold  notes  as  before.  If  these  agree,  they  are  held  to  constitute 
a  binding  contract ;  if  there  be  any  material  variance  between  them, 
they  are  both  nullities,  and  there  is  no  binding  contract.  This  last 
proposition,  though  combated  by  the  plaintiff's  counsel,  has  been  laid 
down  and  acted  upon  in  such  a  long  series  of  cases,  that  I  could  not 
venture  to  contravene  it  if  I  did  not  assent  to  it ;  but  where  there  is 
no  evidence  of  the  contract  unless  by  the  bought  and  sold  notes  sent~ 
by  the  broker  to  the  parties,  I  do  not  see  how  there  can  be  a  binding 

'  contract  unless  they  substantially  agree ;  for  contracting  parties  must 
consent  to  the  same  terms,  and  where  the  terms  in  the  two  notes 
differ,  there  can  be  no  reason  why  faith  should  be  given  to  the  one 
more  than  the  other.  This  is  certainly  a  most  inconvenient  mode  of 
carrying*  on  commercial  transactions;  from  the  carelessness  of 
brokers  and  their  clerks  mistakes  not  unfrequently  arise  of  which  un- 
conscientious  men  take  advantage,  and  no  buyer  or  seller  can  be  safe 
unless  he  sees  the  sold  or  bought  note  as  well  as  his  own  —  a  pre- 
caution which  the  course  of  business  does  not  permit  to  be  taken. 
Biitt  these  inconveniences  can  only  be  remedied  by  the  legislature 
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enforcing  upon  the  broker  the  faithful  performance  of  his  daty  in 
entering  and  signing  the  contract  in  his  book. 

In  the  present  case,  there  being  a  material  variance  between  the 
bought  and  sold  notes,  they  do  not  constitute  a  binding  contract ; 
there  is  no  entry  in  the  broker's  book  signed  by  him ;  and  if  there 
were  a  parol  agreement,  there  being  no  sufficient  memorandum  of  it 
in  writing,  nor  atiy  part  acceptance  or  part  payment,  the  Statute  of 
Frauds  has  not  been  complied  with ;  and  I  agree  with  my  brother 
Patteson  in  thinking  that  the  defendant  is  entitled  to  our  verdict  . 

My  brother  Wightman,  who  heard  the  argument,  but  is  now 
engaged  elsewhere  in  the  discharge  of  a  public  duty,  has  authorized 
me  to  say,  that  he  has  read  this  judgment,  and  that  he  entirely  con- 
curs in  it. 

But  the  court  being  divided,  instead  of  making  the  rule  absolute  to 
enter  the  verdict  for  the  defi^ndant,  we  think  that  a  nonsuit  should  be 
entered,  so  that  the  plaintiff  may  have  the  opportunity  to  bring  a 
fresh  action,  and  by  a  special  verdict,  or  a  bill  of  exceptions,  to  take 
the  opinion  of  a  court  of  enror  on  his  rights.  Nonsmt  entered. 


COURT  OF  QUEEN'S  BENCH,  1851.  301 

Doe  d.  Daries  v.  Dayies. 

Doe  d.  Davies  v.  Davies.^ 

Easter  Term,  May  2,  1851. 

WiUj  Construction  of —  Conditional  Devise, 

A  tef tator,  after  cfaaii^ng  certain  fee  simple  property  in  L.  with  an  annuity,  devised,  subject 
thereto,  "  that  provid^  my  said  son  J.  D.  (his  heir  at  law)  shall,  when  requested  by  my 
son  D.  D.,  effectually  convey  and  assure  unto  him,  the  said  D.  D^  his  heirs  and  assigns 
forever,  free  from  all  manner  of  incumbrances,  all  that  messuage,  &c^  called  C,  in  the 
parish  of  T^  &c.,  then  I  give  and  devise  all  and  singular  the  aroresaid  messuages,  Stc^ 
out  of  which  the  said  annuity  or  rent  charge  is  to  be  issuine  as  aforesaid  unto  him,  the 
said  J.  D^  his  heirs  and  assigns  forever ;  but  if  the  said  J.  D.  shall,  when  rec^uired  as  afore- 
said, refuse  to  execute  such  a  conveyance  unto  the  said  D.  D.  and  his  heirs,  then  I  g^ve 
and  devise  the  said  messuages,  &c.,  so  made  Uable  to  the  payment  of  the  said  annuity, 
unto  my  said  son  D,  D^  his  heirs  and  assigns  forever." 

J.  D.  contintted  seised  of  both  L.  and  C.  until  his  death,  C.  being  all  the  time  let  by  him  to 
a  tenant  from  year  to  yeor,  and  at  his  death  be  devised  all  his  property  to  his  wife.  D.  D. 
never  requested  J.  D.  to  conyey  C.  to  him ;  but  after  his  death  D.  D.  tendered  a  convey- 
ance for  execution  to  J.  D*a  wife,  which  she  refused  to  execute :  — 

ffddt  tb*t  D.  D.  could  not  maintain  an  action  of  ejectment  for  the  recovery  of  the  property 
in  L, 

This  was  an  action  of  ejectment  brought  to  recover  certain  premises 
in  the  parish  of  Llanycil,  in  the  county  of  Merioneth.  The  declara- 
tion contained  two  demises  by  David  Davies,  the  first  dated  the  11th 
of  June,  1848,  and  the  second  the  31st  of  July,  1848. 

The  cause  came  on  to  be  tried,  at  the  Summer  assizes  for  the 
county  of  Merioneth,  1850,  before  Talfourd,  J.,  when  a  verdict  was 
found  for  the  defendant,  subject  to  the  opinion  of  this  court  on  the 
following  case :  — 

Gabriel  Davies  being  seized  in  fee  simple  of  certain  premises  in 
the  parish  of  Uanycil,  in  the  county  of  Merioneth,  by  his  last  will 
And  testament,  beai^ng  date  the  30th  of  July,  1828,  after  charing  the 
same  with  an  annuity  of  50/.,  payable  to  his  daughter  Ann  Roberts, 
devised  the  same  as  follows :  ^<  And  subject  to  the  payment  of  the 
said  annuity,  and  all  costs  and  charges  attendins;  the  recovery  thereofjf 
and  provided  my  said  son  John  Davies  shall,  when  requested  by  my 
«on  the  Rev.  David  Davies,  and  at  the  expense  of  the  said  David 
Davies,  effectually  convey  and  assure  unto  him,  the  said  David  Davies,. 
his  heirs  and  assigns  forever,  free  from  all  manner  of  incumbrances, 
all  that  messuage,  lands,  and  hereditaments,  called  by  the  name  of 
Caryngylliad,  situate  and  being  in  the  parish  of  Trowsfynydd  afore- 
said, in  the  said  county  of  Merioneth,  lately  purchased  of  Wilsoa 
Jones,  Esq.,)  then  I  give  and  devise  all  and  singular  the  aforesaid 
messuages,  tenements,  lands,  hereditaments,  and  premises  out  of  which 
the  said  annuity  or  rent  charge  is  to  be  issuing  fs  aforesaid  unto  him, 
the  said  John  Davies,  his  heirs  and  assigns  forever ;  but  if  the  said 
John  Davies  shall  (when  required  as  aforesaid)  refuse  to  execute  such, 
a  conveyance  unto  the  said  David  Davies  and  his  heirs,  then  I  give 
and  devise  the  said  messuages,  lands,  and  hereditaments  so  made 
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liable  to  the  payment  of  the  said  annaity,  unto  my  said  eon  David 
Davies,  his  heirs  and  assigns  forever." 

The  said  Grabriel  Da  vies  died  on  the  2d  of  August,  1828,  seized  of 
the  said  Llanycil  estate  as  aforesaid,  and  at  that  time  the  said  John 
Davies  was  seized  in  fee  of  the  said  Caryngylliad  estate.  He  con- 
tinued so  seized  thence  up  to  the  time  of  his  death,  demising  the 
same  to  one  Ephraim  Griffiths,  as  tenant  from  year  to  year,  and 
dealing  with  the  same  in  eveiy  way  as  his  own.  Griffiths  occupied 
the  said  estate  as  such  tenant  for  twenty  years  next  before  the  death 
of  the  said  John  Davies.  On  the  death  of  the  said  Grabriel  Davies, 
the  said  John  Davies  entered  into  possession  of  the  said  Llanycil 
estates,  and  continued  so  possessed  up  to  the  time  of  his  death,  which 
took  place  on  the  11th  of  June,  1848;  and  by  his  last  will  and  testa- 
ment, bearing  date  the  9th  of  October,  1840,  he  devised  as  follows :  ^<  I 
give,  devise,  and  bequeath  all  my  real  and  all  my  personal  estate  unto 
my  wife  Jennett  Davies,  her  heirs,  executors,  and  administrators." 
Upon  the  death  of  the  said  John  Davies,  the  said  Jennett  Davies,  the 
defendant,  entered  into  possession  of  the  said  Llanycil  estate,  and 
also  into  possession  of  the  Caryngylliad  estate,  and  is  now  so  pos- 
sessed. 

The  jury  found  that  the  said  David  Davies,  the  lessor  of  the  plain- 
tiff, never  requested  the  said  John  Davies  to  convey  to  him  the  said 
Caryngylliad  estate,  but  they  found  that  the  said  David  Davies  did,  on 
the  29th  of  July,  1848,  tender  to  the  said  Jennett  Davies  a  conveyance 
of  the  said  Caryngylliad  estate  to  him,  and  that  she  refused  to  exe- 
cute it  The  conveyance  so  found  by  the  jury  to  have  been  tendered 
to  the  defendant  was  put  in  evidence  by  the  plaintiS  After  reciting 
the  will  of  Gabriel  Davies,  the  possession  by  John  Davies  of  the 
Llanycil  estate,  his  death,  and  that  the  defendant  was  then  in  pos- 
session of  the  same,  it  purported  to  convey  the  estate  called  Caryn- 
gylliad to  the  lessor  of  the  plaintiff  in  fee  simple ;  and  it  contained, 
also,  the  following  covenants  on  the  part  of  the  'defendant,  her  heirs, 
executors,  and  administrators :  That,  notwithstanding  any  act,  deed, 
matter,  or  thing  by  the  defendant,  or  anv  of  her  ancestors,  made,  done, 
or  knowingly  permitted  or  suffered,  the  defendant  had  then  good  power 
to  grant,  convey,  and  release  the  said  premises  thereinbefore  conveyed, 
or  expressed  and  intended  so  to  be,  unto  and  to  the  use  of  the  plain- 
tiff, his  heirs  and  assigns,  free  from  incumbrances ;  and  that  the  de- 
fendant and  her  heirs,  and  all  other  persons  lawfully  or  equitably 
claiming  through  or  in  trust  for  her,  or  any  of  her  ancestors,  would  at 
all  times,  at  the  cost  of  the  plaintiff  and  his  heirs,  make,  do,  acknowl- 
edge, and  execute  all  such  acts,  deeds,  conveyances,  and  assurances 
for  the  further  and  better  conveying  and  assuring  all  the  premises 
thereinbefore  conveyid,  or  expressed  and  intended  so  to  be,  unto  and 
to  the  uses  of  the  said  plaintiff,  hb  heirs  and  assigns,  as  by  him  or 
them  should  be  reasonably  required. 

The  wills  of  the  said  Gabriel  Davies  and  John  Davies,  and  the  said 
conveyance  so  tendered  for  execution  to  the  defendant,  are  to  fonr 
part  of  this  case,  and  may  be  referred  to  by  either  party. 

The  question  for  the  opinion  of  the  court  is,  whether,  upon  the 
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coaatruction  of  the  will  of  the  said  Gabriel  Davies,  and  under  the 
circumstances  hereinbefore  stated,  the  said  David  Davies,  the  lessor 
of  the  plaintiff,  was,  at  the  date  of  either  of  the  demises  hereinbefore 
stated,  seized  of  such  an  estate  in  the  said  Llanycil  estates  as  to  en* 
title  the  plaintiff  to  recover  in  this  action. 

If  this  court  should  be  of  opinion  that  he  is,  then  the  verdict  found 
herein  is  to  be  set  aside,  and,  instead  thereof,  a  verdict  is  to  be  entered 
for  the  plaintiff.  But  if  this  court  should  be  of  a  contrary  opinion, 
then  the  verdict  herein  is  to  stand 

Shaptefj  {Beavan  with  him,)  for  the  lessor  of  the  plaintiff.  The 
court  will  not  construe  strictly  as  conditions  what  may  be  considered 
as  conditional  limitations.  Phipps  v.  Ackers^  9  CL  &  F.  583,  and 
Bromfteld  v.  Orawdefj  1  N.  R.  313.  The  whole  will  must  be  looked 
to,  and  here  the  intention  clearly  was  to  give  a  determinable  fee  to 
David  Davies,  with  a  conditional  limitation  over  to  John  Davies.  It 
was  meant  that  David  should  have  the  estate  in  all  other  events  than 
the  one  relating  to  John.  Fearne  on  Contingent  Remainders,  233, 
247 ;  Luxford  v.  CAeekCj  Lev.  125 ;  and  Bradford  v.  Foleyj  DougL  63. 

[Lard  Campbell^  C.  J.  That  would  amount  to  an  absolute  disin- 
heriting of  the  heir  at  law,  and  the  testator's  object  clearly  was  to 
give  him  an  option.] 

The  primary  intention  was  to  keep  the  two  estates  separate,  and 
that  John  should  not  have  the  second,  except  only  on  a  certain  speci- 
fied event  which  has  not  happened,  and  where  the  primary  ruling 
intention  is  evident,  the  will  ought  so  to  be  construed  as  to  give  it 
effect  Smart  v.  Clarke^  3  Russ.  365 ;  s.  c.  5  Law  J.  Rep.  Chana  111. 
Secondly,  David  has  the  whole  period  of  his  life  to  make  a  tender  of 
a  conveyance,  and  the  case  finds  that  he  did  make  a  tender  to  the 
representatives  of  John,  and,  therefore,  he  is  entitled  to  recover  upon 
the  demise  laid.  ^  Incumbrances  "  must  mean  those  created  by  John 
or  his  devisees.  Fazakerley  v.  Ford^  1  Ad.  &  K  897 ;  s.  c.  2  Law  J. 
Rep.  (n.  b.)  K.  B.  111.  Thirdly,  John  had  dispensed  with  the  neces- 
sity for  a  tender  of  the  conveyance.  He  had  disqualified  himself 
from  executing  such  conveyance  by  demising  the  estate,  as  the  case 
finds  that  he  did.  ^<  If  a  feoffment  be  made  upon  condition  to  enfeoff 
another,  &c.,  if  the  feoffee  before  the  performance  of  the  condition 
enfeoffee  a  stranger,  or  make  a  lease  for  life,  then  may  the  feoffor  and 
his  heirs  enter,  dec.,  because  he  hath  disabled  himseli  to  perform  the 
condition,  inasmuch  as  he  hath  made  an  estate  to  another,"  &c.  Lit 
sec.  355;  and  Coke,  commenting  upon  that,  (Co.  Lit  221,  o,)  says, 
'*  And  to  speak  once  for  all,  the  feoffee  is  disabled  when  he  cannot 
convey  the  land  over  according  to  the  condition,  in  the  same  plight, 
quality,  and  freedom  as  the  land  was  conveyed  to  him."  To  the  same 
effect  is  Com.  Dig.  ''  Condition,"  (M,)  4,  and  Shep.  Touch. 

[Lord  Campbell^  C.  J.  A  tenancy  from  year  to  year  can  hardly  be 
ealied  an  incumbrance  within  the  meaning  and  intention  of  the  tes- 
tator.   Both  Littleton  and  Coke  speak  of  a  feoffment] 

There  is  no  distinction  between  deeds  and  wills  in  this  respect 
The  intention  is  to  be  ascertained  in  the  same  manner.     This  was  so 
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considered  by  Lord  Brougham  in  Cdle  v.  Sewell^  2  House  of  Lorda 
Cases,  186. 

tJErte,  J.,  referred  to  Co.  Lit  sec.  357.] 
f  it  be  possible  to  construe  this  as  a  conditional  limitation,  the 
court  ought  so  to  decide.  Doe  d.  Taylor  v.  Crispj  8  Ad.  &  E.  779 ; 
8.  c.  8  Law  J.  Rep.  (n.  s.)  Q.  B.  41.  He  referred,  also,  to  Cockerell 
V.  Cholmeley^  10  B.  &  C.  6(54 ;  s.  c.  nomine  Cholmeley  v.  Paxtonj  8  Law 
J.  Rep.  K.  B.  197. 

Welsby  {Foutks  with  him)  was  not  heard. 

Lord  Campbell,  C.  J.  I  am  (^  opinion  that  the  lessor  of  the 
plaintiff  cannot  recover  under  either  oi  the  demises.  First,  it  is  ar- 
gued that,  at  the  death  of  Gkibriel  Davies,  the  estate  Tested  instantly 
in  David.  That  would  be  contrary  to  the  intention  of  the  testator, 
for  be  intended  that  John  should  have  the  estate  if  he  thought  fit;  and 
to  construe  the  will  in  that  way  would  be  not  only  to  deprive  John 
of  the  option  which  it  was  intended  he  should  have,  but  also  to  dis« 
inherit  the  heir  at  law,  which  clearly  the  testator  never  intended. 
Then,  as  to  the  refusal  by  the  devisee  of  John  to  execute  the  convey- 
ance tendered,  it  is  upon  a  refusal  by  John  himself  that  the  estate  is 
to  vest  in  David,  and  it  cannot  be  said  that  a  refusal  by  his  devisee 
is  a  refusal  by  John.  Next,  it  is  argued,  that  John  had  disqualified 
himself  from  conveying,  and,  therefore,  that  a  tender  of  a  conveyance 
to  him  became  unnecessary.  No  doubt,  if  he  had  disqualified  him* 
self,  the  tender  would  be  unnecessary ;  but  how  can  that  be  said  merely 
because  the  estate  was  under  a  demise  from  year  to  year  after  the 
testator's  death,  as  very  likely  it  was  before  ?  What  Coke  states  in 
the  passage  cited,  no  doubt,  is  good  law ;  but  he  is  speaking  only  of  a 
feoffment  upon  condition,  and  that  cannot  apply  to  the  case  of  a 
will.  I  cannot  accede  to  the  doctrine  that  there  is  no  distinction 
between  the  construing  of  deeds  and  wills.  In  the  case  of  a  will,  the 
court  looks  not  to  the  technical  meaning  of  the  precise  words,  but  to 
the  sense  in  which  they  are  used  by  the  testator.  Here,  the  testator 
expresses  that  the  es^te  is  to  be  conveyed  "  forever,  free  from  all 
manner  of  incumbrances,"  and  it  cannot  be  said  that  would  not  have 
been  complied  with  if  John  had  conveyed  subject  to  the  tenancy 
from  year  to  year.  Besides,  he  might  at  any  time  have  obtained  a 
surrender  of  the  tenancy.  It  seems  to  me,  therefore,  that  John  never 
did  disqualify  himself  to  convey,  and  that,  upon  the  whole,  the  action 
cannot  be  maintained. 

Patteson,  J.,  concurred. 

WiGHTMAN,  J.  The  construction  contended  for,  namely,  that  Da- 
vid became  seized  of  the  estate  immediately  upon  the  testator's  d6ath, 
would  deprive  John  of  the  option  intended  to  be  given  him,  and  be 
altogether  contrary  to  the  testator's  intention.  But  it  is  said  that 
John  had  put  it  out  of  his  power  to  convey  ^  free  from  all  manner  of 
incumbrances,"  and,  therefore,  that   the  estate  became  vested  in 
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David.  It  seems  to  me,  construing  the  will  according  to  the  inten- 
tion of  the  testator,  these  words  cannot  be  considered  as  being  appli- 
cable to  a  tenancy  from  year  to  year,  which  might  at  any  time  be 
sunendered. 

Erle,  J.  I  am  of  the  same  opinion.  The  estate  vested  in  John, 
as  heir  at  law,  until  a  certain  condition  was  performed  by  him ;  and 
that  condition  has  not  been  got  rid  of,  nor  has  John  done  what 
would  be  equivalent,  namely,  rendered  himself  incompetent  to  con- 
vey the  estate.  I  think,  according  to  the  fair  meaning  of  the  words 
used,  John  would  have  been  entitled  to  a  reasonable  time,  after  the 
tender  of  a  conveyance,  to  have  given  notice  to  put  an  end  to  the 
tenancy  from  year  to  year,  or  to  have  paid  off  a  mortgage,  and  so 
to  have  conveyed  free  from  all  manner  of  incumbrances. 

Judgment  for  the  defendamL 


Collett  v.  The  London  and  North-western  Railway 

Company.* 

Easter  Term,  May  6,  1851. 

Bailtoay  Company ^  Liability  of —  Carriage  of  Mails  and  Officers  of 
Post  Office  — Duty  of  Company— 1  Sf  2  Vict.  c.  98— Personal 
Injury  to  Officer. 

A  declaration  in  case  alleged  that  the  mails  from  L.  to  T.  were  carried  on  the  defendants* 
railway,  pursuant  to  the  pronsions  of  the  1  &  2  Vict  c.  98.  That  the  plaintiff  was  an 
officer  of  the  post  office  wnom  the  defendants  had  been  reasonably  required  by  the  post- 
master general  to  take  np  and  carry,  and  had  taken  up  and  were  carrying  as  such  officer, 
in  and  apon  a  carriage  of  the  defendants,  in  which  the  said  mails  were  oeing  conveyed. 
That  the  plaintiff,  as  such  officer,  then  was  lawfully  in  and  upon  the  said  carriage,  and 
that  thereupon  it  becaino  and  was  the  daty  of  the  defendants  to  use  due  and  proper  care 
and  skill  in  and  about  the  carrying  and  conveying  the  plaintiff.  Breach,  that  the  defend- 
ants omitted  and  neglected  to  use  due  and  proper  care  and  skill,  and  so  negli^ntW  and 
unskilfully  conduct^  themselves  in  and  about  carrying  and  conveying  die  plaintiil^  and 
in  conducting,  managing,  and  directing  the  said  carriage  and  the  engine  and  other  car- 
riages, and  me  railway  itself,  that  the  said  carriage  sustained  a  violent  concussion,  and 
the  plaintiff  was  thereby  greatly  injured  and  prevented  from  attending  to  his  business,  &c, 
(alleging  special  damage  I)  — 

Eddy  npon  demurrer,  that  a  duty  as  allesed  arose  out  of  the  obligation  imposed  upon  the 
defendants  by  the  1  &  2  Vict  c.  98,  and  that  the  action  was  maintainable. 

Case.  The  declaration  alleged  that  the  defendants,  before  and  at 
the  time  of  the  committing  of  the  grievance  hereinafter  mentioned, 
were  the  owners  and  proprietors  of  a  certain  railway,  to  wit,  the 
London  and  North-western  Railway,  and  of  certain  carriages  and 
locomotive  engines  used  by  them  for  the  carriage  and  conveyance  of 

Eassengers,  goods,  and  chattels  upon  and  along  the  said  railway, 
om  a  certain  place,  to  wit,  London,  to  divers  other  places,  among 
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such  places  a  certain  place,  to  wit,  Tamworth,  and  from  the  places 
aforesaid  to  London  aforesaid,  for  hire  and  reward  to  them  the  said 
company  in  that  behalf.  That  certain  mails  or  post-letter  bags,  to 
wit,  the  mails  or  post-letter  bags  from  London  to  Tamworth,  among 
others,  had  been  required  to  be  and  were  carried  by  the  defendants 
in  and  on  the  said  railway,  pursuant  to  the  provisions  of  a  certain 
act  of  Parliament,  made  and  passed  at  a  session  of  Parliament 
holden  in  the  first  and  second  years  of  the  reign  of  the  now  queen, 
entitled  "  An  Act  to  provide  for  the  conveyance  of  the  mails  by  rail- 
ways." That  the  plaintiff  was  an  officer  of  the  post  office,  whom  the 
postmaster  general  had  reasonably  required  of  the  defendants  that 
they  should  take  up,  carry,  and  convey  in  and  upon  the  carriage 
conveying  the  said  mails  or  post^letter  bags,  and  the  defendants  had 
then  taken  up,  and  were  then  carrying  and  conveying,  the  friaintiif  aa 
such  officer,  in  and  upon  a  carriage  on  the  said  railway,  to  wit,  a 
carriage  of  them,  the  defendants,  on  the  said  railway,  in  which  car- 
riage the  said  post-letter  bags  then  were,  and  the  plaintiff  then  bein^ 
such  officer,  and  as  such  officer  then  was  lawfully  in  and  on  the  said 
last-mentioned  carriage  as  such  officer,  and  thereupon  it  became  and 
was  the  duty  of  the  said  company,  the  defendants,  to  use  due  and 
proper  care  and  skill  in  and  about  the  carrying  and  conveying  the 
plaintiff.  Yet  the  defendants  not  regarding  their  said  duty  in  that 
behalf,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  dia  not  use 
due  and  proper  care  or  skill  in  and  about  the  carrying  and  conveying 
the  plaintiff,  but  omitted  and  neglected  so  to  do,  and  then  took  so 
little  and  such  bad  care,  and  so  negligently  and  unskilfully  conducted 
themselves  in  and  about  the  carrying  and  conveying  the  plaintiff  in 
his  said  journey^  and  in  conducting,  managing,  and  directing  the 
carriage  in  which  the  plaintiff  then  was  as  aforesaid,  and  the  engine 
to  which  the  same  was  then  attached,  and  certain  other  carriages  of 
the  defendants  then  on  the  said  railway,  and  the  said  railway  itself, 
that  by  means  of  the  premises,  and  by  and  through  the  mere  care- 
lessness, negligence,  and  improper  conduct  of  the  defendants  in  that 
behalf,  the  said  engine,  which  was  then  drawing  the  said  carriage  in 
which  the  plaintin  was  such  passenger  as  aforesaid,  was  then  run 
and  driven  with  great  force  and  violence  upon  and  against  a  certain 
other  train  of  the  defendants  then  being  negligently,  carelessly,  and 
improperly  on  and  upon  the  said  railway,  in  the  way  of  the  said 
jSrst-mentioned  engine,  and  thereby  the  said  carriage,  in  which  the 
plaintiff  then  was  such  passenger  as  aforesaid,  received  and  sustained 
a  sudden  and  violent  concussion ;  and  the  plaintiff  thereby  became 
and  was  thrown  and  cast  with  great  violence  upon  and  against 
divers  parts  of  the  said  last-mentioned  carriage  and  the  fittings  up 
thereof,  whereby  the  plaintiff  not  only  became  and  was  greatly  hurt, 
bruised,  wounded,  and  injured,  and  became  and  was  sick,  sore,  lame, 
and  disordered,  and  so  remained  and  continued  for  a  long  space  of 
time,  to  wit,  from  thence  hitherto,  during  all  which  time  the  plaintiiT 
thereby  suffered  and  endured  great  pain,  and  was  hindered  and  pre- 
vented from  attending  to  his  said  occupation  of  a  post-office  officer 
or  clerk,  in  so  ample  and  beneficial  a  manner  as  he  was  before  then 
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need  and  accustomed  to  do,  and  thereby  lost  and  was  deprived  of 
divers  great  gains  and  emolaments,  to  wit,  to  the  amount  of  200J1| 
which  he  otherwise  might  and  would  have  acquired.  And  also  by 
means  of  the  premises  the  plaintiff's  health  and  constitution  had 
been  and  were  greatly  and  permanently  injured,  weakened,  and  im- 
paired, insomuch  that  he,  the  plaintiff,  will  hereafter  be  unable  to 
work  at  or  follow  his  said  occupation  or  employment  in  the  same 
beneficial  and  lucrative  manner  as  before  then  he  was  used  and 
accustomed  to  do,  and  otherwise  might  and  would  have  done,  and 
has  continued  and  will  continue  so  sick  and  unable  to  work  that  he 
will  lose  and  be  discharged  from  his  said  situation  of  postoffice  clerk| 
and  lose  the  salary  and  emolument  thereof.  And  also  by  means  of 
the  premises  the  plaintiff  has  been  obliged  to,  and  hath  necessarily 
expended,  and  become  liable  to  pay,  divers  sums  of  money,  in  the 
whole  amounting  to  a  large  sum  of  money,  to  wit,  to  the  sum 
of  150i.,  in  and  about  endeavoring,  to  be  cured  of  the  said  injuries 
aforesaid,  occasioned  as  aforesaid,  to  the  plaintiff's  damage,  &;c. 

Demurrer,  for  that  the  declaration  did  not  disclose  sufficient  to  show 
that  any  duty  as  respects  carriage  existed  between  the  plaintiff  and 
the  company,  or  that,  if  any  such  duty  existed,  that  there  had  been  a 
violation  of  it 

The  plaintiff's  point  for  argument  was,  that  he  was  lawfuUy  upon 
one  of  the  company's  carriages,  with  their  leave,  for  the  purpose  of 
being  safely  ana  securely  carried,  and  that  any  statement  as  to  how 
or  why  he  was  there  was  not  necessary. 

Cowlings  for  the  defendants.  The  substantial  question  is,  the  ex- 
tent of  the  liability  of  the  company ;  and,  first,  there  is  no  liability  in 
respect  of  the  carriage  of  the  officers  who  travel  with  the  mail  bags, 
and  who  are,  in  truth,  the  servants  of  the  postmaster  general.  The 
1  &  2  Vict  c  98,  s.  1,  requires  the  company  to  provide  carriages  for 
the  conveyance  of  the  mails,  and  the  guards  and  any  other  officers 
appointed  and  employed  by  the  postmaster  general  in  charge  thereof, 
to  the  satbfaction  of  the  postmaster  general,  and  at  such  times,  and 
subject  to  such  other  reasonable  regulations  and  restrictions,  as  he 
shall  direct  Then,  by  the  €th  section,  the  company  are  to  be  remu- 
nerated for  such  carriage  by  the  postmaster  general,  and  by  the  7th 
section  the  services  of  the  company  may  at  any  time  be  determined 
by  the  postmaster  general,  by  giving  six  months'  notice  thereof  to 
the  company.  These  and  other  sections  of  the  act  show  that  there 
is  no  contract  between  the  company  and  a  person  in  the  situation 
of  the  plaintiff.  The  contract  is  with  the  postmaster  general,  and  the 
plaintiff's  remedy,  if  any;  is  against  him. 

[Lord  CampbeUy  C.  J.  The  question  is.  What  is  the  duty  of  the 
company  ?  Is  it  not  to  carry  safely  and  securely,  if  they  carry 
at  all?] 

The  case  of  Boorman  v.  Brown^  3  Q.  B.  Rep.  511,  establishes  that 
the  duty  results  from  a  contract,  and  here  the  implied  contract  is 
with  the  postmaster  general.  In  all  such  cases,  the  question  must 
turn  upon  the  meaning  of  the  particular  act ;  and  where,  as  here,  the 
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postmaster  general  is  to  employ  the  servants  in  charge  of  the  mails, 
there  is  no  duty  imposed,  except  on  the  postmaster  general. 

lErle,  J.  In  Levy  v.  Langndge^  4  Mee.  &  W.  ^7 ;  s.  c.  7  Law 
J.  Rep.  (n.  s.)  Excb.  387,  the  deiendant  was  held  liable  for  damage 
occasioned  by  the  bursting  of  a  gun  falsely  warranted  to  be  sound, 
whilst  in  the  possession  of  a  person  to  whom  the  defendant's  repre* 
sentation  was  indirectly  made,  and  for  whose  use  he  knew  that  the 
gun  was  purchased.  Here  the  postmaster  general  contracts  with  the 
company  to  carry  the  letters  and  the  officers  in  charge,  and  one  of  the 
officers  is  injured;  does  not  that  come  within  the  contract  ?J 

Levy  V.  Langridge  was  considered  in  the  late  case  of  Il&ward  y. 
Shepherdj  19  Law  J.  Bep.  (n.  b.)  C.  P.  249,  where  it  is  said  that  the 
decision  rested  on  the  ground  of  fraud.  There  is  no  allegation  here 
that  the  company  acted  contrary  to  the  directions  of  the  postmaster 
general,  or  negligently  as  respects  such  directions,  nor  is  it  averred 
that  the  carriage  or  the  letters  were  in  any  way  injured.  If  the  con- 
tract is  not  confined  to  the  postmaster  geneial,  the  owner  of  each 
letter  might  bring  an  action  against  the  company.  There  is  no  limit 
to  the  number  of  officers  to  be  sent  in  charge  of  the  mails,  and  as 
they  are  constantly  moving  about  in  the  carriage,  the  risk  on  the 
company  would  be  much  greater  than  in  the  case  of  ordinary  pas- 
sengers. The  carriage,  too,  is  to  be  according  to  the  directions  of 
the  postmaster  general,  and  it  may  be  very  suitable  for  letters,  but  not 
for  the  conveyance  of  the  officers. 

Bramwell^  contra,  was  not  heard. 

Lord  Campbell,  C.  J.  There  is,  I  think,  no  doubt  at  all  in  this 
case.  The  allegation  in  the  declaration,  that  it  was  the  duty  of  the 
defendants  ^  to  use  due  and  proper  care  and  skill  in  and  about  the 
carrying  and  conveying  of  the  plaintiff,"  is  made  out  in  point  of  law. 
That  duty  does  not  arise  from  any  contract  with  the  plaintifT,  but 
from  the  obligation  imposed  by  the  legislature  upon  the  company  to 
carry  the  mail  bags  and  the  officers  of  the  post  office  in  charge  of  the 
letters ;  and  if  it  be  the  duty  of  the  company  to  carry  the  plaintiff  at 
all,  it  must  be  their  duty,  in  doing  so,  to  use  reasonable  care  and  skilL 
It  cannot  be  said  that  it  is  enough  for  the  company  to  bring  the 
dead  body  to  the  end  of  the  journey.  It  is  their  duty  to  take  care 
that  reasonable  care  and  skill  is  used ;  and  here  a  breach  of  that  duty 
is  alleged,  and  the  plaintiff  is  entitled  to  maintain  an  action  for  the 
injury  he  has  thereby  sustained. 

Patteson,  J.  This  is  not  a  matter,  of  contract,  but  a  duty  cast 
upon  the  company  by  an  act  of  Parliament  The  only  matter  of  con- 
tract that  I  can  discover  in  the  act  is  under  the  6th  section,  as  to  the 
remuneration  to  be  paid  to  the  company.  The  declaration  alleges  ex- 
pressly that  the  plaintiff  and  the  mails  were  actually  received,  and  were 
Deing  carried  and  conveved  in  a  carriage  of  the  defendants,  and 
that  the  plaintiff  was  lawfully  in  and  upon  the  said  carriage. 
There  is  no  contract  in  the  case  at  all,  but  an  obligation  is  cast  upon 


COURT  OF  QUEEN'S  BENCH,  1851.  309 

■       ■         »  -I-  »-  ■   ——■■,-  -  I  II     ■   .  III.  >^ 

The  Master  Warden,  fte^  of  the  Company  of  Tobacco-pipe  Makers  v.  Loder. 

the  company  to  carry,  and  the  duty  arising  out  of  that  is  to  carry 
safely  and  securely,  a  breach  of  which  is  alleged  here.  It  would  be 
extraordinary  if  the  postmaster  general  were  the  person  to  sue  for  a 
personal  injury  to  one  of  the  officers. 

WiQHTMAN,  J.  I  am  of  the  same  opinion.  The  duty  alleged 
arises  not  from  any  contract,  but  from  the  obligation  cast  upon  the 
company  by  the  act  of  Parliament. 

Erle,  J.  The  defendants  have  cast  upon  them  the  public  dul^  of 
carrying  persons  in  the  situation  of  public  servants,  and  they  have 
been  guilty  of  a  breach  of  that  duty,  which  has  resulted  in  special 
damage  to  the  plaintiff  This,  therefore,  is  the  common  form  of  an 
action  on  the  case  for  the  non-performance  of  a  public  duty. 

Judgment  for  the  plaintiff. 


The  Master  WAimBN,  Assistants,  and  Fbllowsbip  of  the 
Company  of  Tobacco-pipe  Makebs  v.  Loder.' 

Easter  Term,  May  9,  1851. 

Limitations^  Statute  of—  21  Jac.  1,  c.  16,  «.  3  —  DeHfor  Penatt» 

under  a  Bp'law. 

An  action  of  debt  for  a  penalty  doe  nnder  a  by-law  made  by  Tirtae  of  a  charter  is  <*  an 
action  of  debt  gronnded  npon  a  contract  witfaont  specialty,  and  is  barred  by  21  Jac  1, 
c.  16,  8.  S,  if  not  commenced  iritliin  eiz  yean  after  the  penalty  beoomes  dnOb 

Debt.  The  declaration  recited  a  charter  of  15  Car.  2,  inoorporatinff- 
the  plaintiff  by  the  name  of  <<  The  Master  Warden,  Assistants,  and 
Fellowship  of  the  Company  of  Tobacco-pipe  Makers,"  and  empower* 
ing  them  so  often  as  it  should  seem  needful  and  expedient  to 
assemble,  convocate,  and  congregate  themselves  together,  and  from 
time  to  time  to  ordain  and  make  any  constitutions,  statutes,  lawS| 
ordinances,  articles,  and  orders  whatsoever  which  should  seem  requi* 
site  for  the  good  estate,  rule,  and  government  of  the  said  society,  and 
all  and  singular  such  pains,  penalties,  and  punishments  by  fine  and 
amerciament  against  or  upon  any  offender  which  should  break  or 
violate  the  said  constitutions,  laws,  &c.,  to  provide,  impose,  and  limit, 
and  the  same  and  every  parcel,  &a,  to  ask,  levy,  take  and  receive,  by 
way  of  distress,  or  otherwise  by  any  other  lawful  ways  or  means,  of 
or  against  the  offender  or  offenders,  his  or  their  goods  or  chattels,  or 
any  of  them,  as  the  case  should  require.  Sec 

The  declaration  then  averred  the  making  of  certain  by-laws,  ae« 
cording  to  the  powers  of  the  said  charter,  whereby  it  was  ordered 
(amongst  other  orders  and  ordinances  then  made)  that  every  freeman 
or  brother  of  the  said  company  should  pay  yearly,  by  the  name  of 

1  20  Law  J.  Rep.  (n.  s.)  Q.  B.  414. 
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quarterage  money,  to  the  master  and  wardens  of  the  said  company, 
the  sum  of  85.,  which  should  be  paid  quarterly  at  certain  quarter- 
ly meetings,  and  that  every  person  refusing  or  neglecting  to  pay 
his  quarterage  within  the  space  of  ten  days  after  any  of  the  said 
quarterly  meetings,  should  forfeit  and  pay  twice  so  much  as  should  be 
at  any  time  in  arrear  and  not  paid ;  that  the  defendant  became  and 
was  a  freeman  of  the  said  company,  and  by  virtue  of  the  said  ordi- 
nance became- liable  to  pay  to  the  said  company  the  said  quarterage, 
but  that  he  neglected  to  pay  several  quarterages,  amounting  to  8L  iQs^ 
within  the  space  of  ten  days  after  the  quarterly  meetings,  whereby  he 
forfeited  to  the  plaintiff  17^,  being  twice  the  sum  so  in  arrear  and 
not  paid,  whereby  an  action  has  accrued,  &c. 

Plea,  as  to  12L  4^.,  parcel  of  the  sum  of  17t,  being  the  sum  which 
the  defendant  forfeited  and  became  liable  to  pay  to  the  plaintiffs  by 
reason  of  the  non-payment  of  the  said  quarterage,  which  became  due 
and  payable  on  and  previous  to  the  9th  of  January,  1844,  that  this 
is  an  action  of  debt  grounded  upon  a  contract  without  specialty,  and 
that  the  causes  of  action  in  the  introductory  part  of  this  plea  men- 
tioned did  not,  nor  did  any  or  either  of  them,  accrue  to  the  plaintif& 
at  any  time  within  six  years  next  before  the  commencement  of  this 
suit 

Demurrer,  on  the  ground  that  the  Statute  of  Limitations  referred 
to  by  the  plea  is  not  pleadable  to  the  cause  of  action  declared  upon. 
Joinder  in  demuner. 

• 

J.  Addison^  in  support  of  the  demurrer.^  This  plea  is  bad.  The 
21  Jao.  1,  c.  16,  s.  2,  will  be  relied  on,  as  it  will  be  said  that  this  is  an 
^  action  of  debt  grounded  upon  a  lending  or  contract  without  spe- 
cialty." But  this  claim  is  for  a  penalty  due  under  a  by-law  made  by 
virtue  of  the  charter,  and  the  title  to  the  penalty  is  derived  from  the 
charter,  which  is  a  record.  The  by-law  is  not  the  authority  for  im- 
posing the  penalty.  It  is  like  the  case  of  an  execution  of  a.  power 
which  derives*  its  effect  under  the  deed,  and  not  from  the  donee  of  the 
power.  Suppose  the  charter  had  not  prescribed  any  remedy  by  ac- 
tion of  debt,  it  could  not  be  contended  that  assumpsU  would  lie  for 
this  penalty,  which  would  be  the  case  if  it  were  due  not  upon  spe- 
cialty. There  is  no  authority  to  be  found  that  such  an  action  is 
within  that  clause  of  the  statute ;  and  by  analogy  to  debt  for  not 
setting  out  tithes,  or  for  arrearages  of  rent,  or  for  an  escape,  (Bac. 
Abr.  "  Limitation  of  Actions,"  D,  3,)  it  cannot  be  now  held  to  be  so. 

UdaUy  contra.  The  contract  of  the  defendant  does  not  arise  from 
the  charter,  but  it  exists  by  reason  of  his  having  become  a  member 
of  the  corporation,  and  thereby  impliedlv  agreeing  to  observe  all  the 
ordinances.  A  by-law  may  be  enforced  by  debt  on  simple  contract 
5  Wentworth,  168.  It  was  expressly  decided  that  assumpsU  would 
lie  upon  a  by-law  in  I%e  Barber  Surgeons  v.  Petson^  2  Lev.  252, 
where  The  Mayors  4*<^.,  of  London  v.  Oorrpj  2  Lev.  174,  was  acted 

1  Feb.  14  and  15,  before  Pattkson,  CouERmoK,  Wiohtmait,  and  Eblb,  JJ. 
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upon.  These  were  cases  referred  to  in  The  FeUmakers  Compof^  v, 
Davis,  1  Bos.  &  P.  98. 

[  Wiffhtman,  J.  The  fact  of  assumpsit  lying  is  not  conclusive,  for 
the  statute  of  James  does  not  apply  to  debt  on  an  award  under  a 
parol  submission,  where,  however,  assumpsit  would  lie.] 

If  the  statute  of  James  does  not  apply,  there  is  no  limitation  to 
such  an  action,  for  the  3  &  4  Will.  4,  c.  42,  s.  3,  which  provides  for 
actions  founded  upon  specialties, 'does  not  extend  to  such  a  case  as 
the  present. 

Addisonj  in  reply.  77ie  Barber  Surgeons  v.  Pelson  is  no  author- 
ity for  the  general  proposition  that  assumpsit  will  lie  upon  a  by-law. 
It  must  be  taken  that  there  was  in  that  case  an  express  promise. 
There  may  be  a  duty  imposed  on  the  freeman  to  pay  the  quarterage 
from  which  an  implied  promise  to  pay  it  might  arise,  but  the  charter 
alone  is  the  title  to  the  penalty,  which  is  what  is  here  sued  for.  The 
same  observation  applies  to  TTie  Mayor^  8fC,^  of  Idmdon  v.  Gorry^ 
which  is  more  fully  reported  in  1  Ventris,298.  The  argument  drawn 
fram  the  omission  of  such  an  action  as  the  present,  in  the  3  &  4  VlTilL 
4,  c.  42,  s.  3,  is  whoUy  untenable.  q^^,^  ^^^  ^^ 

The  judgment  of  the  court  was  now  delivered  by 

Lord  Campbell,  C.  J.  The  question  raised  by  the  demurrer  to 
the  plea  is,  whether  the  Statute  of  Limitations,  21  Jac.  1,  c.  16,  s.  3, 
barring  all  actions  of  debt  grounded  on  any  lending  or  contract  with- 
out specialty  after  six  years,  applies  to  an  action  of  debt  for  a  penalty 
due  under  a  by-law.  For  the  plaintiiTs,  it  was  contended  that  the 
action  is  grounded  on  the  by-law,  and  inasmuch  as  the  by-law  de- 
rives its  validity  from  the  charter  under  which  it  is  made,  and  as  the 
charter  is  under  the  great  seal  and  of  record,  the  action  of  debt 
grounded  thereon  is  not  grounded  on  a  contract  without  specialty, 
and  so  not  barred  by  the  above-mentioned  statute. 

For  the  defendant,  it  was  argued  that  the  liability  in  question  was 
grounded  on  the  consent  to  become  a  member  of  the  company,  so  as 
to  incur  all  the  liability  imposed  upon  its  members ;  that  such  consent 
was,  in  effect,  a  contract  without  specialty,  and  so  the  action  thereon 
would  be  barred  in  six  years  after  the  cause  of  action  was  complete. 
This  argument  was  supported  by  several  cases.  In  TTie  Mayor,  ^c, 
of  London  v.  Gorry,  it  was  held,  that  assumpsit  could  be  maintained 
for  money  due  for  scavage  by  custom,  although  the  jury  found  that 
there  was  no  express  promise.  In  2%^  Barber  Surgeons  v,  Pelson,  it 
was  held,  that  indebitatus  assumpsit  lay  for  monev  forfeited  to  the 
company  under  a  by-law.  This  case  is  in  point  (or  the  defendant, 
unless  it  is  distinguished  upon  the  supposition  that,  upon  demurrer  to 
the  declaration,  an  express  promise  was  to  be  assumed ;  but  inasmuch 
as  the  judgment  is  stated  to  be  founded  on  The  Mayor,  Sfc^of  London 
V.  Gorry,  in  which  the  jury  found  there  was  no  express  promise,  it 
seems  to  us  that  the  opinion  of  the  court  rested  upon  the  nature  of 
the  liability,  and  not  on  the  supposition  of  an  express  promise.    In 
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Z%e  FeUmakers  Ckmpany  v.  Davis,  Eyre,  C.  J.,  says,  that  the  claim  to 
a  penalty  under  a  by-law  arises  upon  something  in  the  nature  of  a 
Bpecialty,  but  he  does  not  afiirm  that  it  is  grounded  upon  a  specialty, 
and  the  passages  that  follow  indicate  that  assumpsit  might,  in  his  judg- 
ment, be  maintained.  In*  Tke  London  Tobacco-pipe  Makers  Company 
V.  WoodroffCy  7  B.  &  C.  838,  the  objection  that  the  charter  was  inade- 
quate to  bind  all  the  tobacco-pipe  makers  of  the  kingdom  was  over- 
niled,  upon  the  ground  that  it  was  binding  upon  the  defendant  by 
reason  of  his  having  consented  to  become  a  member  of  the  company. 
The  court  thereby  recognized  the  principle  that  the  liability  under  the 
by-law  is  founded  upon  consent,  which  is  in  the  nature  of  a -simple 
contract. 

It  was  further  contended,  for  the  defendant,  that  the  legislature 
considered  the  claim  to  money  forfeited  under  a  by-law  to  be  barred 
by  the  21  James,  c.  6,  s.  3,  because  when  the  3  &  4  Will.  4,  c.  42, 
was  passed,  creating  a  limitation  to  various  causes  of  action  omitted 
from  the  former  statute,  the  present  cause  of  action  would  have  been 
included  therein  if  the  former  statute  had  not  been  considered  to  have 
comprised  it,  it  being  unreasonable  to  suppose  that  an  indefinite 
liability  without  limitation  was  intended  to  be  left  in  respect  of  the 
cause  of  action  now  in  question. 

Upon  considering  these  reasons  and  authorities,  we  have  come  to 
the  conclusion  that  the  defendant  is  entitled  to  our  judgment  on  this 
plea.  The  objections  to  the  declaration  were,  in  our  opinion,  an- 
swered ;  but  as  we  think  the  plea  valid,  it  is  unnecessary  to  discuss 

them  in  detail  Judgment  for  the  defendant. 
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another.* 

Easter  Tenn,  May  2,  1851. 

Policy  of  Insurance  —  Deed  PoU —  Absolute  Covenant  —  lAabiliiff  of 
incorporated  Company  —  Averment  of  sufficient  Funds  —  Action  of 
Debt  —  Joinder  of  Plaintiffs. 

Debt  to  recover  300^  as  for  a  total  loss  nnder  a  deed  poll  or  policy  of  insurance,  sealed  with 
the  common  seal  of  the  company,  (the  plaintiffs  in  error.)  The  declaration  set  ont  the 
policy,  which,  after  recitine  uiat  the  said  M.  Kearney  had  represented  that  he  was  inter- 
ested in,  or  dalr  aathorisod,  as  owner,  agent,  or  otherwise,  to  make  the  insurance  therein- 
after mentioned  with  the  said  company,  and  had  coTcnanted  to  pay  a  certun  premiom, 
stipulated,  amongst  other  things,  that  it  was  agreed  by,  and  on  behalf  of,  the  company,  that 
the  capital  stock  and  funds  of  the  said  company  should,  according  to  the  proTisions  of  the 
deed  of  settlement  of  the  said  company,  be  subject  and  liable  to  make  good,  and  should 
be  applied  to  pay  and  make  good,  all  such  losses  and  damages  as  might  hapi>en  to  the 
subject  matter  of  the  said  policy,  in  respect  of  the  sum  of  30w.  insured,  whicn  insurance 
was  therebr  declared  to  be  noon  cargo,  goods,  or  freight  (rained  at  mteiest)  of  and  la 
the  good  snip  Blaiy,  whereof  If oonan  (the  other  defendant  m  error)  was  master ;  that  the 

1  90  Law  J.  Rep.  (n.  8.)  Q.  B.  417. 
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capital  stock  and  fimda  of  the  company  should  alone  be  liable,  according  to  the  deed  of 
settlement,  to  make  good  all  claims  and  demands  whatsoever  under  or  by  yirtue  of  the 
said  policy,  and  that  no  shareholder  of  the  company  should  be  in  any  wise  liable  to  any 
.  claims  or  demands,  nor  be  chaiged  by  reason  of  the  said  policy  berond  the  amount  of 
his  shares  in  the  capitd  stock  of  the  company.  It  was  then  aTerred  that  the  defendants, 
(the  plaintiffs  in  error,)  became  insurers  for  300/.  upon  the  freight  of  the  said  vessel ;  that 
divers  goods  had  been  shipped  on  board  the  said  vessel  to  be  carried  for  freight,  and  that 
^m  thence  until  the  happening  of  the  loss  the  plaintiffs  (the  defendanta  in  error)  were 
interested  in  the  freight  of  the  goods  so  shipped. 

Bddj  first,  that  there  was  an  absolute  covenant  on  the  part  of  the  company  to  pay  the  mm 
insured  when  a  loss  should  happen,  and  that  it  was  not  necessary  to  aver  in  the  declara- 
tion that  the  capital  stock  and  rands  were  sufficient  according  to  the  deed  of  settlement; 
the  want  of  funds  being  a  matter  to  be  pleaded,  on  the  part  of  the  company,  if  m  defence 
At  all. 

Secondly,  that  an  action  of  debt  was  maintainable. 

Thirdly,  that  Noonan  was  sufflcientiy  designated  in  tiie  deed  poll  as  a  party  interested  with 
whom  the  company  contracted,  to  entitie  him  to  join  as  a  plaintiff  in  the  action. 

Error  from  the  Common  Pleas  of  the  County  Palatine  of  Durham, 
in  an  action  of  debt 

The  declaration  alleged  that,  on  the  12th  of  January,  1849,  by  a 
certain  deed  poll  or  policy  of  insurance  then  made  by  the  said  com* 
pany,  and  sealed  with  the  common  seal  of  the  said  company,  and 
which  said  deed  poll  or  policy  of  insurance,  sealed  with  the  said 
common  seal  of  the  said  company,  the  plaintiffs  now  bring  here  into 
court,  the  date  whereof  is  the  day  and  year  aforesaid,  after  reciting 
that  the  said  Matthew  Kearney  had  represented  to  the  said  company 
that  he  was  interested  in  or  duly  authori2ed,  as  owner,  aeent,  or  other- 
wise, to  make  the  insurance  thereinafter  mentioned  and  described  with 
the  said  company,  and  had  covenanted  or  otherwise  obliged  himself  to- 
pay  forthwith,  for  the  use  of  the  said  company,  at  the  office  of  the  said 
company,  the  sum  of  13/.  12«.,  as  a  premium  or  consideration  at  and 
after  the  rate  of  four  guineas  per  cent  for  such  assurance,  it  was  wit* 
nessed  and  was  thereby  agreed  and  declared,  by  and  on  the  behalf  of  the 
said  company,  that  in  consideration  of  the  sum  of  12L 12^.,  the  capital! 
stock  and  funds  of  the  said  company  should,  according  to  the  provisions^ 
of  the  deed  of  settlement  of  the  said  company,  be  subject  and  liable  to 
make  good,  and  should  be  applied  to  pay  and  make  good,  all  such  losses* 
and  damages  thereinafter  expressed,  as  mi^t  happen  to  the  subject 
matter  of  the  said  policy  in  respect  of  the  sum  of  dOOL  insured,  which 
insurance  was  thereby  declared  to  be  upon  cargo,  goods,  or  freight 
(valued  at  interest)  of  and  in  the  good  ship  or  vessel  called  the  Mary, 
whereof  Noonan  was  then  master,  &c.  The  rest  of  the  policy  was 
set  out,  and,  amongst  other  stipulations,  a  proviso  that  the  capital 
stock  and  funds  of  the  said  company  shoula  alone  be  liable,  accord^- 
ing  to  the  provisions  of  the  said  deed  of  settlement,  to  answer  andl 
make  good  all  claims  and  demands  whatsoever  under  or  by  virtue  of 
the  said  policy ;  and  that  no  shareholder  of  the  said  c<Miipany,  his  or 
her  heirs,  executors  or  administrat(Mrs,  should  be  in  anywise  subject  or 
liable  to  any  claims  or  demands,  nor  be  in  any  wise  charged  by  reasoa 
of  the  said  policy  or  the  whole  of  the  policies  taken  together,  wfaicb 
have  been  or  may  be  granted  by,  or  on  behalf  <rf,  the  said  companyf. 
beyond  the  amount  of  his  or  her  shares  in  the  capital  stock  ct  the 
VOL.  VI.  27 


314    .         COURT  OF  QUEEN'S  BENCH,  1851. 


The  Sonderiand  Marine  lamiaiioe  Oampany  v.  Kearney  tt  anotlier. 

said  company,  it  being  one  of  the  original  and  fundamental  princi- 
ples of  the  said  company  that  the  responsibility  of  the  individual 
proprietors  should,  in  all  cases,  be  limited  to  their  respective  shares  in 
the  capital  stock.  The  declaration  then  alleged  that  thereupon  the 
defendants  became  insurers  to  the  plaintifEs  for  the  said  sum  of  3002. 
upon  the  freight  of  the  said  ship  or  vessel  in  the  said  deed  or  policy 
of  insurance  mentioned.  That  heretofore,  to  wit,  on  the  16th  of 
December,  1848,  divers  goods  of  great  value  had  been,  and  were, 
shipped  and  loaded,  to  wit,  at,  &c.,  m  and  on  board  of  the  said  ship 
or  vessel  in  the  said  policy  of  insurance  mentioned,  to  be  carried  and 
conveyed  therein,  on  and  for  freight  in,  and  during  the  said  voyage; 
and  that  they,  the  plaintiffs,  were  therefrom  thence,  until  and  at  the 
time  of  the  loss  hereinafter  mentioned,  interested  in  the  freight  of  the 
said  goods  so  shipped  and  loaded  as  aforesaid,  to  a  lars^e  value  and 
amount,  to  wit,  to,  &c.  The  declaration  further  alleged,  that  during 
the  continuance  of  the  risk  in  the  said  deed  poll  or  policy  of  assur* 
ance  mentioned,  the  said  ship,  by  stormy  and  tempestuous  weather, 
and  by  the  violence  of  the  waves  and  seas,  was  so  damaged  and  dis- 
abled that  by  means  thereof  it  became,  and  was  expedient  and  neces- 
sary, for  the  said  ship  to  sail  and  proceed  to  the  nearest  port,  and 
that  afterwards,  and  whilst  the  said  ship  was  endeavoring  to  proceed 
and  sail  to  the  said  port,  the  said  ship,  with  the  said  goods,  were  then, 
by  the  perils  and  dangers  of  the  seas,  wholly  lost  to  tne  plaintiffs,  and 
the  plaintiffs  thereby  then  also  lost,  and  were  deprived  of,  the  freight  of 
the  said  goods  loaded  in  and  on  board  the  said  ship,  on  freight  as 
aforesaid ;  of  all  which  said  premises  the  defendants  afterws^s,  to 
wit,  on  the  day  and  year  last  aforesaid,  had  notice.  And  that  by  rea- 
son thereof,  and  in  consequence  of  their  refusal  to  pay  the  3002.  assured 
as  aforesaid,  an  action  hath  accrued  to  the  plaintiffs  to  demand,  and 
have  of  and  from  the  defendants,  the  said  sum  of  3002.  so  insured  as 
aforesaid,  yet,  Jcc. 

The  declaration  also  contained  a  count  for  money  had  and  re- 
ceived, and  on  an  account  stated. 

The  defendants  pleaded  several  pleas,  upon  each  of  which  issue 
was  joined. 

At  the  Spring  assizes  for  the  county  of  Darham,  a  verdict  was 
found  for  the  plaintiffs,  and  on  the  2d  of  July  following  final  judgment 
was  thereupon  signed. 

The  material  points  of  the  plaintiffs  in  error  were,  that  the  first  count 
of  the  declaration  did  not  disclose  any  cause  of  action,  being  foundecl' 
upon  a  conditional  covenant  to  indemnify  out  of  the  capital  stock 
and  funds  of  the  company,  according  to  the  provisions  of  the  deed  of 
settlement,  without  showing  that  the  company  had  any  capital  stock 
or  funds  out  of  which  they  could  have  paid,  or  what  the  provisions  of 
the  deed  were.  That  debt  was  not  the  proper  form  of  action,  the 
covenant  being  conditional.  That  the  contract  appeared  to  be  one 
under  seal  with  the  plaintiff'  Kearney  only,  without  naming  the  other 
plaintiff,  who  was  not  shown  to  have  any  insurable  interest  when  the 
policy  was  efiected,  or  to  be  jointly  interested  with  Kearney,  and, 
therefore,  the  action  in  their  names  could  not  be  maintained. 
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The  defendants'  points  were,  that  debt  was  maintainable,  the  in* 
stroment  declared  on  being  a  deed  poll,  and  the  amount  sought  to  be 
recovered  being  due  under  a  valued  policy  after  a  total  loss.  That, 
as  the  corporation  itself  was  sued,  there  was  no  necessity  to  allege 
the  existence  of  funds  as  a  condition  precedent  to  the  right  to  recover. 
And  that  all  defects,  if  any,  of  this  nature  were  cured  by  verdict 

Manisty^  (April  25^  for  the  plaintiffs  in  error.  First,  as  to  whether 
the  action  will  lie.  This  is  a  conditional  contract  of  indemnity,  and 
to  be  treated  as  if  the  action  were  against  the  individuals  constitute 
ing  the  company.  It  is  a  covenant  to  indemnify  out  of  the  capital 
stock  and  funds  of  the  company,  and  according  to  the  provisions  of 
the  deed  of  settiement,  and  there  could  be  no  right  of  action  without 
averring  a  default  in  that  respect  The  cases  on  this  subject  were 
con8i<|ered  in  Dowdail  v.  HaUettt  19  Law  J.  Rep.  (n.  s.)  Q.  B.  37,  and 
in  that  case  there  was  an  express  averment  that  stufficient  capital 
fitock  and  funds  of  the  company  existed. 

[Lord  Campbellf  C.  J.  The  object  seems  to  be  that  there  shall  be 
no  liability  beyond  the  amount  of  the  capital  subscribed  for ;  and  as 
the  action  is  against  the  corporation,  that  will  be  so.] 

But  the  declaration,  which  alleges  no  more  than  the  existence  of 
the  indenture  and  a  loss,  does  not  show  a  cause  of  action.  It  ought 
to  have  averred  the  existence  of  funds.  Oumey  v.  Rawlins^  2  Mee.  Sc 
W.  87 ;  s.  c.  6  Law  J.  Rep.  (n.  s^^^  Exch.  7.  Dawson  v.  Wrench^  3 
Exch.  Rep.  359 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  229.  It  is  only 
as  regards  the  funds  of  the  company  that  there  is  any  liability.  JZu- 
kett  V.  inie  Merchant  Traders?  Ship  Loan  and  Insurance  Association^  19 
Law  J.  Rep.  (n.  s.)  Q.  B.  59 ;  and  Hassell  v.  The  Merchant  Trader f 
Ship  Loan  and  Insurance  Association^  4  Exch.  Rep.  525 ;  s.  c.  19  Law 
J.  Rep.  (n.  s.)  Exch.  183.  Being,  then,  a  conditional  contract,  an  ac- 
tion of  aebt  does  not  lie  without  an  averment  of  the  performance  of 
the  condition.  RandaU  v.  Rigby,  4  Mee.  &  W.  130 ;  s.  c.  7  Law  X 
Rep.  (n.  s.)  Exch.  240.  The  averment  of  total  loss  is  consistent  with 
a  recovery  for  a  partial  loss  only,  and,  therefore,  the  sum  is  not 
liquidated. 

[Erle^  J.  We  must  now  assume  that  which  will  support  the  count, 
and  here  there  is  a  verdict  for  a  total  lossj 

Then,  as  to  the  joinder  of  the  plaintiffs  in  the  action.  The  legal 
interest  and  the  right  to  sue  on  a  contract  of  this  kind  are  in  the 
party  named  in  the  deed.  1  Roll  Abr.  517,  pi.  40,  and  Oreen  v.  Eome^ 
1  Salk.  197.  The  plaintiff  Kearney,  therefore,  ought  at  once  to  have 
sued. 

[Lord  Campbellj  C.  J.  May  it  not  be  enough  that  the  other  plain- 
tiff is  referred  to,  although  not  named  as  a  party  ?  The  question  is, 
With  whom  was  the  contract  made  ?] 

Kearney  was  the  only  party  who  made  the  contract,  and  another 
cannot  properly  be  joined  on  the  ground  of  interest 


Seymour^  {W, 
conditional  contract,  the  declaration  may  be  read  so  as  to  support  it 
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The  statement  in  the  policy  as  to  the  funds  of  the  company  points 
merely  to  the  fact  that  the  funds  were  to  be  the  resource  from  which 
payment  would  be  made,  and  has  no  reference  to  any  particular  mode 
of  application.  Reasonably  construed,  the  declaration  all  through 
impliedly  alleges  the  existence  of  funds.  In  Reid  v.  AUan^  4  Exch. 
Rep.  326 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Exch.  39,  a  policy  like  the 
present  was  held  to  be  binding  upon  an  individual  proprietor  to  the 
extent  of  his  shares  in  the  capital  stock.  This  is  an  action  against 
the  corporation,  and  they  can  only  be  liable  to  pay  out  of  the  capital 
stock  and  funds.  In  mUward  v.  ERbbertj  3  Q.  B.  Rep.  120 ;  s.  c  11 
Law  J.  Rep.  (n.  s.)  Q.  B.  137,  there  was  no  express  averment  of  the 
existence  oi  funds,  and  that  was  an  action  of  debt  Pilbrow  v.  PUbrow^s 
Aimospheric  Railway  Oompanp,  5  Com.  B.  Rep.  440 ;  s.  c.  17  Law  J. 
Rep.  (n.  s.)  C.  p.  166,  is  anotiier  strong  authority  showing  that  this 
is  an  absolute,  and  not  a  conditional,  contract  Then,  as  to  tbe  pa> 
ties  to  the  action ;  the  contract  is  to  pay  to  the  plaintiffs. 

[Lord  Campbellj  C.  J.  What  are  the  words  you  rely  upon  as  in- 
cluding the  other  plaintiff?] 

There  is,  first,  the  allegation  that  Kearney  was  "  duly  authorized 
as  owner,  agent,  or  otherwise  to  make  the  insurance,''  and  afterwards 
it  is  fidleged  that  "  thereupon  the  defendants  became  insurers  to  the 
plaintiffs." 

[Lord  Campbellj  C.  J.  This  is  an  instrument  under  seal,  and  we 
must  look  to  the  face  of  the  policy  to  see  with  whom  the  contract  is 
made.] 

It  may  now  be  assumed  that  the  other  plaintiff  was  interested, 
and  that  the  contract  was  made  with  Kearney  as  owner,  and  also  as 
agent  for  the  others  interested;  and  if  so,  upon  the  face  of  the 
declaration,  the  plaintifb  appear  to  have  been  properly  joined 

Manisty^  in  reply.  In  PUbroto  v.  Pilbroto's  Atmospheric  Railway 
Company^  there  was  no  clause  showing  that  events  might  occur  upon 
which  there  would  be  no  available  funds,  and  no  condition  precedent 
appeared  there.  In  Milward  v.  Hibbert^  the  clause  was  not  the  same 
as  here,  and  the  point  was  not  taken.  Greneral  averments  in  the 
declaration  are  of  no  avail,  unless  the  instrument  declared  upon  sup- 
ports them.  Jowett  v.  Spencer,  15  Mee.  &  W.  662 ;  s.  c.  15  Law  J, 
Rep.  (n.  s.)  Exch.  347.  Armitag'e  v.  Insole^  19  Law  J.  Rep.  (n.  s.)  Q« 
B.  202.  As  to  the  joinder  of  the  plaintiffe,  this  is  a  deed  poll,  and 
upon  such  an  instrument  the  only  person  to  sue  is  the  person  named 
as  making  the  contract    He  referred  to  Abbott  on  Shipping,  242. 

Cur.  adv.  vuU. 
The  judgment  of  the  court  ^  was  now  delivered  by 

Lord  Campbell,  C.  J.  We  axe  of  opinion  that  in  this  case  the 
judgment  ought  to  be  affirmed.     The  counsel  for  the  plaintiffs  in 

1  LOKD  CAMPBEUi,  C.  J.,  PaTTEBOIT,  WlOHTlCAir,  EOd  EXLB,  JJ. 
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error  relied  entirely  upon  objections  to  the  declaration.  It  will  be 
most  convenient  to  begin  with  the  objection,  <'  That  the  declaration 
does  not  contain  any  averment  that  at  the  time  of  the  loss,  or  at  any 
time  subsequently,  the  capital  stock  and  funds  of  the  company  were 
sufficient,  according  to  the  provisions  of  the  deed  of  settlement,  to 
satisfy  the  plaintiffs'  claim  under  the  policy*"  .  The  argument  is,  that 
the  company  only  entered  into  a  coUateral  and  conditional  covenant 
to  pay  the  sum  insured  out  of  their  capital  stock  and  funds,  if  such 
capital  stock  and  funds  were  sufficient  for  that  purpose.  But  look- 
ing to  the  instrument  on  which  the  action  is  brought,  and  considering 
that  it  is  a  deed  poll  under  the  seal  of  a  corporation,  we  think  that  it 
contains  a  direct  and  absolute  covenant  to  pay  the  sum  insured 
when  a  loss  should  happen  from  the  perils  insured  against  This 
payment  must  of  necessity  be  made  out  of  the  capital  stock  and 
rands  of  the  corporation;  and  sayine  ^'that  the  capital  stock  and 
funds- of  the  company  shall  be  applied  to  make  good  the  loss  to  the 
amount  of  300^,"  is  tantamount  to  a  covenant  that  the  corporation 
will  pay  the  money  to  the  assured  —  the  specified  source  from  which 
it  is  to  come  being  merely  the  expression  of  that  which  would  have 
been  tacitly  understood.  Afterwards  comes  the  proviso,  "  that  the 
capital  stock  and  funds  of  the  company  shall  alone  be  liable,"  and 
this  may  be  disposed  of  in  the  same  manner,  for  the  creditor  of  a 
corporation  can  have  no  remedy  except  upon  the  funds  or  property 
of  the  corporation,  there  being  no  right  under  a  judgment  against  the 
corporation  to  sue  out  execution  against  the  individuals  who  are 
members  of  the  corporation.  This  is  not  to  be  taken  to  be  a  joint* 
stock  company  under  7  &  8  Vict.  c.  110 ;  and  if  it  were,  the  stipula- 
tion which  follows,  '^  that  no  shareholder  shall  be  liable  beyond  the 
amount  of  his  share,"  would  only  have  the  effect  of  protecting  a 
shareholder  against  whom  there  might  be  an  application  for  leave  to 
take  out  execution.  Dowdall  v.  Jadlleftj  and  the  other  authorities 
dted  upon  this  question  by  the  counsel  for  the  plaintiffs  in  error,  do 
not  appear  tor  us  to  have  any  application  to  it.  But  the  decision  of 
the  Court  of  Common  Pleas,  in  iHlbrow  v.  The  Atmospheric  Railway 
Company^  where  there  was  a  covenant  to  pay  15,000^  out  of  the 
money  raised  by  the  first  instalments  or  calls  on  shares  in  the  com- 

Eany,  appears  to  us  to  be  closely  in  point;  and  we  adopt  the 
mguage  of  my  brother  Maule :  <<  It  is  put  on  the  part  of  the  defend- 
ants as  a  condition  precedent  to  their  liability  that  there  shotdd  be 
funds  in  their  hands  arising  from  calls  or  shares  sufficient  for  that 
purpose.  The  true  sense  of  the  covenant,  however,  is  that  it  is  a 
simple  covenant  to  pay ;  it  is  true  that  it  points  out  the  fund  out 
of  which  payment  shall  be  made,  but  it  does  not  make  the  raising  of 
that  fund  a  condition  precedent  to  the  liability  of  the  defendants." 

In  the  present  case,  if  the  want  of  funds  would  be  any  defence, 
we  think  the  want  of  funds  should  be  pleaded  by  the  defendants. 
It  may  be  presumed  that,  having  acted  honestly,  they  have  funds  to 
enable  them  to  perform  their  engagements.  Thev  only  know  the 
state  of  their  funds ;  and  the  proviso  being  introduced  by  them  for 
their  own  benefit,  they  should  seek  to  take  advantage  of  it  by  plea. 

•      27' 
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No  Buch  plea  being  pleaded,  we  most  now  assume  that  they  had 
fonds  from  which  payment  of  the  loss  might  have  been  made. 

These  observations  dispose  of  the  further  objection  that  debt  will 
not  lie  upon  this  policy.  If  instead  of  being  a  conditional  covenant 
to  do  an  act,  viz.,  to  apply  the  capital  funds  of  the  company,  if  there 
were  any,  to  the  payment  of  the  loss,  it  is  a  positive  engagement  to 
pay  a  certain  sum  of  money  upon  an  event  which  is  averred  to  have 
happened,  viz.,  the  loss  of  the  subject  matter  insured,  no  one  can 
deny  that  an  action  of  debt  as  well  as  of  covenant  is  maintainable 
upon  it. 

The  counsel  for  the  plaintiff  in  error  contended  that  cleft/ would  not 
lie,  for  an  additional  reason,  that  the  sum  to  be  recovered  was  not 
liquidated  because  it  might  have  turned  out  that  the  loss  was  only 
particU ;  but  a  total  loss  is  averred  in  the  declaration,  and  the  verdict 
is  for  the  full  sum  of  300i,  so  that  we  must  now  assume  that  the 
w)iole  of  this  sum  was  due  when  the  action  was  commenced. 

The  remaining  objection  is,  that  Noonan  could  not  join  as  a  plaiii* 
tiff,  as  his  name  is  not  mentioned  in  the  policy.  It  was  admitted  that 
he  might  have  joined  had  the  policy  not  been  under  seal ;  but  reliance 
was  placed  on  the  rule  laid  aown  in  Oreen  v.  JSbme,  that  ^  though 
covenant  may  be  brought  on  a  deed  poll,  yet  the  party  must  be 
named  in  the  deed."  But  it  cannot  be  meant  that  his  name  of  bap« 
tism  and  his  surname  must  necessarily  be  set  out  If  he  be  8uf«» 
ficiently  designated  in  the  deed,  this  must  be  enough  to  entitle  him 
to  sue  for  breach  of  covenant  to  pav  money  to  the  person  so  des* 
ignated.  Kearney  is  not  represented  by  the  policv  as  the  only  per* 
son  with  whom  the  company  contract  The  introductory  words  aie, 
that  ^  Kearney  had  represented  to  the  company  that  he  was  interested 
in  or  duly  authorized  as  owner,  agent,  or  otherwise  to  make  the  aa« 
surance."  Although  he  had  such  authority,  there  was  nothing  to  pr^ 
vent  the  company  from  entering  into  a  covenant  to  pay  the  loss  to 
the  persons  who  were  actually  interested  in  the  subject  matter  in- 
sured, and  on  whose  account  the  policy  was  made.  *  The  stat  23 
Qeo.  3,  c.  56,  requires  that  ^  no  policy  shall  be  effected  without  insert- 
ing therein  the  name  or  names  of  one  or  more  of  the  persons  inter- 
ested, or  of  the  consignor  or  consignees  of  the  property  to  be  insured, 
or  of  the  persons  resident  in  Great  Britain  who  shall  receive  the  order 
for  and  effect  the  policy."  This  requisition  is  here  complied  with  by 
inserting  the  name  of  Kearney,  but  we  are  to  look  to  the  subsequent 
framing  of  the  policy  to  see  to  whom  the  company  covenanted  to 
pay  the  300^  in  case  of  a  loss  of  the  subject  matter  insured.  It  seems 
to  us  that  they  covenanted  to  pay  to  the  persons  who  were  interested 
in  that  subject  matter  and  for  whom  the  policy  was  effected ;  cerium 
est  quad  certum  reddi  potest^  A  designation  which  cannot  be  mis* 
taken  is,  for  this  purpose,  as  good  as  the  actual  name  of  the  individual 
I^e  company  engaged  to  make  good  all  losses  and  damages  which 
might  happen  to  the  subject  matter  of  the  said  policy  in  respect  of 
300L  assured.  To  whom  were  they  to  make  good  ?  necessarily  to  the 
parties  interested  in  the  subject  matter  who  were  damnified  by  tiie 
loss.    These  parties  were  the  assured,  and  accordingly  the  stipula- 
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tions  of  the  policy  by  the  company  are  with  the  ^  assured."  It  ooa* 
tains  an  express  statement  that  the  interest  of  the  assured  under  tba 
said  assurance  should  be,  and  was,  on  freight  The  declaration  ao* 
cordingly  goes  on  to  aver  ^that  the  defendants  thereupon  became 
insurers  to  the  plaintiffs  for  the  said  sum  of  200L  upon  the  freight  of 
the  said  ship  or  vessel  in  the  same  deed  or  policy  of  insurance  men* 
tioned."  K  this  be  a  mere  inference  of  law,  there  surely  are  suf- 
ficient premises  from  which  this  inference  mav  be  drawn.  There  is 
no  reported  decision  upon  the  point,  because  the  objection  has  never 
before  been  taken ;  but  the  treatises  upon  marine  insurance  lay  down 
that  the  action  upon  a  poliey  e£feoted  by  a  broker  may  either  be 
brought  in  the  name  of  the  broker  immediately  concerned  in  effecting 
it,  or  in  the  names  of  the  parties  interested  for  whose  benefit  it  was 
effected,  without  stating  any  exception  as  to  policies  in  the  form  of  a 
deed  poll  under  the  i^  of  an  incorporated  company,  although  a 
very  considerable  proportion  of  English  policies,  for  more  thai^  a 
century,  have  been  by  deed  poll  under  the  seal  of  the  Royal  Elxchange 
Assurance  Company  or  of  the  London  Assurance  Company.  Upon 
such  policies  effected  by  brokers  many  actions  have  been  brought  in 
the  names  of  the  parties  interested,  without  any  objection  being  made 
or  thought  of,  respecting  the  right  of  the  parties  interested  to  sue. 
The  declaration  in  this  case  contains  an  averment  which  is  trav* 
ersed  by  the  first  {dea,  and  found  in  favor  of  the  plaintiffs,  that 
^  the  plaintiffs  were  before  and  at  the  time  of  the  loss  in  the  dedara* 
tion  mentioned  jointiy  interested  in  the  freight  in  the  said  policy  and 
declaration  mentioned,  to  the  amount  of  the  money  by  them  insured 
or  caused  to  be  insured  thereon."  The  plaintiffs,  therefore,  show  that 
the  Sunderland  Marine  Insurance  Company  covenanted  to  pav  them 
the  300/.  in  the  event  which  has  happened,  and,  therefore,  that  they  are 
entitled  jointiy  to  bring  this  action,  although  the  name  of  one  of  them 
only  is  mentioned  as  having  effected  the  policy.  For  these  reasons, 
we  have  great  satisfaction  in  overruling  the  objection  mude  to  defeat 
the  action,  and  in  giving  judgment  for  the  defendants  in  emor. 

Judgment  affirmed. 


Marson  &  another  i;.  LuNn.^ 

Hilarf  Term,  Jannaiy  24,  1851. 

Scire  Factas-^  Stat  74-8  VicL  c.  110 -^ Pleading^. 

SeLfa,,  nnder  the  7  &  8  Vict  c  110,  s'.  66,  a^aiuBt  a  member  of  a  completely  re^tered 
foint-ttock  company,  npon  a  jadgment  obtained  against  the  company,  toe  plaintiffs  hav* 
mg  failed,  after  due  dibgence,  to  obtain  satisfibction  by  execution  againet  the  property  and 
eflrects  of  the  company.  Fleas,  first,  that  dae  diligence  had  not  been  used,  conclading 
widi  a  verification ;  secondly,  that  no  role  or  order  had,  before  issuing  the  set.  /a.,  been 
obtained  of  the  oonrt  or  a  judge.  Replication  to  the  flist  plea,  that  due  diligence  wae 
uaed,  oonduding  to  the  oountiy;  and  to  tiiie  second  plQ%  a  demuner :— <• 

2  isjxa.dee. ' 
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Bdd^  upon  this  demorrer,  and  on  demarrer  to  the  replicationi  — 

Sint,  that  the  writ  of  kL  fa.  was  a  proper  remedy,  in  this  case,  for,  that  snch  writ  was,  bj 
implication,  given  bj  sect  66  of  tne  7  &  8  Vict,  c  110,  and  that  the  implication  was  not 
abrogated  by  the  cnmnlatiTe  remedy  given  in  sect  68. 

Secondly,  that  the  second  plea  was  bad ;  and,  — 

Hiirdly,  that  the  replication  was  snflSdent,  and,  nnder  the  ciicnmstances,  properly  condnded 
to  the  country. 

Scire  Facias.  The  declaration,  after  setting  out  the  writ,  which  re- 
cited that  a  judgment  had  been  recovered  by  the  plaintiffs  against  the 
Universal  Salvage  Company,  then  and  still  being  a  company  com- 

f>leteiy  registered  and  incorporated  under  the  stat.  7  &  8  Vict  c  110, 
or  1200/.  debt  and  damages,  and  that  such  judgment  had  been  en- 
tered up  on,  &c.,  alleged,  that  although  due  diligence  had  been  used 
by  the  plaintifTs  to  obtain  satisfaction,  &;c.,  against  the  property  and 
enects  of  the  said  company,  yet  the  said  plaintiifs  had  not  obtained, 
and  could  not  obtain,  satisfaction  of  the  said  judgment  by  execution 
against  the  property  and  effects  of  the  said  company,  or  otherwise ; 
and  that  execution,  &c.,  remained  to  be  made  to  the  plaintiffs ;  and 
that  the  present  defendant  was  then  a  shareholder  of  the  said  com- 
pany. The  declaration  then  proceeded  la  the  usual  form,  and  ended 
by  praying  judgment  according  to  the  form  of  the  statute,  &;c. 

Heas  —  First,  that  due  diligence  had  not  been  used  by  the  plaintiffs 
to  obtain  satisfaction  of  the  said  judgment  by  execution  against  the 
property  and  effects  of  the  said  company,  concluding  with  a  verifica- 
tion ;  secondly,  that  the  plaintiffs  ought  not  to  have  execution,  because 
the  writ  of  sci.fa,  was  not  sued  forth  or  issued  by,  or  in  pursuance  of, 
the  leave,  rule,  or  order  of  the  court,  &c,  or  of  any  judge  of  the  said 
court,  &c.,  according  to  the  form  of  the  statute,  &c.,  &c.,  concluding 
with  a  verification.  Beplication  to  the  first  plea,  that  due  diligence 
was  used,  &c.,  concluding  to  the  country.  Demurrer  to  the  second 
plea,  on  the  ground  that  no  leave,  order,  &c.,  was  necessary,  or,  if  it 
were,  that  the  want  thereof  could  not  be  pleaded  as  a  defence  in  bar, 
&c.  Demurrer  to  the  replication,  for  that  it  ought  to  have  aUeged 
what' sort  of  writ  had  issued  against  the  property  and  effects  of  the 
company,  or  that  the  company  had  no  property,  &;c,  and  that  it 
ought  to  have  shown  what  diliTOnce  the  plaintiffs  had  used,  and  how, 
and  ought  to  have  concluded  with  a  verification.  The  defendants 
were  also  to  argue  that  the  writ  of  scu  fa*  was  bad  in  law. 

Bramtoellj  for  the  plaintiffs,  argued,  that  the  writ  of  sci,fa,  in  this 
case  was  given  by  implication  from  the  enactment  in  sect  66  of  the 
7  &  8  Vict  c.  110,  and  that  such  implication  was  not  destroyed  by 
the  special  remedy  given  in  sect  68  of  the  same  act,  for  that  the 
special  remedy  must  be  taken  to  be  cumulative. 

WUleSj  contra,  admitted  that,  if  the  66th  section  had  stood  alone, 
the  writ  of  scu  fa.  would  have  been  given  by  implication  from 
its  provisions ;  but  contended  that  the  implication  was  destroyed  by 
the  positive  enactment  contained  in  sect  68,  and  argued  that  the 
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plaintiffs  were  confined,  bv  the  terms  of  the  statute,  to  the  remedy 
contained  iu  sect  68.  He  also  contended,  that  even  supposing  the 
declaration  to  be  sufficient,  yet  the  defendant  must  have  judgment  on 
account  of  the  defects  in  the  replication,  which,  he  said,  was  bad  for 
uncertainty.  It  ought  to  have  set  out  the  ca,  sct^  3  Chit  on  Plead. 
211,  461.  Several  issues  might  be  raised  on  so  general  an  aUegation 
as  that  due  diligence  had  been  observed*  It  ought  to  have  been 
shown  what  was  the  diUgence  relied  on*  Com.  Dig.^  ^Pleader," 
C-  22. 

Bramwell  having  been  heard  in  reply,-— 

LoiO)  Campbell,  C.  J.  The  plaintiffs  are  entitled  to  judgment 
Looking  to  the  66tb  section  alone,  there  is  no  doubt  whatever.  The 
only  question  can  be,  whether  the  implication  raised  by  that  section 
is  token  away  by  sect  68.  I  tihink  it  is  not  It  seems  to  me  that 
the  remedy  given  by  sect  68  is  cumulative  upon  that  arising  from 
sect  66.  It  gives  an  additional  and  more  summary  remedy  than  that 
arising  upon  sect  66,  and  attaches  certain  checks  and  cautions  to  that 
remedy,  if  it  be  the  one  selected.  The  second  plea  has  been  properly 
abandoned ;  it  is  c^uite  clear  that  it  cannot  be  sustained ;  it  sets  up  as 
a  defence  a  mere  irregularity.  The  replication  to  the  first  plea  u  suf* 
ficient  The  mode  (n  pleading  suggested  would  have  led  to  endless 
prolixity* 

Patteson,  X  It  is  qvite  dear  that,  if  the  66th  section  had  stood 
alone,  the  set.  fa.  would  be  a  neoessary  remedy ;  and  the  only  ques- 
tion, therefore,  is,  whether  the  remedy  giv^a  by  sect  66  is  to  be  a 
substitution  for  that,  or  to  be  cumulative  on  it  Sect.  68  contains  no 
prohibitory  words,  and  I  see  nothing  in  the  construction  of  the  statute 
which  should  lead  us  to  hold  that  it  i$  prohibitCMry*  In.  my  opiniooi 
therefore,  it  is  cumulative. 

CoLEBiDOB,  X,  concurred.  JudgmetUfor  the  plaintifs. 


^^ 


Reoina  v.  Haslam  &  another,^ 

Trinhj  Term,  Juno  11,  1651. 

Pdar  Boies  — -  Fixhtres — MechaniccU  Appa/raius. 

CliAinben,  being  lai^  Tesselfl  of  sheet  lead,  were  erected  in  the  open  air  upon  the  ptemicee 
of  the  appellants,  who  carried  on  chemical  works,  in  the  following  manner :  Walls  of 
strong  masonry  were  bailt  for  the  foundation,  and  the  inside  was  filled  with  sand  to  a 
level  with  the  top  of  the  walls.  The  chamber  rested  npon  the  sand,  and  was  enoom* 
passed  bj  a  framework  of  wood,  which  was  used  for  its  support,  and  to  which  it  was  at* 
tached  by  leaden  rivets.    Pipes  for  conveying  the  gases  and  vapors  into  and  out  of  tb9 


1  15  Jur.  972. 
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chamber  were  fixed  Into  boilcUnes  which  were  part  of  the  freehold,  bat  ther  might  be 
removed  at  pleasure  without  inianng  the  freehold.  When  the  pipes  were  withdrawn,  the 
chamber  rested  on  the  ground  by  its  mere  weight,  and,  if  sufficient  force  were  nsed,  m^ght 
be  lifted  from  the  soil  without  displacing  any  part  of  the  freehold:  — 

Heldf  that  the  ratable  ralne  of  the  premises  was  increased  by  tbe'nse  of  the  chambers,  fai- 
asmnch  as  tiiey  were  nsed  as  part  of  the  fixed  machineiy  of  the  woiks  attached  to  the 
other  buildings  for  the  purpose  of  being  so  nsed,  and  necessarily  so  attached  in  the  use 
of  them ;  and  the  premises,  if  underlet,  would  fetch  a  higher  rent  with  the  chambers  upon 
them  than  they  would  if  the  chambers  were  removed. 

Qucare,  whether  the  chambers  were  annexed  to  the  freehold;  and 

Bdd,  that  whether  they  were  or  were  not  annexed  to  the  freehold  was  a  question  of  fiwt  fye 
die  sessions. 

Upon  appeal  against  a  poor  rate,  in  which  the  appellants  were  as- 
sessed in  the  sum  of  237 L  as  the  occupiers  of  certain  chemical  works, 
land,  tenements,  erections,  and  buildings,  the  sessions  confirmed  the 
rate,  subject  to  the  amount  being  reduced,  if  this  court  should  be  of 
opinion  that  the  appellants  ought  not  to  be  assessed  in  respect  of  the 
chambers,  which  were  part  of  their  works,  used  in  the  manufacture 
of  sulphuric  acid.  The  case  stated  that  the  chambers  were  con- 
structed in  manner  following :  The  said  chambers  are  placed  upon 
the  land  in  the  open  air,  and  are  not  in  any  way  enclosed  in,  or  covered 
by,  any  building  or  erection.  The  chambers  occupy  large  spaces  of 
ground.  Theur  respective  lengths  vary  from  forty  feet  to  sixty  feet ; 
each  of  them  is  thirteen  feet  high,  and  the  average  width  of  each  is 
about  thirteen  feet  Each  of  such  chambers  is  a  ver^  large  vessel  of 
sheet  lead,  weighing  several  tons,  and  is  composed  of  two  parts ;  the 
lower  part  is  a  dish  about  twelve  inches  deep,  in  which  the  acid  is 
deposited,  and  the  upper  part  shuts  down  on  the  lower  and  receives 
the  vapor.  The  mode  of  erecting  such  chambers  is  as  follows :  In 
some  instances,  the  soil  has  been  excavated  for  the  purpose  of  erecting 
foundation  walls  of  strong  masoniy ;  in  others,  these  whUs  stend  upon 
the  natural  level  of  the  ground.  The  walls  are  built  in  the  shape  of 
an  oblong,  and  the  inside  is  filled  with  sand  and  other  materials  to  a 
level  with  the  top  of  the  walls.  The  chamber  rests  on  the  sand ;  a 
sill,  composed  ot  four  strong  beams  of  wood,  runs  along  the  top  of 
the  wall,  on  which  is  fixed  a  framework  of  wood,  which  encompasses 
the  chamber,  and  is  used  for  its  support.  The  chamber  is  attached 
to  the  framework  by  leaden  rivets.  In  some  of  the  more  ancient 
chambers  the  sill  is  placed  on  mortar,  which  has  been  spread  on  the 
top  of  the  walls  for  the  purpose  of  preserving  the  level ;  but  in  some 
more  modern  instances,  the  sill  resto  on  the  top  of  the  walls  without 
the  assistance  or  aid  of  mortar,  or  any  other  such  substance.  At 
each  end  of  the  chamber  there  is  a  pipe  for  the  purpose  of  conveying 
the  gases  and  vapors  into  and  out  of  the  chambers.  Both  pipes  aie, 
at  their  extremities,  fixed  into  buildings  which  are  part  of  the  free- 
hold ;  but  the  pipe  which  convevs  the  gas  and  vapor  into  the;  cham- 
ber enters  the  chamber  in  the  following  manner :  A  circular  hole  is 
cut  into  the  chamber,  through  which  the  pipe  is  inserted,  and  the  lead 
of  the  chamber  is  beaten  round  the  pipe.  The  whole  is  rendered 
vapor  tight,  by  means  of  a  luting  of  white  lead  and  other  materials. 
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The  pipe  which  conveys  the  vapor  from  the  chamber  is  fastened  to 
the  chamber  in  the  same  manner,  and  consists  of  several  short  pieces 
of  pipe,  which  slide  into  each  other  like  the  joints  of  a  telescope,  and 
are  rendered  vapor  tight  by  means  of  luting.  It  is  necessary,  in  the 
process  of  manufacture,  to  convey  steam  into  the  chamber,  and  it  is 
conveyed  from  the  boiler  by  means  of  a  pipe,  which  is  attached  to 
the  framework  before  mentioned  by  leaden  rivets.  The  boiler  is 
affixed  to  the  freehold,  and  the  pipe  at  that  extremity  is  affixed  to  the 
boiler.  That  pipe  may  be  removed  at  pleasure,  without  injury  to  the 
freehold,  by  unfastening  the  rivets  which  attach  it  to  framework ;  and 
the  pipes  conveying  the  gases  into  and  from  the  chambers  may  also 
be  removed  at  pleasure,  and  without  injuring  the  freehold,  by  with- 
drawing the  pieces  of  which  the  pipes  are  composed.  When  these 
pipes  are  so  withdrawn,  the  chamber  rests  on  the  ground  by  its  mere 
weight,  and,  if  sufficient  force  were  used,  might  be  lifted  from  the  soil 
without  displacing  any  part  of  the  fireehold.  The  chambers  are  at- 
tached in  manner  before  mentioned  to  the  freehold,  but  are  not  affixed 
thereto.  It  was  proved  that  personal  property  was  not  rated  in  the 
said  township  to  the  relief  ot  the  poor.  Upon  the  above  facts,  the 
court  found  that  the  said  chambers  were  attached  in  manner  before 
mentioned  to  the  freehold,  but  were  not  affixed  thereto,  and  the  court 
confirmed  the  rate,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench.  The  questions  for  the  opinion  of  the  court  are,  first,  whether, 
on  the  before-mentioned  statement  of  the  building  and  annexation, 
the  said  chambers  are  affixed  to  the  freehold.  Secondly,  whether,  if 
the  said  chambers  are  not,  under  the  said  circumstances  of  building 
and  annexation,  affixed  to  the  fireehold,  the  land  and  buildings  are 
liable  to  be  rated  at  a  greater  amount,  by  reason  of  the  use  of  those 
chambers  on  the  land.  K  the  court  shall  be  of  opinion  in  the  affirma- 
tive of  either  of  the  above  questions,  then  the  rate  is  to  be  confirmed ; 
but  if  the  court  shall  be  of  a  contrary  opinion  on  both  of  the  above 
questions,  then  the  ratable  value  is  to  be  reduced  as  above.  A  rule 
had  been  obtained  for  quashing  the  order  of  sessions ;  against  which| 
in  this  term,i  — 

12.  Hall  showed  cause.  First,  the  facts  found  by  the  sessions  show 
that  the  chambers  are  fixtures.  Rex  v.  St.  Nicholas^  Gloucester^i  1 
Bott's  P.  L.  160,  pi.  180,  6th  ed. ;  Cald.  262 ;  1  T.  R.  723,  note. 

[  Coleridge.^  J.  In  that  case,  there  was  no  doubt  that  the  subject 
matter  was  ratable.] 

Here  the  masonrv  or  brickwork  connected  with  the  chambers  is 
ratable.  [He  also  cited  Rex  v.  Hogff^  1  T.  R.  72L1  Secondly,  these 
chambers  come  within  the  principle  laid  down  in  Kex  v.  The  Staffordf^ 
shire  Oas4iffht  Company^  6  Ad.  &  El.  634 ;  Rex  v.  Chiest^  7  Ad.  &  EL 
951 ;  and  Keg.  v.  The  Southampton  Dock  Company^  15  Jur.  268 ;  s.  c 

3  Eng.  Rep.  464. 

• 

Cowlings  contra.  First,  the  sessions  have  found  that  the  chambers 
are  ^  attached  to  the  freehold,  but  not  affiixed  thereto."    Therefore,  the 

1  May  31,  before  Pattxson,  Colxrioos,  and  Erle,  JJ.  Lord  Campbell,  C.  J., 
had  left  the  court 
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first  question  has  been  decided  by  the  sessions.  Secondly,  the  cham- 
bers are  neither  literally  nor  substantially  fixtures,  and,  therefore,  are  not 
land  within  the  meaning  of  the  acts  relating  to  the  poor  rate.  The 
pipes,  though  fixed  into  buildings  which  are  part  of  the  freehold,  are 
not  used  for  the  purpose  of  annexing  the  chambers  to  the  ground. 
The  chambers  are  nothing  more  than  Targe  pans  or  dishes,  and  retorts, 
which  are  the  stock  in  trade  of  the  tenant ;  the  size  and  weight  are 
immaterial. 

[PattesoHj  J.  If  the  occupiers  were  to  underlet  the  works,  they 
would  get  a  higher  rent  on  account  of  the  chambers.] 

A  person  who  let  a  furnished  house  would  get  a  higher  rent  on  ac- 
count of  the  furniture,  but  the  furniture  is  not  ratable ;  which  shows 
that  that  is  an  unsafe  test.  Suppose  the  business  of  the  tenant  were 
to  increase  or  decrease,  could  he  not  remove  some  of  the  chambers, 
or  add  more  ? 

[  Coleridge^  J.  The  case  does  not  find  any  thing  as  to  the  power 
of  the  tenant  to  remove  the  chambers.] 

The  case  does  not  find  that  there  is  a  practice  for  the  lessor  to  de» 
mise  these  chambers  to  the  tenant,  and,  therefore,  they  may  be  pre- 
sumed to  be  the  property  of  the  tenant 

[Erlcj  J.  AU  trade  nxtures  may  be  removed  during  the  term; 
therefore,  it  is  not  material  to  decide  whether  they  are  fixtures  or  not 
If  the  chambers  are  ratable  in  the  hands  of  the  landlord,  they  would 
be  also  in  the  hands  of  a  tenant] 

In  Rex  v.  St.  Nicholas^  GUmcester,  1  Botf  s  P.  L.  150,  pi.  180,  6th 
ed. ;  Cald.  262 ;  1  T.  B.  723,  notey  the  weighing  machine  was  found 
to  be  a  fixture.  So  also  was  the  subject  matter  of  the  rate  in  Rex  v. 
The  Birmingham  and  Staffordshire  Oas4iffhi  Compa/n^j  6  Ad»  &c  EL 
634.  In  Rex  v.  Quests  7  Ad.  &  El.  951,  the  rate  was  laid  upon  the 
iron  works,  including  the  machinery,  a  great  portion  of  which  might 
consist  of  tenant's  fixtures.  But  the  test  is,  whether  the  things  are 
substantially  fixtures,  so  as  to  be  considered  part  of  the  building. 
In  that  case,  it  was  impossible  to  carry  on  the  works  without  tiie 
machinery.  Here  the  rate  is  not  upon  the  furnaces,  the  boiler,  and 
the  chimney,  from  the  use  of  which  the  vapors  arise,  but  upon  the 
chambers  into  which  the  vapors  are  conveyed :  various  other  vessels 
might  have  been  employed  lor  receiving  the  vapors. 

[  Coleridffej  J.  How  can  the  use  ot  the  thing  be  material  ?  The 
question  must  depend  upon  the  nature  of  the  buiidiufi^.  These  cham- 
bers are  as  necessary  for  carrying  on  the  works  of  uie  appellants  as 
the  crane  in  Reg.  v.  TTie  Southampton  Dock  Company^  15  Jur.  268 ; 
8.  c.  3  Eng.  Bep.  464.] 

In  that  case,  the  crane  and  other  things  were  fixtures. 

Our*  adv.  vuU* 

Patteson,  J.,  now  delivered  the  judgment  of  the  court  We  do 
not  think  it  necessary  in  this  case  to  determine  whether  the  chambers 
erected  on  the  appellants'  premises  are  or  are  not  annex^  to  the 
freehold,  which  is  rather  a  question  of  fact  for  the  Court  of  Quarter 
Sessions  to  find  than  for  us  to  decide ;  because  we  are  of  opinioni 
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that,  according  to  the  principle  laid  down  in  the  varioas  cases  on  this 
subject,  the  ratable  value  of  the  premises  is  undoubtedly  increased 
by  the  use  of  those  chambers. 

In  Rex  V.  The  Proprietors  of  the  Liverpool  Exchange^  1  Ad.  &  El. 
465,  the  court,  after  citing  several  previous  decisions,  say,  (p.  474,) 
^  These  cases  establish  the  principle,  that  the  advantages  attendant 
upon  a  building,  either  in  respect  of  its  situation  or  the  mode  of  its 
occupation,  are  to  be  taken  into  the  account  in  estimating  its  ratable 
annual  value,  wherever  those  advantages  would  enable  the  owner  of 
the  building  to  let  it  at  a  higher  rent  than  it  would  otherwise  fetch." 
And  again,  in  Rez  v.  Gttest^  7  Ad.  &  El.  951,  956,  the  court  state  the 
general  principle  to  be, ''  that  real  property  ought  to  be  rated  according 
to  its  actual  value,  as  combined  with  the  machinery  attached  to  it, 
without  considering  whether  the  machinery  be  real  or  personal  prop- 
erty, so  as  to  be  liable  to  distress  or  seizure  under  a  fi,  /a.,  or 
whether  it  would  descend  to  the  heir  or  executor,  or  belong,  at  the 
expiration  of  a  lease,  to  landlord  or  tenant; "  and  the  court  referred  to 
Bez  v.  The  Birmingham  and  Staffordshire  Oas-ligfU  Company^  6  Ad. 
&  El.  634,  where  the  same  principle  was  laid  down. 

All  these  cases  have  lately  been  brought  before  the  court,  and  recog- 
nized as  well  decided,  in  the  case  of  Keg,  v.  The  Southampton  Dock 
Company^  15  Jur.  268 ;  s.  c  3  Eng.  Rep.  464.  Indeed,  on  the  argument 
in  the  present  case,  the  attempt  was  rather  to  show  that  the  chambers 
did  not  come  within  the  principle  so  laid  down  than  to  attack  the 
principle  itself;  and  it  was  urged  that  the  chambers  were  rather  of  the* 
nature  of  movable  utensils  or  machines,  or  of  furniture  in  a  dwellings 
house,  than  of  fixtures.  It  is,  however,  plain  from  the  facts  stated,  that 
they  are  used  as  part  of  the  fixed  machinery  of  the  works  attached  to 
the  other  buildings  for  the  purpose  of  being  so  used,  and  necessarily 
so  attached  in  the  use  of  them,  although  capable,  perhaps,  of  beins 
removed  without  injury  to  the  other  buildings.  Nor  can  it  be  denied 
that  if  the  appellants  were  to  underlet  the  premises  they  would,  fetohi 
a  higher  rent  as  thev  now  stand,  with  these  chambers  upon  them,  than 
thev  would  if  the  chambers  were  removed. 

We  are,  thereforei  of  Opinion  that  the  rate  and  the  order  of  sessions 

must  be  confirmed.  ^  .      ^       .  ^       , 

Order  of  sessions  confirmed.. 


Doe  d.  Bourne  t;.  Burton.^ 

Easter  Tenn,  April  S4,  1S61. 

Ejectment — J^eement  —  Acknowledgment  of  Plaintiff^ s  Title. 

Defendant  being  in  pofiseflsion  of  premises,  entered  into  an  agreement  for  the  pnrc&ase  of 
them.    Tlie  porchase  not  being  completed,  the  vendor  bron^t  ejectment :  — 

Bdd,  that  the  agreement  was  an  acknowledgment  by  defendant  that  the  title  was  in  the 
vendor. 

115  Jar.  990. 
VOL.  VI.  28 


m 
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Ejectment  to  recover  premises  in  Shepton  Mallet,  in  the  county  of 
Somerset.  On  the  trial,  before  Martin,  B.,  at  the  Spring  assizes  for 
Somersetshire,  it  appeared  that  the  defendant,  being  in  possession  of 
the  premises,  entered  into  an  agreement  with  the  lessor  of  the  plain- 
tiff to  purchase  them  from  him  upon  the  following,  among  other  con- 
ditions, viz.,  that  t|^e  lessor  of  the  plaintiff  was  to  make  out  a  good 
title  within  twenty-one  days.  If  the  purchase  was  not  completed 
by  a  certain  day,  interest  on  the  purchase  money  was  to  be  paid  from 
that  time,  and  the  defendant  was  to  be  entitled  to  the  possession  from 
the  date  of  the  agreement  It  did  not  appear  under  what  circum- 
stances the  defendant  came  into  possession  of  the  premises.  The 
purchase  not  being  completed,  the  vendor  brought  this  action.  Under 
the  direction  of  the  learned  judge,  a  verdict  was  entered  for  the  lessor 
of  the  plaintiff  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit 

Phinn  now  moved  accordingly.  The  prima  facie  right  to  the  prem- 
ises is  in  the  defendant  No  tenancy  was  created  between  him  and 
thelessor  of  the  plaintiff  by  the  agreement,  nor  is  the  agreement  an 
acknowledgment  of  the  title  of  the  lessor  of  the  plaintiff 

Lord  Campbell,  C.  J.  The  agreement  amounts  to  an  acknowl- 
edgment on  the  part  of  the  purchaser  that  the  title  to  the  property 
was,  at  the  time  of  the  agreement,  in  the  vendor ;  and,  therefore,  at  the 
trial  it  was  not  necessary  for  the  lessor  of  the  plaintiff  to  give  other 
evidence  of  his  title. 

Patteson,  WioHTMAN,  and  Erle,  JJ.,  concurred. 

SmU  refused.^ 


MaSSET   t;.    Gk)ODALL.9 
Tiinity  Term,  June  10,  1851. 

Assumpsit  —  Pleading  —  Necessary  Allegations. 

Oeelaratioii  in  oMumjpnV,  upon  an  affreement  between  landlord  and  tenant,  oontaining, 
amone  others,  a  sttpalation  that  defendant  should  not  sell  haj  or  straw  grown  on  the 
farm  dnring  the  tenancy,  without  the  written  license  of  plaintiff,  alleged  a  breach  of  that 
stipulation :  — 

Hdd,  by  Lord  Campbell,  C.  J.,  and  Patteson,  J^  not  necessary  to  allege  that  the  breach 
occurred  dnring  the  continuance  of  the  tenancy.    Erie,  J.,  dissenting. 

Assumpsit.  The  declaration  stated  that  the  defendant  became 
tenant  to  the  plaintiff  of  a  farm  from  year  to  vear,  upon  the  follow- 
ing, among  other  stipulations,  viz.,  that  the  defendant  should  not  sdl 

1  See  /n  re  Bomks  ^  amOier  v.  RebhedL  15  Jur.  657 ;  s.  c  5  Eng.  Rep.  29a 
•  15  Jut.  991. 
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hay,  straw,  &c.|  grown  or  produced  on  the  farm  daring  the  tenancy^ 
without  the  written  license  and  consent  of  the  plaintiff;  and  that,  by 
the  agreement,  certain  penalties  were  to  be  paid  by  the  defendant  for 
non-performance  of  the  stipulations.  Breach,  that  the  defendant 
did  sell  straw  grown  on  the  larm  during  the  last  year  of  the  tenancy, 
without  the  written  license  or  consent  of  the  plaintiff  Plea,  that  the 
defendant  did  not  during  the  continuance  of  the  tenancy  sell  any  hay 
straw,  &c.,  grown  on  the  farm  during  the  last  year  of  the  tenancy, 
without  the  license  or  consent  of  the  plaintiff  Demurrer,  and  join« 
der  therein* 

Cowlififfj  for  the  defendant,  was  called  upon  by  the  court  The  de- 
fendant md  not  become  liable,  by  virtue  of  the  agreement,  to  any 
penalties,  except  for  selling  during  the  existence  of  the  term.  The 
agreement  is  upon  an  executed  consideration,  and,  as  no  request  is 
alleged,  the  only  promise  which  the  law  will  imply  is  a  promise 
coextensive  with  the  relation  established  by  the  agreement;  there- 
fore, the  words  "during  the  term"  must  be  imported  into  the  agfee* 
ment  • 

L.  H.  Baylepj  contra.  The  court  will  not  introduce  any  terms  into 
a  contract  unless  it  is  wholly  unreasonable  without  them.  There  is 
nothing  in  this  agreement  to  show  that  the  stipulation  as  to  the  hay 
and  straw  is  confined  to  the  continuance  of  the  tenancy. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  en* 
titled  to  our  judgment  The  declaration  only  sets  out  the  stipula* 
tions  of  the  agreement,  which  have  been  broken  by  the  defendant  — 
that  is  to  say,  an  absolute  unqualified  undertaking  not  to  sell  hay  oir 
straw  grown  upon  the  farm  during  the  tenancy ;  and  I  think  that  the 
breach  is  well  assigned,  because  it  is  within  the  words  of  the  under* 
taking,  and  may  be  fairly  considered  within  its  meaning,  because  we 
have  not  the  whole  agreement  before  us,  but  one  stipulation  only.  If 
the  stipulation  was  confined  to  the  space  of  time  before  the  tenancy 
ended,  the  tenant  might  have  hoarded  up  all  the  produce  of  the  farm 
during  the  term,  and,  on  the  day  after  the  tenancy  expired,  by  hold- 
ing over,  he  might  sell  it,  without  being  guilty  of  any  breach  of  the 
agreement  That  certainly  is  not  a  reasonable  construction  of  the 
stipulation.  It  may  be  said  that  it  throws  a  hardship  on  the  tenant ; 
but  there  may  have  been  other  stipulations  in  the  agreement,  to  the 
effect  that  the  landlord  should  buy  the  hay  and  straw  grown  upon  the 
farm  during  the  tenancy,  at  a  valuation ;  or  that  the  incoming  tenant 
should  take  it  at  a  valuation.  Here  the  defendant  prevents  the  land* 
lord  from  buying,  and  the  incoming  tenant  also  from  having  the  ben* 
efit  of  the  produce  of  the  farm. 

Patteson,  J.  It  is  not  necessary  that  any  request  should  be  laid 
in  the  declaration  ;  that  is  only  necessary  when  the  consideration  for 
the  defendant's  promise  is  past  and  by-gone.  King  v.  Sears^  2  C. 
M.  &  B.  48.     Then  it  is  said  that  the  law  will  not  imply  a  promise 
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by  the  tenant  not  to  sell  the  produce  of  the  farm  after  the  expiration 
of  the  tenancy.  I  agree  that  the  general  rule  is,  that  a  past  con- 
sideration will  not  support  an  implied  promise ;  but  here  the  declara- 
tion alleges  that  the  defendant  became  tenant  to  the  plaintiff  upon 
certain  terms ;  and,  therefore,  the  law  will  imply  a  promise  to  per- 
form them. 

Erle,  J.^  I  put  a  different  construction  upon  this  agreement  It 
seems  to  me  that  it  is  entered  into  upon  consideration  of  the  rela- 
tion of  landlord  and  tenant,  and  that  consideration  pervades  all  its 
stipulations.  If  this  was  an  imperfect  agreement  for  a  lease,  as 
I  should  infer,  and  it  contained  no  provision  that  the  tenant  should 
leave  the  produce  of  the  last  year  on  the  farm  at  the  end  of  the 
tenancy,  the  question  would  arise,  Is  the  tenant  bound  to  leave  all  the 
produce  of  the  farm  to  the  landlord  gratis,  or  may  he  not  dispose  of 
it  for  his  own  profit?  In  the  absence  of  any  provision  relating  to  it, 
I  think  that,  as  soon  as  the  tenancy  expires,  he  may  remove  it ;  and 
if  so,  it  becomes  his  own  property,,  and,  therefore,  he  may  sell  or  dis- 
pose bf  it  as  he  pleases.  The  other  construction  would  subject  the 
tenant  to  a  penalty  for  selling  the  produce,  although  the  relation  of 
landlord  and  tenant  bad  been  determined  by  his  purchasing  the  farm 
in  fee  simple,  and  becoming  the  absolute  owner  of  the  land  as  well 
as  the  produce.  Judgment  for  plaintiff. 


The  Grantham  Canal  Company  i;.  The  Ambergate,  Notting- 
ham, AND  Boston  and  Eastern  Junction  Railway  Company.' 

Trinity  Term,  Jane  10,  1851. 

•Regina  v.  The  Ambergate,  Nottingham,  and  Boston  and  East- 
ern Junction  Railway  Company.* 

Trinity  Term,  Jane  13,  1851. 

Railways  —  StaJt.  9  4*  10  Vict.  c.  165,  5.  73  —  «  Between^''  Meaning 

of —  Mandamus. 

By  sect.  73  of  stat  9  &  10  Vict  c.  155,  for  making  a  railway  from  Ambciig^te,  throo^h  Not- 
tingham, to  Boston,  and  for  enabling  the  railway  company  to  purchase  the  Nottingham 
and  Grantham  Canals,  it  was  enacted,  that,  '*  from  and  immediately  after  the  opening  of 
the  railway  between  Ambergate  and  Grantham  for  pablic  nse,"  the  railway  company 
shoald  parchase  the  sharcis  in  both  canals. 

The  railway  had  been  opened  for  pablic  use  between  Grantham  and  Nottingham,  bat  not 
between  Nottingham  and  Ambergate.  The  part  opened  was  that  which  competed  with 
the  Grantham  Canal ;  the  part  nnopened  was  tnat  which  would  compete  with  the  Notting- 
ham Canal.  In  an  action  dv  the  Grantham  Canal  Company  against  the  railway  company 
to  recover  the  price  of  the  shares  in  their  canal :  — 

1  CoLKRiDOE,  J.,  was  b  the  Bail  Court ;  Wiobtman.  J.,  beioff  absent 
»15Jur.991. 
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Eddy  that  the  railway  had  not  been  opened  between  Ambeiigate  and  Grantham  for  public 
use  within  the  meaning  of  sect  73.    But,  — 

Upon  an  application  by  the  Grantliam  Canal  Company,  the  court  issued  a  mandamus  to  the 
railway  company  to  complete  the  railway  between  Ambergate  and  Grantham. 

An  application  for  a  mandamus  to  a  railway  company  to  complete  the  railway  may  be  made 
by  a  shareholder. 

The   Grantham   Canal   Company  v.  The    Ambergate,  Notting- 
ham, AND  Boston  and  Eastibrn  Junction  Railway  Company, 

This  was  an  action  to  recover  the  sum  of  120,000/.,  being  the 
purchase  money  of  all  the  shares  in  the  Grantham  Canal  Companyi 
which,  by  sect  73  of  stat  9  &  10  Vict  c  155,  the  defendants  were 
required  to  purchase  ^^from  and  immediately  after  the  opening  of 
the  railway  between  Ambergate  and  Grantham  for  public  use."  A 
special  veidict  found  that  the  Ambergate,  Nottingham,  and  Boston 
and  Eastern  Junction  Railway  had  been  opened  for  public  use  be- 
tween Grantham  and  Nottingham,  but  not  between  Nottingham  and 
Ambergate.  The  part  opened,  which  was  a  distance  of  about  seven- 
teen miles,  was  that  which  competed  with  the  Grantham  Canal ;  the 
part  unopened,  which  was  a  distance  of  about  twelve  iniles,  was  the 
part  which  would  compete  with  the  Nottingham  Canal,  which  be- 
longed to  a  separate  company,  and  which  the  defendants  were  also, 
by  the  same  act,  required  to  purchase  "  from  and  immediately  after 
the  opening  of  the  railway  between  Ambergate  and  Grantham." 
The  case  was  argued  by 

Peacock^  (Pearson  was  with  him,)  for  the  plaintiifs.  The  question 
is,  whether  the  event  has  happened,  upon  the  happening  of  which  the 
defendants  are  required  to  purchase  the  shares  of  the  Grantham  Canal 
Company.  Stat  9  &  10  Vict  c.  155,^  is  in  the  nature  of  a  contract 
between  the  canal  companies  and  the  railway  company,  made  when 
the  act  was  applied  for.  The  plaintiffs  have  no  interest  in  the  trafEc 
between  Nottingham  and  Ambergate.  If  the  legislature  had  intended 
that  the  whole  fine  should  be  opened,  it  would  have  said,  in  sect  73, 
**  immediately  after  the  opening  of  the  railway  from  Ambergate  to 
Grantham  for  public  use."  The  word  "  between "  does  not  neces- 
sarily mean  the  whole  distance  from  Ambergate  to  Grantham ;  the 
opening  of  any  part  of  the  line  between  Ambergate  and  Nottingham 

1  Stat  9  dc>  10  Vict  c  155,  **  for  making  a  railway  from  or  near  the  Ambergate 
station  of  the  Midland  Railway,  through  Nottingham,  to  Spdding  and  Boston,  with 
branches  therefrom,  and  for  enabling  the  company  to  purchase  the  Nottingham  and 
Grantham  Canals,"  recited,  among  ouej  things,  that  the  Nottingham  Canal  Company, 
and  the  company  of  proprietors  of  the  Grantham  Canal  Navigation,  were  desirous  tliat 
the  intended  railways  should  be  made  and  worked  in  connection  with  the  said  canals, 
and  that  the  said  canal  companies  should  be  thereafter  united,  consolidated,  and  incor- 
porated with  the  railway  company  intended  to  be  by  that  act  incorporated. 

By  sect  73,  it  was  enacted,  ^  that  from  and  immediately  after  the  opening  of  the 
railway  between  Ambergate  and  Grantham  for  public  use,  the  company  hereby  in- 
corporated shall  be  liable  to  pay  to  the  committee  of  management  for  the  time  being 
of  the  Nottingham  Canal  Company,  for  the  use  of  the  persons  who,  at  the  time  of  the 
opening  of  the  railway  between  Ambergate  and  Grantham,  shall  be  the  proprietors  of 
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satisfies  the  word.  [He  referred  to  the  definition  of  the  word  "  be- 
tween "  in  Johnson's  and  Webster's  Dictionaries.] 

[PcUtesonj  J.  The  words  "between  Ambergate  and  Grantham" 
are  not  descriptive  of  the  railway,  because,  by  sect  119,  the  expression, 
"  the  railway,"  shall  mean  the  Ambergate,  Nottingham,  and  Boston 
and  Eastern  Junction  Bailway ;  those  words  are  descriptive  of  the 
place  where  the  railway  shall  be  opened,  and  mean  that  portion  of 
the  railway  which  lies  between  Ambejrgate  and  Grantham.] 

In  the  case  of  a  prohibition  against  taking  seaweed  between  high 
and  low-water  mark,  the  word  "  between "  would  mean  any  portion 
of  the  space  between  those  points. 

[Lorn  Cbmpfre//,  C.  J.  Suppose  the  question  was  asked,  in  com- 
mon parlance,  "  Has  the  railway  been  opened  between  Ambergate 
and  Grantham  ?"  would  not  the  answer  be  that  it  had  not,  or  that  it 
had  been  opened,  but  not  all  the  way  to  Grantham  ?  Suppose  it  had 
been  opened  only  for  five  miles.] 

The  railway  is  opened  between  Ambergate  and  Grantham,  within 
the  meaning  of  sect  73,  as  soon  as  the  railway  company  have  put 
themselves  in  a  position  to  complete  it,  and  so  to  injure  the  canal  of 
the  plaintiiTs. 

Sir  F.  KeUy^  (with  him  was  Wheeler y)  contra.  The  word  "be- 
tween," in  sect  73  of  stat  9  &  10  Vict  c.  155,  is  to  be  understood  in 
its  ordinary  colloquial  meaning.  The  meaning  of  it  is  not  to  be 
determined  by  an  extreme  case,  which  would  only  exist  for  a  colorable 
purpose.  The  provision  for  the  purchase  of  the  Ghrantham  Canal  is ' 
^single,  viz.,  "  the  opening  of  the  railway  between  Ambergate  and 
'Grantham  for  public  use;"  it  is  not  added,  "or  of  any  part  thereof;" 
and  upon  that  event  both  the  Grantham  and  the  Nottingham  Canals 
are  to  be  purchased.  According  to  the  construction  contended  for  on 
the  other  side,  if  the  railway  was  opened  only  as  far  as  the  first  sta« 
tion,  the  railway  company  would  be  bound  to  purchase  the  shares  of 
the  canal  companies. 

[Patteson^  J.  By  sect  94,  every  person  shaU  be  deemed  to  be  a 
proprietor  of  the  Nottingham  Canal  and  of  the  Grantham  Canal  who 
shall  appear  to  be  such  in  the  books  of  the  respective  companies  "  at 
the  time  of  the  opening  of  the  railway  between  Ambergate  and 
Grantham  for  public  use."     According  to  that,  a  person  would  be  in 

"^m  ■  -         ■  I  .1 

the  Nottingham  canal,  the  sum  of  2251.,  for  and  in  lieu  of  each  share  in  the  Nottingf- 
ham  Canal;  and  aha))  also  be  liable  to  pay  to  the  committee  of  management  for  the 
time  being  of  the  Grantham  Canal  Company,  for  the  oae  of  the  persons  who,  at  the 
time  of  the  opening  of  the  railway  between  Ambergate  and  Grantham,  shall  be  pro 

Sietors  of  the  Grantham  Canal,  the  sam  of  16(X.,  for  and  in  lieu  of  each  share  in  the 
rantham  Canal,  within  six  calendar  months  from  the  opening  of  the  railway  between 
Ambergate  and  Grantham." 

By  sect  94,  every  person  shall,  for  the  purposes  of  this  act,  be  deemed  a  proprietor 
of  the  Nottingham  Canal  who  shall  appear  to  be  such  in  the  books  of  that  company 
f"^  ^e  opening  of  the  railway  between  Ambergate  and  Grantham  for  pub* 

ry  person  shall,  for  the  purposes  of  this  act,  be  deemed  a  proprietor 
Canal  who  shall  appear  to  be  such  in  the  books  of  that  company  &t 
>emng  of  the  railway  between  Ambergate  and  Grantham  for  public 
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great  doubt  whether  he  had  a  right  to  transfer  his  shares  in  either  of 
the  canals  until  the  railway  between  Ambergate  and  Grantham  was 
completed.] 

That  clause  could  not  be  intended  to  apply  where  the  railway  was 
opened  only  as  far  as  the  first  station. 

fErle^  J.  Suppose  there  was  a  clause  in  the  act  prohibiting  the 
railway  from  being  opened  between  Ambergate  and  Urantham  until 
a  certain  sum  was  paid  by  the  company ;  is  the  money  never  due 
unless  the  railway  reaches  Ambergate  ?] 

Ptacockj  in  reply. 

[PcUteson,  J.  Suppose  there  was  one  canal  for  the  whole  distance 
between  Ambergate  and  Grantham,  would  you  have  contended  that 
the  clause  was  distributive  ?] 

Yes ;  the  traffic  of  the  canal  would  be  prejudiced  by  the  opening 
of  part  of  the  railway. 

Lord  Campbell,  C.  J.  This  is  a  contract  between  parties,  and  is 
certainly  very  ill  framed  with  reference  to  the  interests  of  the  canal 
company,  which  it  leaves  exposed  to  considerable  hardship ;  but  we 
must  put  that  construction  upon  it  which  the  words  of  the  statute 
naturally  bear.  [His  lordship  read  sect  73.]  Has  that  portion  of 
the  railway  which  lies  between  Ambergate  and  Grantham  been  yet 
opened  for  public  use  ?  I  cannot  say  that  it  has.  Looking  at  this 
stetute,  it  appears  that  it  contemplates  one  epoch  at  which  many 
things  are  to  take  place— -the  two  canals  are  to  be  purchased,  and 
the  proprietors  of  each  are  to  have  various  rights,  depending  upon  the 
happening  of  the  same  event,  viz.,  the  opening  of  the  railway  between 
Ambergate  and  Grantham  for  public  use.  Ail  is  regulated  by  that 
The  legislature  must  have  meant  something,  the  happening  of  which 
would  be  notorious  and  easy  to  be  ascertained;  and,  looking  at  the 
words  with  reference  to  the  context,  I  think  that  event  is  the  substan« 
tial  completion,  and  the  opening  for  public  use,  of  the  whole  of  that 
part  of  the  line  of  railway  which  lies  between  Ambergate  and  Grant- 
ham. K  it  was  completed  within  two  hundred  yards,  and  left  un- 
opened, the  railway  company  would  not  be  allowed  so  to  evade  their 
contract,  because  a  jury,  under  such  circumstances,  would  not  hesitate 
to  find  that  the  whole  line  had  been  opened.  But  on  this  special  ver- 
dict it  is  impossible  to  say  that,  substantially,  the  whole  railway  has 
been  opened  for  public  use  between  Ambergate  and  Grantham,  in  the 
sense  of  the  word  intended  by  the  act ;  and  therefore,  unless  the  com- 
pletion and  opening  of  any  considerable  portion  is  sufficient,  the 
defendants  are  entitled  to  our  judgment 

I  may  add,  that  the  plaintifis  are  not  entirely  without  remedy,  be- 
cause this  is  a  contract  on  the  part  of  the  railway  company  to  make 
their  railway,  in  the  performance  of  which  the  canal  companies  have 
an  interest ;  and  if  application  ia  made  in  proper  time,  this  court 
would  order  the  railway  company  to  perform  it,  by  completing  their 
railway ;  and  as  soon  as  that  was  done,  the  obligation  on  the  part  of 
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tbe  railway  company  to  make  the  purchase  would  arise.    But  this 
action  is  premature. 

Patteson,  J.  The  words  in  sect  73,  ^  from  and  immediately  after 
the  opening  of  the  railway  between  Ambergate  and  Grantham  for 
public  use,"  must  mean  the  opening  of  so  much  of  the  line  of  railway 
as  lies  between  Ambergate  and  Grrantham ;  the  opening  of  part  only 
does  not  satisfy  those  words.  The  clause  is  not  to  be  construed  dis- 
tributively ;  all  through  the  act  notice  of  option  is  required  to  be  giyen 
by  both  companies  at  one  and  the  same  time,  not  respectively. 

Erle,  J.^  If  there  was  one  canal  only  between  Ambergate  and 
Grantham, «and  one  railway  authorized  to  be  constructed  running 
parallel  to  it,  it  might  be  successfully  contended,  that  the  opening  of 
any  part  of  the  railway  would  satisfy  tbe  words  of  the  73d  section ; 
but  where  the  railway  is  to  be  constructed  parallel  to  two  distinct 
canals,  and  the  opemng  of  it  between  two  places,  comprising  the 
length  of  both  canals,  is  made  the  condition  upon  which  the  raflway 
company  is  to  purchase  both  canals,  that  construction  cannot  be 

maintained.  Judgment  for  defendants. 


Reoina  v.  The  Ambergate,  Nottingham,  and  Boston  and  East- 
ern Junction  Railway  Company. 

Trinity  Term,  Jane  13,  1851. 

Rule  calling  upon  the  Ambergate,  Nottingham,  and  Boston  and 
Eastern  Junction  Railway  Company  to  show  cause  why  a  writ  of 
mandamus  should  not  issue,  directed  to  them,  commanding  them  to 
make  and  complete  the  railway  between  Ambergate  and  Grantham^ 
in  pursuance  ol  the  powers  and  provisions  of  stat  9  &  10  Vict  c  155. 
On  the  Idth  of  May,  1848,  a  report  was  made  by  a  committee  of  the 
directors  to  a  general  meeting  of  the  railway  company,  recommend- 
ing that  the  railway  should  not  be  completed  farther  than  a  certain 
station  towards  Ambergate.  In  March  last,  Henry  Thompson,  one 
of  the  shareholders  of  the  railway  company,  gave  notice  to  the  di- 
rectors of  the  railway  company  to  complete  the  line  of  railway  from 
Ambergate  to  Grantham.  This  application  was  made  by  Henry 
Thompson  and  the  Grantham  Canal  Company. 

Sir  F.  Kelly  and  Wheeler  showed  ;ause.  First,  Henry  Thompson, 
being  a  shareholder,  is  barred  by  his  laches,  in  not  making  an  appli- 
cation sooner  after  the  resolution  of  the  committee  of  the  directors 
was  reported  to  the  shareholders. 

[Lord  Campbell^  C.  J.     This  writ  is  necessary,  irrespective  of  that 

1  GoLEKiDos,  J.,  wu  in  the  Bail  Court ;  Wiohtkan,  J.,  being  absent 
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resolution;  though,  if  you  show  that  Henry  Thompson  joined  in 
passing  it,  his  mouth  may  be  stopped.] 

Secondly,  there  was  no  sufficient  demand.  The  present  applica- 
tion is  different  from  what  was  required  by  the  notice  given  by  Henry 
Thompson,  in  March. 

[Lord  Campbell^  C.  J.  What  is  now  required  is  included  in  that 
notice.] 

The  canal  company  is  making  use  of  a  notice  given  with  a  differ- 
ent object  The .  application  for  a  mandamus  ought  to  be  made  by 
the  person  who  made  the  demand,  or,  at  least,  the  partv  applying  for 
the  mandamus  ought  to  show  that  the  person  who  made  the  demand 
could  have  acted  upon  it. 

Peacock^  {Pearson  was  with  him,)  contra. 

[Paileson,  J.  Is  there  any  instance  of  such  an  application  as  this 
made  by  a  shareholder  ? 

Coleridge^  J.  Suppose  there  is  a  personal  objection  to  Henry 
Thompson,  can  the  railway  company  avail  themselves  of  it  ?] 

A  shareholder  is  one  of  the  public  specially  interested  in  the  under- 
taking, and  he  has  subscribed  his  money  with  a  view  to  its  comple- 
tion, and  upon  the  faith  of  the  parliamentary  contract  contained  in 
the  special  act. 

[Patteson<i  J.  By  this  application,  he  calls  upon  himself  to  do  an 
act 

Lord  CampbeUj  C.  J.  He  might  be  one  of  the  shareholders  who 
had  opposed  the  resolution  for  not  completing  the  railway.  If  he  is 
hot  shown  to  have  joined  in  that  resolution,  I  do  not  see  why  it 
should  prejudice  his  present  application. 

PaUeson^  J.  In  Reg,  v.  The  Eastern  Counties  Railway^  10  Ad.  & 
El.  531,  the  application  for  a  mandamus  was  made  by  shareholders 
of  the  company  as  well  as  land  owners.     (See  pp.  539,  549.)] 

Lord  Campbell,  C.  J.  No  doubt  was  thrown  out  by  any  member 
of  the  court  in  The  Ghrantham  Canal  Company  v.  T%e  Ambergate^ 
Nottingham^  and  Boston  and  Eastern  Junction  Railway  Company^  that 
it  is  compulsory  upon  the  railway  company  to  complete  the  line  of 
railway  to  Grantham. 

Erle,  J.  Stat  9  &  10  Vict  c.  155,  is  a  contract  by  the  railway 
company  with  the  canal  company  that  they  will  complete  it,  and 
then  purchase  the  shares  of  the  canal  company. 

Patteson  and  Coleridge,  JJ.,  concurred.  jj^^^  absolute. 
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HUary  Vacation,  Eebnxary  32,  1851. 

Local  Improvement  Act  —  Construction. 

By  one  clanse  of  a  local  improrement  act,  power  was  given  to  oommissionerB  *'  to  canse  the 
present  and  future  streets,  &c.,  and  other  public  places,  to  be  paved,  &c^  and  the  ground 
or  soil  thereof  to  be  raised,  lowered,  or  altered,  from  time  to  time,  and  in  such  manner,  ai 
they  should  think  fit**  By  other  clauses,  the  commissioners  were  authorized  to  give  notice 
to  uie  owners  or  occupiers  of  houses  situate  in  streets  built  upon,  but  not  paved  or  flagged, 
requiring  them  to  pave  and  flag  the  same,  and  in  case  of  tneir  neglecting  to  do  so,  uea 
the  commissioners  were  empowered  to  pave  and  flag  the  same,  and  to  recover  the  expenses 
from  the  owners  or  occupiers,  and  to  dedare  streets  so  paved  to  be  highways,  and  to  take 
upon  themselves  the  future  paving  of  such  streets ;  but  no  power  was  given  in  those  sec- 
tions to  alter  the  level  of  the  streets. 

The  commissioners  had  given  the  notice  required  by  the  latter  sections  with  regard  to  a 
street  which  was  built  upon,  but  had  never  been  paved  or  flagged  j  and  upon  the  neglect 
of  the  owners  or  occupiers,  proceeded  to  do  the  work  themselves.  Instead,  however,  of 
merely  paving  the  street,  they  c«t  down  a  steep  ascent,  and  greatly  lowered  the  level  of 
the  street  opposite  the  plaintiff's  houses :  — 

BJd,  that  tbey  were  not  justified  in  so  doing,  and  were  liable  in  trespass. 

Trespass  quare  clatisum  fregity  whereby  the  plaintiffs  houses  were 
injured.    The  declaration  contained  two  counts. 

The  5th  and  10th  pleas  were  the  same,  being  pleaded  to  the  first 
Itnd  second  counts  respectively.  They  alleged  in  substance  that  the 
close  in  the  declaration  mentioned  was  a  public  street  within  the 
township  of  Oldham^  called  Greaves  Street ;  and  that  the  commis* 
sioners,  under  a  local  act,  (7  Geo.  4,c.  117,)  had  thought  it  proper  and 
necessary  to  cause,  and  had  caused,  the  said  street  to  be  paved  and 
flagged,  &c.,  and  the  ground  and  soil  thereof  to  be  lowerecf. 

Replication  —  De  injuria,  and  new  assignment. 

At  the  trial,  which  took  place  before  Cresswell,  J.,  at  Liverpool, 
during  the  last  Summer  assizes,  a  verdict  was  found  for  the  defendant 
on  the  issues  raised  upon  the  5th  and  10th  pleas.  The  plaintiff  was 
the  owner  of  houses  in  Greaves  Street,  in  the  town  of  Oldham,  and 
the  defendant  represented  the  improvement  commissioners  of  that 
town.  Greaves  Street  had  been  partially  built  upon  for  some  years, 
but  some  of  the  houses  had  been  only  recently  built ;  it  was  not  a 
thoroughfare,  and  the  street  had  not  been  regularly  paved  or  flagged, 
though  some  of  the  owners  had  put  down  flagstones  in  front  of  their 
own  houses.  The  commissioners  had  given  notice  to  the  owners  and 
occupiers  of  the  houses  in  Greaves  Street  to  pave  it  and  put  it  in 
good  order;  and  upon  their  neglecting  to  do  so,  the  commissioners, 
by  a  resolution,  undertook  the  work,  and  a  contract  was  entered  into 
for  the  purpose.  In  the  execution  of  that  work,  in  order  to  get  rid  of 
a  steep  ascent,  the  level  of  the  street  had  been  lowered  in  some  places 
as  rnuch  as  three  feet  six  inches;  and  the  soil  of  the  plaintiff  in  front 
of  his  houses  had  been  cut  away. 

1  17  Law  T.  Rep.  122. 
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A  rule  nisi  having  been  obtained  to  enter  the  verdict  for  the  plain* 
tiff,  with  405.  damages,  on  the  5th  and  10th  issues,  on  the  ground  that 
the  commissioners  had  exceeded  their  powers,  -^ 

Knowles  dLud  Catvling  showed  cause  on  the  10th  of  February,  be- 
fore Patteson,  Coleridge,  Wightman,  and  Erie,  JJ. 

WiUson,  Crompton^  and  SpinkSj  contra. 

The  following  authorities  were  cited :  BouUon  v.  Orowther^  2  B.  & 
C.  703.  Leader  v.  Moxon^  3  Wils.  461.  Casher  v.  Holmes^  2  B.  & 
Ad.  592.  The  Mayor  of  Salford  v.  Ackers,  16  Mee.  &  W.  85.  The 
stat.  10  &  11  Vict,  c  34,  was  also  referred  to,*  q^^^  ^y^  y^^ 

Patteson,  J.,  now  delivered  the  judgment  of  the  court.  It  ap- 
peared by  the  evidence  that  Grreaves  Street,  in  which  the  plaintiirs 
premises  were  situated,  had  not,  before  the  time  in  question,  been 
paved  or  flagged.  Part  of  the  houses  in  the  line  of  street  had  been 
built  recently,  and  the  evidence  as  to  the  state  of  the  street  was  such 
as  to  give  a  jurisdiction  to  the  commissioners  to  proceed  under  sects. 
55  and  56  of  the  act  of  Parliament ;  but  a^  those  sections  were  not 

1  The  following  are  the  material  sections  of  the  local  act:  — 

Sect  53.  And  be  it  farther  enacted,  That  it  shall  and  may  be  lawftil  to  and  for 
the  said  commissioners,  and  they  are  hereby  authorized,  empowered,  and  required, 
from  time  to  time,  when  and  so  often  and  in  such  manner  as  they  shall  think  proper 
and  necessary,  to  cause  the  present  and  the  future  streets,  highways,  lanes,  passages. 
Imd  other  puolic  places,  as  well  carriage  as  foot-ways,  within  the  said  township,  and 
each  and  every  oi  them,  and  each  and  every  or  any  part  or  parts  thereof  respectively, 
to  be  paved,  flagfired,  or  otherwise  constructed,  repaired,  and  amended,  supported,  and 
kept  in  good  order  and  condition,  and  the  same,  and  the  pavements,  flagging,  and 
other  materials  thereof,  to  be  taken  up  and  relaid,  and  the  ground  or  soil  thereof  to  be 
raised,  lowered,  or  altered,  ftom  time  to  time,  and  in  such  maimer  and  with  such 
materials  as  they,  the  said  commissioners,  shall  think  ^ 

Sect  54.  Power  to  declare  new  streets  to  be  highways,  provided  they  are  of  cer- 
tain widths. 

Sect  55.  And  be  it  farther  enacted.  That  it  shall  and  may  be  lawful  to  and  for  the 
said  commissioners,  and  they  are  hereby  required,  at  any  meeting  to  be  by  them  held 
under  this  act,  to  cause  all  such  parts  of  the  public  streets,  ways,  and  passages 
irithin  the  said  township,  which  are  now  built  upon,  but  not  paved,  flagged,  and 
cleansed,  and  all  such  other  public  streets,  ways,  and  passages  within  the  said  town- 
ship which  are  ix>w  making,  or  being  built  upon,  or  which  may  hereafter  be  made  or 
built  upon,  and  all  other  streets,  lanes,  avcfnues,  ways,  or  passages  within  the  said 
township,  which  are  now  making  or  being  built  upon,  or  shall  or  may  hereafter  be 
made  or  built  upon,  but  not  laid  open  to  the  public,  which  now  have  or  shall  hereafter 
have  messuages  or  other  buildings  erected  at  the  respective  sides  thereof,  which  build- 
ings, with  the  respective  yards,  courts,  gardens,  and  other  conveniences  thereto  be- 
longing, shall  be  fronting  to  the  said  last-mentioned  respective  streets,  aveiraes  or  pas- 
sages, to  the  extent  of  two  third  parts  of  the  aggregate  length  of  such  Jast-mentioned 
streets,  avenues,  ways,  or  passages,  either  in  a  continued  line  or  not,  and  whether 
enclosed  or  not,  to  be  made,  paved,  set,  flagged,  and  cleansed,  or  otherwise  repaired, 
amended,  supported,  and  put  in  g^ood  order  and  condition,  in  such  manner  and  with 
snch  materials,  and  with  such  and  so  many  soughs,  sewers,  gutters,  sinks,  drains,  or 
Watercourses,  in,  through,  over,  or  nnder  the  same,  as  to  them  the  said  commissionen 
or  their  surveyor  or  surveyors  shall  seem  meet  and  necessary ;  and  the  charges  or 
expenses  attending,  or  in  any  manner  relating,  to  such  new  pavements,  flaggings^ 
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taken  to  justify  the  act  that  had  been  done  by  the  defendant,  they  re« 
sorted  to  sect  53 ;  and  the  fifth  plea  raised  the  question  whether  the 
63d  section  applies  to  a  street  in  the  circumstances  of  Greaves  Street, 
and  we  think  that  it  does  not  The  meaning  of  the  statute  would  be 
less  doubtful  if  the  order  of  the  sections  was  transposed.  Sect.  56 
enacts  that  the  commissioners,  before  they  pave  a  street  in  the  state 
of  Greaves  Street,  which  we  may  call  a  new  street,  must  give  notice 
to  the  occupiers  or  owners  to  do  the  paving  in  a  sufficient  manner. 
Sect  55  enacts,  that  if  the  owners  make  default  for  six  months  after 
such  notice,  the  commissioners  may  do  the  paving,  and  charge  the  ex- 
penses on  the  occupiers  or  owners.  Sect  54  enacts,  that  when  a  new 
street  has  been  made  complete  as  to  paving  and  some  other  requisites, 
the  commissioners  may  declare  it  a  highway,  and  take  upon  them- 
selves the  repair  of  the  paving  for  the  future.  Sect  58  enacts,  that 
when  a  new  street  has  been  completed  as  to  the  paving  and  the  other 
requisites  by  the  commissioners,  and  the  owners  and  occupiers  of  land 
have  paid  the  expenses,  the  commissioners  may  declare  it  a  highway, 
and  take  the  repair  of  the  paving  for  the  future.  The  provision  in 
these  sections  applies  specifically  to  a  new  street,  such  as  Greaves 
Street,  and  the  commissioners  intended  at  first  to  act  under  them,  and 
they  gave  the  notice  under  the  56th  section,  and  proceeded  to  do  the 

cleaDfliDffB,  drainings,  or  othenrise  pntting  into  good  repair  and  condition,  shall  be 
baid  and  reimbarBod  to  the  said  commiasioneia  by  the  owners  or  occapiera  of  the 
bouses,  buildings,  courts,  yards,  ffardens,  ground,  or  land  within  or  adjoining  the  said 
streets,  ways,  and  passages  so  to  l>e  new  made,  paved,  flagfired,  drained,  and  cleansed, 
or  otherwise  repaired,  amended,  supported,  and  put  in  order  and  condition  as  afore- 
said, each  and  every  such  owner  or  occupier  paying  an  equal  share  or  proportion 
thereof,  according  as  such  new  making,  paving,  naffgin^,  draining,  cleansing,  or  re- 
pairing is  or  sbul  be  either  before,  behmd,  or  at  uie  side  of  his  or  their  house  or 
nouses,  building  or  buildings,  courts,  yards,  gardens,  ground  or  land  as  aforesaid ; 
and  such  sharo  shall  be  ascertained  by  the  survey6r  or  surveyors  of  the  said  commis- 
sioners, to  be  appointed  under  and  by  virtue  and  in  pursuance  of  this  act ;  and  if 
any  such  owner  or  occupier  shall  at  any  time  neglect  or  refuse  to  pay  such  charges 
and  expenses  within  fourteen  days  after  the  same  shall  have  been  demanded  b^^or  on 
behalf  of  the  said  commissioners,  the  same  shall  and  may  be  IdVied  by  distress  and 
sale  of  the  goods  and  chattels  of  such  owner  or  owners,  or  occupier  or  occupiers,  in 
like  manner  as  the  rates  hereinafter  authorized  to  be  raised  and  levied  are  directed  to 
be  recovered ;  the  overplus  (if  anv)  of  the  moneys  to  arise  thereby,  after  deducting 
such  charges  and  expenses  as  aroresaid,  and  the  cosUi  and  expenses  attending  such 
distress  ana  sale,  being  returned  to  such  owner  or  occupier. 

Sect  56.  Provided  always,  and  be  it  enacted.  That  before  the  said  commissionerB 
shall  cause  the  said  public  streets,  ways,  and  passages  within  the  said  township 
which  are  now  built  upon,  but  not  made,  paved,  flagged,  cleansed,  or  otherwise  put 
into  jfood  order  and  condition,  and  all  such  other  streets,  avenues,  ways,  and  passages 
withm  the  said  township  which  are  now  making,  or  being  built  upon,  or  may  hereaf- 
ter be  made,  laid  out,  or  ouilt  upon,  or  such  thereof  respectively  as  may  reauire  the 
same,  to  be  so  inade,  paved,  flagged,  cleansed,  or  otherwise  repaired,  amended,  sup- 
ported, and  put  in  good  order  and  condition  in  such  manner  ana  with  such  materiats, 
and  with  such  and  so  many  soughs,  gutters,  sinks,  drains,  or  watercourses,  as  to  them, 
the  said  commissioners,  shall  seem  meet  and  necessary  as  aforesaid ;  they  shall,  in 
the  first  place,  cause  their  surveyor  or  surveyors  to  give  or  leave  a  notice  m  writing 
under  his  or  their  hand  or  hands  to  or  at  the  last  usual  place  of  abode  of  the  owner 
or  owners,  or  occupier  or  occupiers,  of  each  and  every  house,  building,  tenement,  par- 
cel of  ground,  lands,  or  hereditaments  within  the  said  streets,  avenues,  ways,  or  pas- 
sages so  to  be  paved,  flagged,  and  cleansed,  or  otherwise  put  in  good  order  and 
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work  themselves  shortly  after  the  expiration  of  the  six  months  from 
the  notice.  And  if  they  had  kept  within  the  provisions  of  the  sections, 
they  would  have  been  justified.  But  in  cutting  down  in  the  street 
the  steep  ascent,  and  lowering  the  level  of  the  way,  they  went  beyond 
the  powers  given  them  under  that  provision.  They  have,  therefore, 
adapted  their  plea  to  the  53d  section,  which  enacts  that  the  commis- 
sioners may,  from  time  to  time,  cause  any  present  or  future  streets  to 
be  paved  and  repaired,  thcground  or  soil  thereof  to  be  raised,  lowered, 
or  altered  in  such  manner  as  they  think  fit  We  think  this  section 
does  not  apply,  t>ecause  it  is  general  and  applicable  to  all  streets ;  and 
it  is  followed  by  a  special  clause  applicable  to  new  streets,  such  as 
Oreaves  Street,  which  would  be  inoperative  if  the  general  clause  in- 
cluded the  streets  specified  and  provided  for.  For  a  new  street  the 
commissioners  are  to  give  notice,  and  in  ease  of  default  in  pavement 
to  charge  the  expense  to  the  owners ;  and  when  it  has  been  paved  by 
the  owners,  they  may  undertake  the  pavertient  for  the  future.  These 
provisions  do  not  consist  with  a  discretionary  power  of  paving  all 
new  streets  without  giving  any  notice.  It  seems  to  us  the  53d  section 
applies  to  old  streets  and  streets  that  are  declared  highways  under  the 
sections  above  cited,  and  to  streets  to  which  the  other  sections  do  not 
apply ;  and  even  if  the  53d  section  had  applied  to  Greaves  Street,  it 

condition  as  aforesaid,  reqnirine  him,  her,  or  them,  to  make,  pave,  flag,  cleanse,  drain,. 
or  otherwise  repair,  amend,  ana  put  the  same  into  good  order  and  condition,  in  such, 
manner  and  with  such  materials  as  they  shall  direct,  either  before  or  behind,  or  at 
the  side  of  his,  her,  or  their  honse,  building  ground,  land,  hereditaments,  and  prem- 
ises, (as  the  case  may  be  or  require,)  and  in  case  any  such  owner  or  occupier  shall 
neglect  or  refuse  for  the  space  of  six  calendar  months  next  after  the  receipt  of  such 
notice,  or  the  same  being  so  left  as  in  manner  aforesaid,  to  make,  pave,  flag,  cleanse, 
or  otherwise  repair,  amend,  and  put  the  same  into  good  order  and  condition,  in  such 
manner  and  with  such  materials  as  the  said  commissioners  shall  direct,  either  before, 
behind,  or  at  the  side  of  his,  her,  or  their  house,  building  ground,  land,  or  heredita* 
ments  as  aforesaid ;  that  then  and  in  such  case  it  shall  and  may  be  lawful  to  and  for 
tiie  said  commissioners,  and  they  are  hereby  required  to  cause  the  same  to  be  done, 
in  such  manner  and  with  such  materials  as  they  shall  direct,  and  to  recover  the  costs, 
charges,  and  expenses  thereof  from  such  owner  or  occupier,  in  case  of  refusal  to  pay  the 
same,  in  any  manner  in  which  any  rates  or  penalties  may  be  recovered  under  this  act 
Sect  57.  Occupiers  may  retain  expenses  of  paving  from  rent 
Sect  58.  And  oe  it  further  enacted,  That  when  the  said  commissioners  shall  have 
caused  any  of  the  public  streets,  ways,  and  passages  within  the  said  township  which 
are  now  built  upon,  but  not  made,  naved,  and  cleansed,  or  otherwise  repaired, 
amended,  supported,  and  put  in  good  order  and  condition,  and  any  other  public 
streets,  or  otoer  streets,  roads,  ways,  and  passages  within  the  said  township,  now 
making  or  being  built  upon,  or  hereafter  to  be  made  or  built  upon,  to  be  made,  paved, 
and  cleansed,  or  otherwise  repaired,  amended,  and  put  in  good  order  and  condition, 
as  aforesaid,  to  the  satis&ction  of  the  said  commissioners,  and  the  charges  and  ex- 
penses attending  the  same  shall  have  been  paid  and  satisjfled  by  the  owners  or  occu- 
piers of  the  houses,  buildings,  grounds,  or  land  within  the  saia  streets,  it  shall  and. 
may  be  lawful  for  the  said  commissioners,  or  any  seven  or  more  of  them,  at  any 
meeting  to  be  held  by  virtue  of  this  act,  upon  the  application  of  the  owner  or  owners 
of  the  soil,  of  such  streets,  ways,  and  passages,  or  of  the  greater  part  in  value  of 
■nch  owners  to  declare  such  streets,  ways,  or  passages  to  be  public  highways,  and 
tfaeoeeforth  the  same  and  eveiy  of  them,  and  every  part  thereof,  shall  be  deemed  and 
taken  to  be  public  highways  to  all  intents  and  purposes,  and  be  cleansed,  maintained, 
and  kept  in  repair  by  the  said  conmiissioneis  out  of  the  rates  to  be  levied  by  virtue 
of  this  act 
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seems  to  us  they  would  not  be  justified  in  lowering  the  level  for  a 
purpose  unconnected  with  the  repairing  and  pavement  The  power 
of  raising  or  lowering  the  level  is  mentioned,  and  united  by  the  con- 
text  with  paving  and  repairing,  and  the  manner  of,  and  materials  for, 
paving  and  repairing.  Also,  as  there  is  no  power  for  compensating 
individual  losses,  where  the  level  is  altered  for  the  public  benefit,  it 
seems  improbable  that  general  powers  of  altering  levels  to  an  un- 
limited extent  should  have  been  intended;  and  as  damage  resulting 
therefrom  may  be  very  serious,  if  an  unlimited  pow£r  was  intended, 
the  context  leads  to  the  conclusion  that  the  power  was  limited  to  the 
requirements  for  paving  and  repairing  pavement;  and  if  the  power  is 
BO  limited,  it  will  not  afford  a  justification  in  the  present  instance. 
The  result  will  be  that  the  plaintiff  is  entitled  to  a  verdict,  which  is  to 
be  entered  as  the  parties  have  agreed.  jj^^  absolute. 


In  re  Barber.^ 

Trinity  Term,  Jane  4,  1851, 

Attorney — Misconduct  —  Renewal  of  Certificate. 

If  an  attorney,  suspecting  that  his  client  is  engaged  in  a  systematic  course  of  fraud  and 
forgery,  continues  to  act  for  him  as  if  he  were  assisting  to  enforce  just  rights  and  gire 
effect  to  genuine  documents,  he  is  guilty  of  gross  misconduct,  although  not  originally 
priry  to  the  frauds,  and  although  never  informed  of  the  manner  in  which  the  ibzged  docu- 
ments were  obtained. 

*  LfORD  Campbell,  C.  J.  We  have  deferred  giving  onr  opinion  upon 
the  fresh  application  in  this  case  made  in  last  Easter  term,  that  we 
should  have  an  opportunity  to  peruse  the  additional  affidavits,  and 
to  reconsider  the  judgment  formerly  pronounced  by  the  court  in  dis- 
charging the  rule  granted  to  show  cause  why  Mr.  Barber's  certificate 
as  an  attorney  should  not  be  renewed.  Having  done  so  very  delib* 
erately,  and  without  regard  to  any  technical  difficulties  which  might 
have  stood  in  the  way  of  our  giving  full  effect  to  any  equitable  cir- 
cumstances, we  are  deeply  concerned  to  be  obliged  to  declare  that  we 
see  no  sufficient  reason  for  altering  the  view  before  taken  of  his  con- 
duct in  these  transactions.  I  may  mention  that,  although  I  had  not 
the  honor  to  be  a  member  of  this  court  when  the  former  judgment 
was  pronounced,  I  have  several  times  perused  that  most  elaborate 
judgment,  and  I  entirely  concur  in  the  conclusion  at  which  my 
learned  brothers  have  arrived  —  that  if  Mr.  Barber  was  not  directly 
cognizant  of  the  frauds  in  the  forgery  cases,  or  some  of  them,  it  was 
because  he  must  have  been  wilfully  blind,  and  did  not  choose  to  in- 
quire into  the  character  of  these  transactions.  If  such  was  the  state 
of  his  mind  when  acting  as  Fletcher's  attorney  and  enabling  that 
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wicked  man  in  four  successive  cases  to  avail  himself  of  forged  wills, 
although  be  might  not  be  a  party  to  the  forgeries,  sarelv  he  is  not  a 
fit  person  to  be  permitted  to  practise  as  a  solicitor.  Had  he  been 
merely  the  dupe  of  Fletcher,  God  forbid  that  he  should  be  debarred 
from  the  exercise  of  his  profession,  even  if  he  were  chargeable  with  a 
high  degree  of  indiscretion  and  supineness ;  but  if  an  attorney,  sus- 
pecting that  his  client  is  engaged  in  a  systematic  course  of  fraud 
and  forgery,  continues  to  act  for  him  as  if  he  were  assisting  to  enforce 
just  rights  and  to  give  effect  to  genuine  documents,  he  is  guilty  of 
gross  misconduct,  although  not  originally  privy  to  the  frauds,  and 
although  never  informed  of  the  manner  in  which  the  forged  docn« 
ments  were  obtained,  and  although,  to  carry  on  the  imposture,  per- 
sons may  be  introduced  to  him  acting  in  a  feigned  name.  The 
principle  on  which  the  court  proceeded  cannot,  therefore,  be  disputed ; 
and  I  think  that  the  proof  supported  the  inference  they  drew.  In  the 
new  affidavit,  we  fina  no  facts  brought  forward  to  alter  our  opinion. 
Fletcher's  exculpation  of  Mr.  Barber  is  made  more  distinct  and  prom- 
inent ;  but  from  long  experience  we  have  learnt  that  little  weight  is 
to  be  given  to  the  statements  of  such  a  convict  as  Fletcher,  and  he 
leaves  untouched  the  main  facts  on  which  we  consider  suspicioUi 
amounting  to  complicity,  must  have  entered  Mr.  Barber's  mind.  Un- 
fortunately for  Mr.  Barber,  we  are  greatly  strengthened  in  the  belief 
that  a  just  view  of  his  conduct  was  before  taken  by  the  court,  from 
the  information  he  has  afforded  us  in  his  new  affidavit  as  to  the  prin- 
ciples on  which  he  acted.  In  commenting  on  one  of  the  cases  of 
forgery,  he  saith,  '<  that  the  instructions  given  to  me  by  the  said  J. 
Fletcher  neither  in  this  case  nor  in  any  other  case  involved  or  directed 
any  deceit,  misstatement,  or  misrepresentation,  nor  even  any  sup- 
pression of  the  truth  on  the  part  of  this  deponent,  except  so  far  as 
might  be  necessary  to  prevent  parties  from  setting  up  unfounded 
claims,  or  sustaining  claims  that  were  well  founded  to  the  prejudice 
of  the  said  J  Fletcher's  title  to  just  and  reasonable  compensation ; 
denies  that  he  ever  practised  any  deceit  or  any  suppression  of  the 
truth,  except  so  far  as,  in  the  exercise  of  what  he  considered  to  be  a 
sound  professional  consideration,  was  necessary  to  avoid  the  success 
of  unfounded  claims  tending  to  litigation,  and  to  secure  such  a  com- 
pensation as  ^foresaid  to  a  client  whose  business  was  valuable  to  this 
deponent,  and  whose  character  and  objects  he  had  at  that  time  no 
reason  to  distrust."  This  remarkable  passage  seems  to  us  to  afford  a 
clew  to  Mr.  Barber's  whole  conduct,  and  confirms  us  in  the  belief  that, 
although  he  might  neither  have  contrived  the  forgeries,  nor  been 
privy  to  the  execution  of  them,  he  chose  to  be  ignorant  of  all  the  par- 
ticulars which  it  would  have  been  inconvenient  for  him  to  know,  and 
that  he  wilfully  abstained  from  making  such  inquiries  as  a  respect- 
able attorney  ought  to  have  made,  because  he  felt  he  must  either 
have  declined  the  business  and  quarrelled  with  Fletcher,  or  have  be- 
come an  active  party  to  the  transactions,  however  guilty  they  might 
have  turned  out.  Adhering  to  the  principle  of  the  former  decision, 
and  finding  nothing  in  the  affidavit  to  induce  us  to  vary  from  the 
conclusion  of  fact  which  the  court  have  taken,  we  are  bound  to  refuse 
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the  rule  to  show  cause,  which  was  moved  for  by  Mr.  Roebuck ;  and 
we  wish  it  to  be  understood  that  this  is  our  final  judgment,  which  the 
misconduct  of  the  individual. has  drawn  down  upon  him,  and  which 
a  due  regard  for  the  pure  administration  of  justice  has  required  us  to 
pronounce.     There  will,  therefore,  be  no  rule. 


Chichester  v.  Hall  &  another.* 

Easter  Tcnn,  April  29,  1851. 

Copyhold —  Eeriot  —  QuitrerU —  Statute*  of  Limitations  —  JRre- 

sumptian. 

In  trover  for  a  heriot,  it  was  proved  by  entries  in  the  conrt  rolls  of  a  tnanor  that,  down  to 
the  vear  1804|  the  land  in  respect  of  which  the  heriot  was  claimed  was  freehold  land,  held 
of  the  lord  by  heriot,  quitrent,  relief,  &c.  On  the  death  of  a  tenant,  in  1804,  a  heriot  was 
seized.  In  1824,  the  next  tenant  died ;  bnt  there  was  no  entry  of  any  seizure  of  a  heriot 
on  &at  occasion,  or  of  any  reason  for  the  omission.  In  1826,  the  present  lord  came  into 
possession  \  and  in  1847,  upon  the  death  of  the  next  tenant,  the  heriot  now  claimed  was 
seized.  Since  1804,  no  qnftrent  or  relief  appeared  to  have  been  demanded  or  paid,  nor 
any  service  of  any  kind  rendered  to  the  lord  of  the  manor : — 

Hdd^  that  the  lord's  right  of  action  was  not  barred  by  sect.  2  of  3  &  4  Will.  4,  c.  27,  and  that 
there  was  no  ground  for  presuming  that  the  tenure  of  the  lands  had  been  changed,  or  even 
that  the  heriot  had  been  released  by  the  lord. 

Semble,  that  the  right  to  the  quitrent  was  barred  by  the  statute. 

This  was  an  action  of  trover  for  certain  horses ;  to  which  the  de- 
fendants pleaded  that  the  plaintiff  was  not  lawfully  possessed  of  the 
sePme  as  of  his  own  property,  as  in  the  declaration  alleged ;  on  which 
issue  was  joined. 

The  action  was  commenced  on  the  7th  day  of  January,  in  the  year 
of  our  Lord  1849,  and  came  on  for  trial  at  the  Lent  assizes,  in  the 
same  year,  for  the  county  of  Sussex.  At  the  trial,  a  verdict  for  the 
plaintiff  was  taken  by  consent  for  the  damages  mentioned  in  the 
declaration,  subject  to  the  opinion  of  the  court  on  the  following 
case: — 

The  plaintiff  is  lord  of  the  manor  of  Southmalling  LindfieJd,  iu 
the  county  of  Sussex,  and  was  so  at  the  time  of  the  death  of  Mr. 
Commerell,  hereinafter  mentioned. 

The  said  manor  of  Southmalling  Lindfield  comprises  freehold, 
copyhold,  and  leasehold  tenements.  The  court  rolls  of  the  said 
manor  describe  the  freehold  tenants  of  the  said  manor  as  holding 
freely  of  the  lord  by  fealty,  suit  of  court,  heriot,  and  relief,  when  they 
shall  happen,  and  a  yearly  quitrent  for  every  freehold  tenement.  The 
heriot  is  due  on  the  death  of  a  tenant  of  the  lord  dying  solely  seized) 
bat  no  heriot  is  due  on  alienation.  Relief  is  due  on  the  entry  of  a 
new  tenant  of  the  lord,  whether  upon  death  or  alienation.     The  heriot 
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is  the  best  or  such  other  beast  belonging  to  the  deceased  tenant  at 
tiie  time  of  his  death  as  the  lord  chooses  to  take,  and,  where  no  dis- 
pate  has  arisen,  has  usually  been  compounded  at  two  thirds  of  its 
value.  The  relief  is  the  amount  of  one  year's  quitrent  The  quit- 
rent  is  a  small  sum  for  such  tenement  The  defendants  are  the  legal 
personal  representatives  of  the  late  Mr.  J.  W.  Commerell.  The  said 
Mr.  Commerell,  at  the  time  of  his  death,  was  seized  in  fee  of  a  free- 
hold estate  in  the  parish  of  Worth,  in  the  said  county  of  Sussex, 
containing  about  140  acres,  usually  known  by  the  general  name  of 
the  Bower  Place  Farm,  all  of  which  is  within  the  said  manor  of  South- 
mailing  Lindfield. 

The  Bower  Place  Farm  consists  of,  besides  a  few  acres  of  leaseholdi 
five  distinct  tenements,  which  are  described  in  entries  down  to 
1804  in  the  court  rolls  of  the  said  manor  as  freehold  of  the  said  manori 
and  by  the  foUowing  description :  — 

qonent 

s.   d.  a,    r.     p. 

Part  of  Burby 0    7    •    . 

Bower  Place 17.. 

Park  Field  and  Tilt  Wood    ....    0  11    .    . 

Mays • 0    9.. 

Beldams  Croft 0    9.. 

These  five  tenements  were  anciently  held  by  different  freehold 
tenants  of  the  manor,  but  a  little  before  the  year  1735  they  were  all 
held  by  a  freehold  tenant,  of  the  name  of  Charles  Goodwyn,  from 
whose  descendant  they  passed  to  a  person  of  the  name  of  George 
Bethune,  who,  down  to  and  at  his  death  in  1804,  was  tenant  thereof 
under  the  lord  of  the  manor.  Greorge  Bethune  was  tenant  for  life. 
His  wife,  and  their  son,  Greorge  Maxmillian  Bethune,  who  was  en- 
titled to  the  reversion  in  fee,  in  the  year  1802,  for  a  nominal  considera- 
tion, conveyed  the  same  tenements  to  certain  trustees  for  sale  in  fee, 
with  the  consent  in  writing  of  the  said  George  Bethune  during  his 
life.  In  1811,  the  surviving  trustee  sold  by  public  auction  in  London, 
and  conveyed  the  same  t^ement^s  to  Richard  Baker  in  fee,  and  he 
continued  seized  thereof  in  fee,  and  in  receipt  of  the  rents,  and  in  the 
enjoyment  of  the  same  down  to  his  death  in  1824.  By  his  will  he 
devised  the  same  tenements  to  certain  trustees  in  fee.  In  the  year 
1825,  the  trustees  of  Richard  Baker's  will  sold  and  conveyed  the  same 
tenements  to  the  said  Mr.  Commerell  in  fee,  and  he  continued  seized 
in  fee,  and  in  receipt  of  the  rents  and  in  the  enjoyment  of  the  same, 
until  his  death.  On  the  22d  of  December,  1847,  Mr.  Commerell,  by 
his  will,  devised  the  same  five  tenements  to  his  grandson  in  tail.  Mr. 
Baker  did  not  at  any  time  reside  in  the  county  of  Sussex.  On  the 
property  being  conveyed  to  him,  there  was  no  change  of  occupation, 
nor  was  there  any  act  done  to  bring  it  to  the  knowledge  of  the  lord 
that  the  property  had  changed  owners.  But  Mr.  Baker  was  men- 
tioned as  the  owner  in  the  assessment  to  the  land  tax  for  several 
years.  At  the  time  of  his  death  the  said  Mr.  Commerell  was  pos- 
sessed of  certain  horses,  including  those  in  the  declaration  mentioned, 
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which  were  seized  as  heriots  as  next  mentioned.  On  the  27th  of 
December,  1847,  the  reeve  of  the  said  manor  of  Southmalling  Lind* 
field,  in  the  name  and  by  the  aathority  of  the  lord  of  the  said  manor, 
seized  at  the  residence  of  the  said  late  Mr.  Comroerell,  as  heriots,  in 
respect  of  the  said  five  freehold  tenements,  thus  claiming  them  to  be 
tenements  of  the  said  manor,  five  horses  of  the  said  late  Mr.  Ck>m- 
merell.  The  defendants,  who  are  the  legal  personal  representatives 
of  the  said  late  Mr.  Ck)mmerell,  afterwards  obtained  and  kept  posses- 
sion of  the  horses  that  had  been  so  seized,  and  on  their  .refusal  to  give 
them  up,  or  to  pay  any  composition  for  them  to  the  lord  of  the  manor, 
the  present  action  was  brought. 

No  fealty  or  suit  of  the  court  was  rendered  by  the  trustees  of 
George  Bethune's  conveyance  for  sale  by  Richard  Baker,  by  the 
trustees  of  his  will,  by  the  late  Mr.  Commerell,  or  by  his  devisee ;  nor 
was  the  fealty  of  any  of  these  parties  ever  respited,  rendered,  com* 
pounded  for,  or  demanded ;  there  is  no  entry  in  the  court  rolls  in  re- 
spect thereof,  nor  do  the  titles  of  these  parties,  nor  any  of  them, 
appear ;  nor  is  there  any  entry  in  the  court  rolls  of  the  alienation  to 
them,  or  acknowledgment  of  their  tenure,  nor  do  their  names,  or  any 
of  them,  appear  in  the  court  rolls ;  and  with  respect  to  fealty  and  smt 
of  court  generally,  no  entry  of  their  having  been  rendered  appears  in 
the  court  rolls  for  a  hundred  years  aad  upwards,  by  any  tenant  of  the 
manor. 

At  Mr.  Richard  Baker's  death,  in  1824,  no  heriot  was  seized,  ren- 
dered, compounded  for,  or  demanded,  in  respect  of  the  said  five  tene- 
ments, or  any  of  them,  nor  is  there  any  entry  in  the  court  rolls  in 
respect  thereof. 

It  does  not  appear  whether  he  died  solely  possessed  of  any  live 
animal,  nor  does  it  appear  whether,  supposing  him  to  have  died  solely 
possessed  of  some  live  animal,  such  Uve  animal  might  not  have  been 
seized  by  the  lord  of  some  other  manor,  or  bona  fide  disposed  after  hie 
death,  before  the  lord  of  the  manor  of  Southmalling  Lindfield  could 
«eize. 

Upon  the  entry  of  Richard  Baker  in  1811,  and  the  entry  of  Mr. 
.Commerell  in  1825,  a  relief  became  payable  by  him  to  the  lord,  if  be 
was  at  that  time  tenant  of  the  said  five  tenements  under  the  lord ;  but 
no  relief  was  taken,  rendered,  paid,  or  demanded  from  or  by  him,  nor 
is  there  any  entry  in  the  court  rolls  in  respect  thereof. 

No  quitrent  has  been  taken,  rendered,  paid,  or  demanded  from 
1804  to  the  present  time,  in  respect  of  the  said  five  tenements,  or  any 
of  them,  nor  is  there  any  entry  in  the  court  rolls  in  respect  thereof. 
Heriot  had  been  seized  for  these  five  tenements  in  various  instances  on 
the  death  of  persons  recorded  on  the  court  rolls  as  dying  seized  thereof 
previously  to  the  tenancy  of  the  Goodwyns,  on  the  death  of  Charles 
Goodwyn  in  1735,  and  on  the  death  of  George  Bethune  in  1804. 

The  lord  of  the  manor  who  seized  the  heriots  for  the  said  five  ten- 
ements in  1804  was  Thomas,  first  Earl  of  Chichester,  who  was  then 
tenant  for  life  of  the  said  manor,  with  remainder  to  his  eldest  son 
Thomas,  afterwards  second  Earl  of  Chichester,  for  life,  with  remainder  < 
to  his  eldest  son  in  tail.     Thomas,  first  Earl  of  Chichester,  died  in 
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1805 ;  Thomas,  second  Earl  of  Chichester,  died  on  the  4th  of  July, 
1826 ;  whereupon  the  plaintiff,  the  present  earl,  as  his  then  eldest  son, 
became  tenant  in  tail  in  possession  of  the  said  manor. 

The  defendants  contended,  on  these  facts,  that  the  plaintiff  had  no 
right  to  seize  heriots  for  these  tenements  on  Mr.  Commerell's  death. 
The  plaintiff  contended  that  he  had  such  right 

If  the  court  should  be  of  opinion,  on  these  facts,  that  the  plaintiff 
had  no  right  to  seize  heriots  for  these  tenements  on  the  death  of  Mr. 
Commcrell,  the  verdict  which  has  been  entered  for  the  plaintiff  is  to 
be  set  aside,  and  a  verdict  entered  for  the  defendants.  If  the  court 
should  be  of  opinion  that  the  plaintiff  had  such  right,  the  verdict  for 
plaintiff  is  to  stand,  but  the  amount  is  to  be  reduced  to  117/.,  which 
is  agreed  to  be  the  value  of  the  five  horses  that  were  seized. 

In  considering  this  case,  the  court  is  to  be  at  the  same  liberty 
to  draw  inferences,  and  presumptions  from  the  facts  that  a  jury 
would  be. 

Creasy,  (Qumnellj  Seij.,  with  him,)  for  the  plaintiff.  This  action 
is  not  barred  by  the  stat  3  &  4  Will.  4,  c.  27,  s.  2,  for,  in  the  first 
place,  that  statute  applies  only  to  heriot  service,  which  may  be  recov- 
ered by  distress,  and  not  to  heriot  custom,  which  lies  in  prendre 
only ;  and  in  this  case  the  heriot  claimed  appears  lo  be  heriot  custom. 
Lanyon  v.  Came,  2  Wms.  Saund.  166.  Scriven  on  Copyhold,  c.  8, 
p.  445.   Damerell  v.  Protheroe,  10  Q.  B.  Rep.  20. 

[Erie,  J.  If  heriot  custom  lies  in  prendre  only,  it  seems  not  to 
be  within  sect.  2,  which  only  prohibits  the  making  of  an  entry  or 
distress,  or  the  bringing  of  an  action  after  the  time  limited.] 

In  Chant  v.  ElliSj  9  Mee.  &  W.  113,  it  was  held  that  that  section 
does  not  apply  to  rent  reserved  on  a  demise.  But,  secondly,  if  4he 
statute  does  apply  to  heriot  custom  at  all,  the  limited  period  has  not 
expired.  Heriots  can  only  become  due  at  irregular  and  generally 
long  intervals ;  so  that  the  twenty  years  do  not  begin  to  run  from  the 
last  receipt,  which  was  in  1804. 

[PaHesan,3.  In  Owen  v.  De  Beauvoir,  19  Law  J.  Rep.  (n.  s.)  Exch.  177, 
which  was  the  case  of  a  quitrent,  the  Court  of  Exchequer  Chamber  was 
compelled  to  hold  that  the  period  began  to  run  from  the  last  payment.] 

That  was  a  case  to  which  that  provision  in  sect.  3  would  apply  ; 
but  sect  3  is  to  be  taken  distributively,  according  to  James  v.  Salter, 
3  Bing.  N.  C.  544 ;  and  in  this  case,  the  right  would  first  accrue  at  the 
time  of  dispossession.  Upon  the  death,  in  1824,  even  if  there  was 
any  evidence  of  a  dispossession  against  the  last  lord  of  the  manor, 
still,  as  the  plaintiff  only  succeeded  to  the  lordship  in  1826,  that  evi- 
dence does  not  affect  him.  He  asserts  his  right  on  the  first  occasion 
which  presents  itself,  and  has  never  been  dispossessed ;  but,  in  1824, 
it  does  not  appear  whether  the  tenant  died  solely  seized  of  anv  live 
animal  which  could  be  seized  as  a  heriot,  and  in  the  absence  of  any 
evidence  on  that  point  the  omission  is  of  no  weight. 

Bovill,  contra.  During  forty-five  years,  not  one  single  incident  of 
this  supposed  tenure  has  occurred;  and  the  court  will,  from  that 
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circamstance,  presume  an  extinguishment  of  the  tenure.  That  might 
be  done  by  a  release  either  of  the  whole  right  of  the  lord,  or  of  some 
particular  incidents  of  the  tenure. 

[Lord  Campbellj  C.  J.  There  might  be  a  release  of  certain  par- 
ticular  incidents  without  any  extinguishment  of  the  tenure.] 

There  is  no  authority  for  the  position  that  a  release  of  tne  heriot 
would  change  the  tenure.  Doe  d.  Reay  \.  Huntir^Um^  4  East,  270. 
Bradshaw  v.  Lawson^  4  T.'  R.  443. 

[Lord  Campbell,  C.  J.     Those  were  cases  of  customary  freeholds, 
which  are   held  by  a  different  tenure   altogether.     See  Vaughan  v 
Aikins,  5  Burr.  2764.] 

The  right  to  the  quitrent  is  clearly  barred  by  the  statute.  Doe  v 
Sumner  J 14  M.  &  W,  41.  Owen  v.  De  Beauvoir,  l6  M.  &  W.  647 ;  s.  c  in 
Error,  19  Law  J.  Rep.  (n.  s.)  Exch.  177.  But  it  is  said  that  the  statute 
does  not  apply  to  heriot  custom  ;  the  answer  in  this  case  is,  that  this  is 
heriot  service,  for  the  case  states  that  the  land  is  held  of  the  lord  by 
quitrent,  heriot,  fealty,  &c.  Then  the  last  receipt  of  a  heriot  is,  ac- 
cording to  Owen  V.  De  Beauvoir,  the  point  from  which  the  time 
begins  to  run,  and  that  was  in  1804.  The  omission  to  take  a  heriot 
in  1824  is  not  explained  by  saying  that  the  tenant  at  his  death  may 
not  have  been  possessed  of  any  live  animal  which  oould  be  seized; 
for  the  jury,  if  asted,  would  presume  that  fact;  and  if  that  was  the 
reason  for  the  omission,  it  ought  to  have  been  entered  on  the  court 
roll. 

[Erie,  J.  In  1804,  the  present  Lord  Chichester  had  only  an  estate 
in  remainder.  In  1826  his  right  accrued,  and  be  claims  the  first  heriot 
that  he  could. 

Lord  Campbell,  C.  J.  So  no  relief  has  been  due  since  1825.] 
J[t  is  difficult  to  contend  that  the  right  to  the  heriot  is  barred  by  the 
statute ;  but  the  quitrent  is,  and  then  the  court  will  presume,  from  all 
the  circumstances,  a  release  of  the  heriot.  The  doctrine  of  presump- 
tions has  been  carried  very  far  in  many  cases.  Roe  y.  Ireland^  11 
East,  280.  K  \.  Montague,  4  B.  &c  C.  598.  Eldridge  v.  Knott,  Cov^ 
214.     Hawke  v.  Bacon,  2  Taunt  156.    Creach  v.  WUmot^  lb.  160, 

Creasy,  in  reply.  There  is  no  ground  for  the  presumption  su^ested. 
At  the  most,  there  has  been  but  a  single  omission  to  take  a  heriot 
He  cited  Taylor,  Evid.  135.  D(Te  v.  Cook,  6  Bing.  159.  Doe  v.  Oxen^ 
ham,  7  Mee.  &  W.  131, 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  en- 
titled to  our  judgment  Mr.  Bovill  has  properly  admitted  that  the 
statute  does  not  operate  as  a  bar.  His  argument,  therefore,  rests 
upon  this — that  we  ought  to  presume  a  release;  but  upon  what 
ground  are  we  to  presume  a  release  of  the  heriot  ?  In  1824,  upon 
the  death  of  Richard  Baker,  no  heriot  was  seized ;  but  it  is  clear  that 
the  land  was  liable  down  to  that  time ;  and  the  then  Earl  of  Chiches- 
ter was  only  tenant  for  life.  His  laches,  therefore,  affords  no  ground 
to  presume  a  release  by  him,  because,  being  only  tenant  for  life,  he 
could  not  grant  a  release.     The  present  earl  came  into  possession  in 
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1826 ;  the  first  heriot  fell  due  in  1847,  and  then  he  seized ;  so  that 
there  has  been  no  laches  on  his  part  But  Mr.  Bovill  calls  in  aid  the 
non-payment  of  any  quitrent  for  forty-five  years  as  a  ground  for 
presuming  a  release  of  the  lord's  rights ;  and  there  is  certainly  strong 
reason  to  suppose  that  the  quitrent  is  barred  by  lapse  of  time ;  but 
it  is  barred  by  virtue  of  the  statute,  if  at  all ;  and  why,  then,  should  we, 
from  that  fact,  presume  a  release  of  the  heriot,  which  is  not  barred  by 
the  statute  ?  The  same  observation  applies  to  the  relief,  and  I  think 
that  there  is  no  ground  for  calling  them  in  aid  to  raise  the  presump- 
tion which  we  are  asked  to  make.  Neither  is  there  any  ground  ior 
saying  that  the  tenure  of  this  land  is  changed.  It  is  freehold  land 
held  of  the  lord,  and  though  the  right  to  a  quitrent  has  been  lost  by 
lapse  of  time,  the  land  is  still  freehold  land  held  of  the  lord  by  such 
services  as  remain. 

Patteson,  J.  I  quite  concur.  The  tenure  of  this  land  down  to 
the  year  1804  is  most  distinctly  proved ;  and  the  nature  of  the  tenure 
will  continue  unchanged,  unless  something  is  shown  to  have  altered 
it.  That  may  be  by  acts  of  the  lord  and  tenant,  or  by  presumption) 
or  by  an  act  of  Parliament.  This  seems  to  be  probably  heriot 
service ;  and  it  is  said  that  heriot  custom  would  not  be  within  the 
Limitation  Act.  That  may  be  so ;  bnt  it  is  unnecessary  to  decide 
that  point,  because,  assuming  it  to  be  a  heriot  service,  it  is  impossible 
that  the  statute  can  apply  in  this  case.  The  2d  and  3d  sections 
cannot  be  put  together  so  as  to  make  the  last  receipt  of  a  heriot, 
which  only  falls  oue  at  long  and  irregular  intervals,  the  point  of  time 
from  which  the  period  of  limitation  begins  to  run.  The  twenty  years 
must,  I  suppose,  run  from  the  time  when  the  right  to  have  the  heriot 
accrued ;  but  there  are  great  difficulties  in  the  way  qf  commencing 
the  calculation  in  this  case  from  the  year  1824:  the  present  lord,%t 
that  time,  had  only  an  estate  in  remainder ;  and  it  is  not  clear  that 
there  was  any  live  animal  to  be  seized.  It  is  said  that  there  ou^ht 
to  be  entries  on  the  court  rolls,  and  so  there  ought ;  but^  supposmg 
that  it  had  not  been  taken  for  twenty  years,  are  we  to  presume  that 
it  is  gone?  I  think  that,  considering  the  nature  of  a  heriot,  no 
such  presumption  can  be  raised.  But  it  is  said  that  that  inference 
is  to  be  drawn  from  non-payment  of  the  quitrent  and  relief;  it  is 
certainly  difficult  to  say  that  the  quitrent  is  not  barred  by  the  opera- 
tion of  the  statute ;  but,  assuming  that,  I  cannot  see  what  pound  it 
afibrds  for  presuming  that  the  right  to  the  heriot  has  been  lost  inde- 
pendently of  the  statute. 

WioHTMAN  and  Erle,  JJ.,  concurred. 

Lord  Campbell,  C.  J.,  expressed  his  regret  that  this  relic  of  Danish 
invasion  should  have  been  allowed  so  long  to  remain  a  reproach  to 
the  law  of  England.  He  had  himself  made  several  inefTectual  at- 
tempts to  induce  the  legislature  to  pass  some  measure  for  an  equitable 
commutation  of  copyhold  tenure.  Judgment  for  the  plaintiff. 
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Doe  d.  Page  v.  Page.^ 

■ 

Easter  Tenn,  May  1,  1851. 

Will —  Construction  of —  Word  "  Business J^ 

A  testator  devised  to  his  wife  **  all  m^  land  and  shop,  stock  in  trade,  business,  and  every 
thing  that  I  have ;  '*  and  after  Ml  wife^s  death,  he  "  willed  and  bequeathed  tlie  husinesB  to 
his  son,  for  his  sole  use  and  benefit ;  bat  with  an  earnest  request  to  do  all  in  his  power  to 
assist  those  of  the  testator's  children  who  might  require  it ; "  and  "  all  the  rest  of  his 

Eroperty  wKich  might  remain  after  his  wife's  death  he'gare  to  his  executors  in  trust  for 
is  daughter:"  — 

Eddf  that  the  son  did  not  take  under  the  word  '*  business  "  the  land  upon  which  the  shop 
was  built,  in  which  the  business  was  carried  on. 

This  was  an  action  of  ejectment,  tried  before  Erie,  J.,  at  the  second 
sittings  for  Middlesex  in  Hilary  term  last,  to  recover  possession  of  a 
shop,  and  the  land  upon  which  it  was  built,  from  the  defendant  The 
lessor  of  the  plaintiff  claimed  as  residuary  devisee  in  remainder,  under 
the  will  of  John  Page,  her  father,  the  de^ndant,  Henry  Page,  as  devi- 
see under  the  same  will.  The  will,  so  far  as  is  material,  was  in  the 
following  words :  "  I  leave  to  my  wife,  Ellen  Page,  my  land  and  shop, 
stock  in  trade,  business,  and  every  thing  that  I  have,  for  her  sole  use 
and  benefit,  with  power  after  my  death  to  dispose  of  the  business,  or 
any  part  of  my  property,  according  as  she  may  think  best ;  then,  after 
my  wife's  death,  I  will  and  bequeath  the  business  to  my  son,  Henry 
Page,  (the  defendant,)  for  his  sole  use  and  benefit;  but  with  an 
earnest  request  to  do  sdl  in  his  power  to  assist  those  of  my  children 
who  are  unable  to  get  their  own  bread ;  and  all  the  rest  of  my  property 
which  may  rcjjaain  after  my  wife's  death,  I  give  to  my  executors  in 
trust  for  my  daughter."  The  daughter  was  the  lessor  of  the  plaintiff. 
The  question  was,  whether,  under  the  word  "  business,"  the  defendant, 
Henry  Page,  was  entitled  to  the  shop  and  land,  in  and  on  whicti  the 
business  was  carried  on,  and  for  the  recovery  of  which  this  action 
was  brought.  The  learned  judge  directed  a  verdict  for  the  plaintiff, 
but  reserved  to  the  defendant  leave  to  move  to  enter  the  verdict  for 
himself.     A  rule  nisi  having  been  accordingly  obtained,  — 

Watson  and  Atherton  now  showed  cause. 

H.  Hill  argued  in  support  of  the  rule. 

Lord  Campbell,  C.  J.  It  is  possible  that  the  testator  may  have 
used  the  word  "  business  "  with  the  intention  to  include  real  estate, 
but  that  suggestion  must  be  made  out  by  the  defendant  unequivo- 
cally from  the  context.  Now,  in  the  earlier  part  of  the  will,  the  word 
"  business "  is  used  in  its  general  and  ordinary  acceptation,  and  is 
carefully  distinguished  from  the  testator's  land,  shop,  or  stock  in  trade. 
The  word  is  used  again,  without  such  clear  marks  of  distinction,  in 
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the  clause  which  gives  the  wife  a  power  of  disposing  of  it  during  her 
life.  But  how  can  it  be  said  to  include  the  house  and  land  in  the 
bequest  to  the  son,  when  the  land  and  shop  had  been  before  distin- 
guished from  it  as  not  included  in  it  ?  It  is  said  that,  unless  the  shop 
and  land  were  to  pass,  the  testator  would  not  have  requested  the  son 
Henry  to  assist  the  other  children ;  but  that  would  depend  upon  the 
value  of  the  business,  which  the  testator  may  have  considered  suffi- 
cient to  enable  the  defendant  to  comply  with  the  request. 

Patteson,  J.  There  is  no  reason  for  supposing  the  word  "  busi- 
ness "  to  be  used  in  two  different  senses  in  the  dinerent  parts  of  the 
will. 

WiGHTMAN,  J.  The  testator  enumerates  the  things  of  which  his 
property  consists  —  land,  shop,  stock  in  trade,  business,  and  so  on. 
Then  he  leaves  one  specific  portion  of  it,  "  the  business,"  to  his  son. 
That  expression  has  a  clear  and  intelligible  meaning,  without  any 
reference  to  real  estate. 

Erle,  J.,  concurred.  2j^/^  discharged. 


BiDDULPH   i;.  Chamberlatne.^ 

Eaater  Term,  May  8,  1851. 

Libel  —  Pka  of  Justification  —  Material  Part. 

In  an  action  for  libel,  the  declaration  set  ont  the  whole  of  a  long  lettei^  in  which  the  defend- 
ant imputed  to  the  plaintiff  improper  conduct  in  varioas  transactions  which  had  taken 
place  in  reference  to  a  ditch  of  the  plaintift'^s,  alleged  bj  the  defendant  to  be  a  nuisance. 
The  defendant  pleaded  "  as  to  so  much  of  the  libel  as  related  to,  and  charged  the  plaintiff 
with,  the  keeping  of  the  nuisance,*'  a  plea  which  attempted  to  justify  ererj  sentence  con- 
tained in  the  letter.  The  jury  found  that  the  plaintiff  kept  the  ditch  as  a  nuisance,  bat 
negatived  the  improper  conduct  imputed  to  the  plaintiff  in  the  letter :  — 

Hdd  that,  npon  this  finding,  the  plaintiff  was  entitled  to  the  veidict. 

This  was  an  action  on  the  case  for  a  libel  upon  the  plaintiff,  pub- 
lished in  a  newspaper  in  Hereford.  It  appeared  that  the  plaintiff 
and  defendant  both  lived  at  Ledbury,  and  had  had  disputes  about 
the  drainage  of  a  ditch  and  watercourse  which  ran  through  some 
lands  occupied  by  the  plaintiff.  The  defendant  wrote  a  very  long 
letter,  which  he  published  in  the  Hereford  newspaper,  respecting  the 
nuisance  of  this  ditch,  and  the  proceedings  taken  against  the  plain- 
tiff, by  complaints,  correspondence,  informations  under  the  Public 
Health  Act,  and  the  like.  The  various  details  respecting  these  pro- 
ceedings were  interspersed  with  injurious  comments ;  e.  g.  1.  With 
reference  to  some  correspondence  respecting  the  matter,  '^that  the 
plaintiff,  after  fencing  with  a  particular  question  for  a  considerable 

1  17  Law  Times,  124. 


348  COURT  OF  QUEEN'S  BENCH,  1851. 

Biddalph  v.  ChunberUyne. 

pejriod,  abraptly  closed  the  correspondence."  The  whole  of  the  letter 
was  set  out  in  the  declaration  as  the  libel  complained  of.  The  de- 
fendant pleaded  —  his  2d  plea  —  as  to  the  composing  and  pablish- 
ing,  and  causing  to  be  composed  and  published,  so  much  and  such 
parts  of  the  supposed  libel  as  relate  to,  and  charge  the  plaintiff  with, 
the  making,  maintaining,  keeping,  and  continuing  the  nuisances 
therein  mentioned,  and  as  to  the  causes  of  action  in  respect  thereof. 
The  plea  itself  attempted,  in  detail,  to  justify  every  allegation  con* 
tained  in  the  letter.  The  plaintiff  replied,  de  injuria^  upon  which 
issue  was  joined.  There  were  other  pleas,  which  it  is  unnecessary 
to  mention. 

At  the  trial,  before  Patteson,  J.,  at  the  last  assizes  for  the  county 
of  Hereford,  the  jury  found  that  the  ditch  was  a  nuisance,  injurious 
to  the  health  of  the  inhabitants  of  the  neighborhood,  and  that  it  was 
<made,  and  kept,  and  continued  by  the  defendant ;  but  they  negatived 
all  those  parts  of  the  letter  which  imputed  to  the  defendant  improper 
conduct  in  the  discussions  and  other  proceedings  that  had  taken 
place  respecting  it,  such  as  "  fencing  with  the  questions  put  to  him,'' 
and  the  like.  The  learned  judge  directed  a  verdict  for  the  plaintiff, 
but  reserved  leave  to  the  defendant  —  who  contended  that  the  only 
material  part  of  the  plea  was  that  found  by  the  jury  in  his  favor*—  to 
move  to  enter  the  verdict  for  himself. 

In  the  present  term,  a  rule  nisi  was  obtained  by  the  defendant  for 
that  purpose,  or  for  a  new  trial,  upon  the  ground  of  misdirection ; 
against  which 

Alexander^  Greaves^  and  Barredd  now  showed  cause. 

Whaiely  and  Phipson  argued  in  support  of  the  rule. 
[Rich  V.  Basterfield,  4  C.  B.  783,  and  Reedie  v.  The  London  and 
North-Western  Railway  Company^  4  Excb.  246,  were  cited.] 

WiGHTMAN,  J.^  The  jury  have  found  that  the  ditch  was  a 
nuisance  maintained  by  the  plaintiff,  and  the  defendant  contends 
that  upon  this  finding  he  is  entitled  to  the  verdict,  all  the  other 
allegations  in  the  plea  being  perfectly  immaterial.  That  depends 
upon  what  it  is  which  the  plea  professes  to  justify.  Now,  the  intro- 
ductory part  of  the  plea  is  somewhat  ambiguous.  It  professes  to  be 
confined  to  ^'  so  much  and  such  parts  of  the  libel  as  relate  to^  and 
charge  the  plaintiff  with,  the  keeping,  &c,  of  the  nuisancei  and  the 
causes  of  action  in  respect  thereof."  It  may  be  that  the  mere  charge 
of  keeping  and  continuing  the  nuisance  is  not  the  part  of  which  the 
plaintiff  complained  as  a  libel,  but  the  mode  of  his  keeping  it,  and 
the  conduct  imputed  to  him  in  respect  thereof,  and  yet  all  that  ^  re- 
lates to"  the  keeping,  &c.,  of  the  nuisance,  so  that  the  plea  may 
extend  to  very  much  beyond  the  justifying  of  the  mere  assertion  that 
the  plaintiff  kept  and  maintained  a  nuisance.  Now,  did  the  defend- 
ant intend  to  justify  every  thing  in  the  libel  that|  in  the  extended 

1  Lou>  Camfsbll,  C.  J.,  had  left  the  coart 
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sense  just  mentioned,  relates  to  the  keeping  of  the  nnisanoe  ?  The 
other  allegations  in  the  plea  are  the  best  answer  to  that  question,  and 
they  contain  a  justification  of  every  part  of  the  libel.  In  that  view, 
it  seems  to  me  that  the  defendant  cannot  have  the  verdict  upon  this 
finding  of  the  jury. 

Erle,  J.  The  rule  of  law  is  admitted  on  both  sides,  that  if  a  ma- 
terial part  of  a  plea  of  justification  fails,  the  plea  fails  altogether. 
This  matter,  therefore,  depends  upon  how  much  the  plea  professes  to 
justify.  The  libel  alleges  a  great  many  applications  to  the  plaintiff 
to  remove  the  nuisance,  and  a  great  many  proceedings  in  respect  to 
it,  all  which  are  detailed  with  disrespectful  and  injurious  obser- 
vations  upon  the  plaintiff's  alleged  conduct.  I  think  that  all  that 
part  of  the  libel  <^  relates  to  the  continuing  of  the  nuisance ; "  that  the 
plea,  therefore,  professes  to  justify  it ;  and  that,  upon  the  finding  of 
the  jury,  the  plaintiff  is  entitied  to  the  verdict 

Patteson,  J.  I  quite  adhere  to  the  opinion  which  I  formed  at  the 
trial,  that  the  verdict  upon  this  plea  should  be  entered  for  the  plain- 
tiff.  No  doubt  it  is  a  very  tricky  plea,  and  looks  as  if  framed  for  this 
very  purpose,  that  it  might  now  be  contended  that  nearly  all  of  it  is 
utterly  immaterial,  and  may  be  struck  out,  because  of  the  introduce 
tory  words  '^  so  much  of  the  said  libel  as  relates  to,  and  charges  the 
plaintiff  with,  the  keeping  and  continuing  the  nuisances  therein  men* 
tioned."  Now,  there  are  no  such  words  from  the  beginning  to  the 
end  of  the  libel  as  ^making,  maintaining,  keeping,  or  continuing 
the  nuisances."  That  is  only  the  substance  to  be  couected  from  read* 
ing  every  part  of  the  libel,  the  very  words  of  which  the  body  of  this 
plea  affects  to  justify.  As  it  is  only  from  reading  the  whole  libel 
that  we  can  collect  what  is  charged  against  the  plaintiff  with  respect 
to  these  matters,  I  think  the  plea  must  be  treated  as  a  plea  of  justi- 
fication to  the  u'hole  libel,  and  that,  therefore,  it  fails.  It  would  be 
trifling  with  common  sense  to  allow  the  defendant  to  succeed. 

Rule  discharged. 


Armistbad  v.  White.^ 

Trinity  Tenn,  June  6,  1851. 

LiabUUif  of  Imkeepef'^  Negligence  of  PlaifUiff. 

In  an  action  against  an  innkeeper  for  the  loss  of  goods,  if  the  jnry  find  Hial  the  plaintiff  was 
gnilty  engross  negligence,  the  innkeeper  is  lelieTod  from  his  liability. 

Where  the  nlaintiff  had,  on  the  erening  of  the  night  in  wfaidi  the  theft  was  committed,  and 
on  seyenu  proTions  occasions,  opened  bis  drivine  box,  anf  counted  the  huik  notes  kept 
in  it,  in  the  presence  of  persons  in  the  commenSal-room,  and  the  box  was  to  insecuei/ 
fiutened  that  it  might  be  opened  withoat  a  key: — 

1  15  Jur.  1010. 
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Beldy  that  the  jarf  were  wftiranted  in  finding  the  pUuntifT  gaUty  of  gross  negligence ;  thoogfa 
it  was  the  custom  of  traTellers  to  leare  their  driTing  boxes  in  the  oommerdal-room  during 
the  night 

Case  on  the  common  liability  of  an  innkeeper,  by  the  custom  of 
the  realm,  for  the  loss  of  money  which  the  plaintiff  brought  with  him 
to  the  inn  of  the  defendant 

Pleas,  among  others,  first,  not  guilty ;  second,  that  the  defendant 
was  not  an  innkeeper. 

On  the  trial,  before  Piatt,  B.,  at  the  Spring  assizes  at  Liverpool,  it 
appeared  that  the  plaintiff  was  a  commercial  traveller,  who  had  fre- 
quented the  defendant's  inn  for  twenty  years.  On  the  evening  of  the 
night  in  which  money  was  stolen  from  the  plaintiff's  driving  box,  he 
had  opened  the  box  and  counted  over  the  bank  notes  in  the  presence 
of  many  persons  in  the  commercial- room,  as  he  had  also  done  on 
several  days  before,  and  after  replacing  them  in  the  box  he  left  it 
in  that  room  all  night,  as  he  had  been  accustomed  to  do;  it  was 
the  custom  of  travellers  to  leave  their  driving  boxes  in  the  commer- 
cial-room during  the  night.  The  box  was  so  insecurely  fastened  that 
it  might  be  opened  without  a  key,  by  pushing  back  the  lock.  The 
learned  judge,  in  summing  up  the  case  to  the  jury,  said,  that  by  the 
custom  of  England  an  innkeeper  was  bound  to  keep  the  goods  of  his 
guest  safelv ;  but  that  a  guest  might,  by  gross  neglijzence,  relieve  the 
innkeeper  nom  his  liability ;  and  cited  Ualye^s  Case^  8  Rep.  33,  a ;  and 
that  if  they  thought  that  a  prudent  man  would  have  taken  the  box 
with  him  to  his  bed-room,  or  given  it  into  the  express  custody  of  the 
defendant,  they  might  find  a  verdict  for  the  defendant ;  and  left  it  as 
a  question  for  them  whether  the  plaintiff  was  guilty  of  gross  negli- 
gence in  the  travellers'  room,  or  whether  they  were  satisfied  on  the 
evidence  that  the  plaintiff  had  acted  with  ordinary  caution.  The  jury 
found  a  verdict  for  the  defendant  on  the  first  and  second  issues.  In 
the  following  Easter  term,  April  24,  — 

WilkinSf  Serj.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection  ;  ^  citing  2  Stark.  Ev.  661,  3d.  ed.,  and  Kent  v.  Shttck' 
ardj  2  B.  &  Ad.  803. 

[Patiesonj  J.,  cited  Richmond  v.  Smithy  8  B.  &  Cr.  9.] 

Knotales  and  Crompton  now  showed  cause.  The  plea  of  not  guilty 
puts  in  issue  the  question  whether  the  plaintiff  was  guilty  of  such 
negligence  as  would  relieve  the  innkeeper  from  his  liability  or  respon- 
sibility. It  is  not  a  proposition  of  law,  that  because  the  plaintiff  had 
not  withdrawn  the  box  from  the  custody  of  the  innkeeper,  therefore 
he  was  not  guilty  of  negligence.  This  is  not  the  case  of  the  loss  of  a 
parcel,  where  it  has  been  left  with  other  ordinary  parcels  in  a  room ; 
hut  it  was  a  peculiar  parcel,  left  in  the  commercial-room  under  such 
circumstances  that  the  plaintiff  contributed  to  his  own  loss.  Sup« 
~^~^'^^'^~~'^^^~~^^^^— —  ■ ^ 

^  The  role  was  also  granted  on  the  ground  of  the  verdict  on  the  second  issue  being 
against  the  evidence,  but  after  argument  the  court  said  that  they  could  not  say  that 
the  jury  were  wrong. 
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pose  a  traveller  shows  what  money  he  has  in  his  parse,  and  leaves  it 
upon  the  table  in  the  commercial^roooii  would  the  innkeeper  be 
liable? 

J.  Henderson^  contra*  The  test  presented  to  the  jury  was  not  the 
correct  one,  though  I  do  not  say  that  consideration  of  it  ought  to 
have  been  excluded.  The  judge  led  the  jury  to  think  that  the  plain- 
tiff ought  to  have  taken  the  box  to  his  bed-room. 

LoHD  Campbell,  C.  J.  I  am  of  opinion  that  the  rule  should  be 
discharged.  If  the  judge  had  intimated  that  it  was  the  duty  of  the 
plaintiff  to  withdraw  the  box  from  the  commercial-room,  and  carry  it 
with  him  into  his  bed-chamber,  and  that,  not  having  done  so,  he  bad 
lost  his  claim  upon  the  defendant,  that  would  have  been  a  misdirec- 
tion. But  there  is  no  misdirection  in  what  he  has  reported  to  us.  It 
must  be  taken  that  he  left  the  question  to  the  jury  under  all  the  cir^ 
cumstances  of  the  case ;  and  it  is  not  possible  to  say,  as  a  matter  of 
law,  that  a  traveller  might  not  be  guilty  of  negligence,  under  some 
circumstances,  in  leaving  a  box  containing  money  m  the  commercial- 
room  ;  and  in  this  case  I  think  that  there  was  strong  evidence  from 
which  the  jury  were  justified  in  finding  that  the  plaintiff  was  guilty 
of  gross  negligence.  Prima  faciCf  the  innkeeper  is  liable  for  the  loss 
of  goods  left  in  the  travellers'  room ;  though  in  Burgess  v.  Clements^ 
4  Mau.  &  S.  306,  it  was  held  to  be  negligence  in  the  guest  to  take  a 
box  of  goods  into  his  bed-room.  Indeed,  it  is  questionable  whether 
the  direction  was  not  too  favorable  for  the  plaintiff,  because  it  is 
doubtful  whether,  in  order  to  relieve  the  innkeeper  from  his  liability, 
there  must  be  crassa  negHgentia  in  the  guest 

Pattsson,  J.  If  what  the  judge  said  was  a  legal  exposition  of 
what,  in  law,  is  gross  negligence,  it  would  have  amounted  to  mis- 
direction ;  but  there  were  other  circumstances,  such  as  the  state  of  the 
box,  from  which  it  might  be  properly  left  to  the  jury  to  consider 
whether  there  was  not  ^oss  negligence.  In  Richmond  v.  SmWi^  8 
B.  &  Cr.  9,  one  of  the  plamtiff's  packages  was  left  in  the  commercial- 
room  after  a  conference  with  the  innkeeper,  and  his  assent  to  it 

Coleridge  and  Erle,  JJ.,  concurred*  Rule  discharged. 
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Michaelmas  Tenn,  November  4  and  6,  1851. 

Practice  —  Motion  for  a  New  Trial  in  a  Criminal  Case  —  Presence 

of  Defendant  in  Court. 

Where  a  defendant  has  been  foand  guiltj  upon  an  indictment  for  an  offence  which  does  not 
subject  him  to  corporal  panishment^  it  is  not  necessary  that  he  should  be  present  in  court 
in  order  to  move  for  a  new  trial. 

Where  defendant  had  been  found  guilty  upon  an  indictment  for  perjury,  and  sentenced  to 
transportation,  but  he  was  not  in  custody  under  the  sentence,  a  motion  ibr  a  new  trial 
cannot  be  made  unless  he  is  present  in  court. 

Semble^  hj  Lord  Campbell,  C.  J^  that  where  soTeral  defendants  hare  been  oouTieted  upon 
an  indictment,  it  is  not  necessary  that  all  should  be  present  in  court  in  order  to  move  for 
a  new  trial  on  behalf  of  one  or  more  of  them. 

Indictment  for  an  obstruction  to  a  public  sewer.  On  the  trial,  be- 
fore Williams,  J.,  at  the  Summer  assizes  at  Lancaster,  the  defendant 
was  found  guilty,  leave  being  reserved  to  move  to  enter  a  verdict  for 
the  defendant.    In  this  term,  November  4,  — 

Watson  moved  accordingly,  or  for  a  new  trial. 

Lord  Campbell,  C.  J.,  asked  whether  the  defendant  was  in  court, 

Watson.  This  is  not  a  case  in  which  the  defendant  is  subject  to 
personal  punishment,  and,  therefore,  it  is  not  necessary  that  he  should 
be  present  in  court. 

Lord  Campbell,  C.  J.,  assented. 

Patteson  and  Wiohtman,  JJ.,  concuired. 

27ta  court  took  time  to  consider,  and  on  a  subsequent  day  (No- 
vember 12)  granted  a  rule  nisu 


Begina  v.  Caudwell. 

Indictment  for  perjury.  On  the  trial  before  Erie,  J.,  at  the  Summer 
assizes  for  Berkshire,  the  defendant  was  found  guilty,  and  was  sen- 
tenced to  transportation  for  seven  years.   In  this  term,  November  6,— 

PigoU  was  about  to  move  for  a  new  trial,  the  defendant  not  being 
in  court 

Lord  Campbell,  C.  J.,  asked  whether  the  defendant  was  in  cus- 
tody under  the  sentence. 

1  15  Jar.  1011. 
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PigoU.  He  is  not ;  it  has  not  been  decided  to  be  necessary  since 
stat  11  Geo.  4,  and  1  Will.  4,  a  70,  the  9th  section  of  which  empowers 
the  judge  to  pronounce  sentence  at  the  trial.  In  Rex  v.  De  Beren* 
ger  Sf  others^  3  Mau.  &  S.  67,  69,  a  motion  was  made  for  arresting 
the  judgment,  though  two  of  the  defendants  did  not  appear  to  receive 
judgment 

Lord  Campbell,  C.  J.  I  have  always  thought  that  it  is  a  hard- 
ship not  to  allow  one  of  several  defendants,  who  have  been  found 
guilty  upon  an  indictment,  to  move  for  a  new  trial,  unless  all  the  de- 
fendants are  present  in  court  See  Rex  v.  Tealy  11  East,  307.  Rex 
V.  AskeWi  3  Mau.  &  8. 9.  Rex  v.  Lard  Cochrane^  Id.  10,  note  a.  But 
no  hardship  arises  from  that  rule  when  there  is  only  one  defendant; 
and  this  is  a  case  in  which  peculiarly  the  defendant  ought  to  be  in 
court,  because  sentence  has  been  pass^  upon  him,  which  he  has 
hitherto  evaded;  and  he  shall  not  make  the  experiment  of  trying 
to  get  a  new  trial  without  subjecting  himself  to  being  taken  for 
the  purpose  of  enforcing  the  sentence  if  the  court  should  refuse  the 
rule. 

[PigoU.  No  warrant  having  been  issued  for  committing  the  de- 
fendant in  execution,  he  has  not  evaded  the  sentence.] 

When  he  does  appear,  you  may  renew  your  application. 

Pattbson  and  Erle,  JJ.,^  concurred. 


Levinson  V*  Steb.' 

Bail  Cotirt,  Michaelmas  Term,  Noyember  11,  1851. 

Warrant  of  Attorney — Attesting  Witness -^1  8f  2  Yxct.  c.  110,  s.  9. 

A  warrant  of  attorney,  prepared  by  a  law  stationer,  according  to  the  instractions  of  the  de- 
fendant himself,  was  attested  by  an  attorney  introdaced  to  the  defendant  by  the  plaintiiF. 
The  defendant  had  written  and  signed  an  authority  to  Uie  attorney  to  act  as  his  attorney 
on  the  signing  and  executing  the  warrant.  The  attorney  was  named  in  the  warrant  as 
having  authority  to  enter  up  judgment  thereon,  and  had  subsequently  done  so,  ana  issued 
execution  upon  the  judgment :  — 

BM^  that  the  attestation  was  good. 

Hawkins  moved  for  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  the  judgment  signed,  and  execution  issued  on  a  warrant  of  at* 
torney,  should  not  be  set  aside,  and  the  defendant  discharged  out  of 
the  custody  of  the  sheriff  of  Surrey  as  to  this  action,  and  why  the 
warrant  of  attorney  should  not  be  delivered  up  to  be  cancelled.  It 
appeared  from  the  affidavits  that  the  defendant  was  now  in  the  cus- 
tody of  the  sheriff  of  Surrey,  under  a  writ  of  capias  ad  satisfaciendum 

1  WieHTKAN,  J.,  was  absent  on  account  of  indisposition. 
8  15  Jar.  1011. 

30* 


354  COURT  Of  QUEEN'S  BENCH,  1851. 

» 

LeTinson  v.  Syer. 


i: 


isstied  in  this  action  upon  a  judgment  signed  upon  a  warrant  of  at- 
torney given  by  the  defendant  to  the  plaintiff  to  secure  payment  of 
35/.  The  warrant  of  attorney  had  been  prepared  by  a  law  stationet 
at  the  request  of  the  defendant,  and  in  accordance  with  the  terms 
previously  arranged  upon  by  the  plaintiff  and  the  defendant  The 
defendant,  accompanied  by  a  friend,  had  gone  with  the  plaintiff  to 
the  office  of  an  attorney,  who  resided  in  the  same  house  with  the 
plaintiff;  the  latter,  addressing  the  attorney,  said,  ^^  This  (alluding  to 
the  defendant)  is  Mr.  Syer,  and  this  (holding  a  sheet  of  writing  paper 
in  his  hand)  is  a  warrant  of  attorney  given  for  goods  bought.  Sec* ; 
ou  will  act  as  Mr.  Byer's  solicitor  in  this  proceeding."  The  attorney 
ad  then  requested  the  defendant  to  authorize  him,  in  .writing,  to  act 
as  his  attorney  in  the  execution  of  the  warrant  The  defendant  had 
accordingly  written  and  signed  an  authority,  and  the  warrant  was 
then  attested  in  the  usual  form.  The  name  of  the  attorney  was  in- 
derted  in  the  warrant,  with  two  others,  as  attorneys  authorized  to 
enter  up  judgment  upon  that  instrument,  and  he  had  subsequently 
entered  up  judgment  and  issued  execution  upon  it  It  was  now 
contended  that  the  execution  of  the  warrant  of  attorney  was  not  duly 
attested,  according  to  the  requirements  of  the  stat  1  &  2  Vict  c.  110, 
s.  9.  It  was  essential  that  th^  attorney  who  witnessed  the  execution 
should  not  only  be  named  by  the  defendant,  and  authorized  by  him 
to  act  as  his  attorney,  but  also  that  he  should  not  be  the  attorney  for 
the  plaintiff.  Here  the  attorney  lived  in  the  same  house  with  the 
plaintiff,  and  was  introduced  by  him  to  the  defendant  in  terms  which 
could  leave  no  doubt  but  that  the  subject  had  been  previously  men- 
tioned by  the  plaintiff,  and  that  he  was  at  that  time  the  plaintiff'^s 
attorney. 

[Erle^  J.  The  defendant  had  previously  agreed  on  the  terms  of  the 
warrant,  and  had  himself  given  instructions  to  a  law  stetioner  to 
prepare  it  He  seems  to  have  had  a  full  knowledge  of  his  own 
rights.] 

.  Although  he  might  have  been  perfectly  acquainted  with  his  own 
rights,  yet  he  ought  to  have  had  a  separate  attorney  acting  for  him. 
Sanderson  v.  Westley,  6  M.  &  W.  98.  Prior  v.  Swaine^  2  Dowl.  &  L. 
37.  It  was  impossible  to  prove  whether  or  not,  at  the  time  of  the 
execution  of  the  warrant,  the  attesting  witness  was,  in  fact,  the  at- 
torney for  the  plaintiff;  but  it  must  be  inferred  from  all  the  facts  snr^ 
rounding  the  execution,  as  well  as  from  the  circumstance  that  he  was 
the  person  who  afterwards  actually  entered  up  judgment  and  issued 
execution  upon  the  warrant  There  was,  at  all  events,  quite  sufficient 
disclosed  in  the  affidavits  to  call  upon  the  plaintiff  for  an  answeri 
the  facts  being  more  within  his  knowledge  than  the  defendant's. 
Another  objection  is,  that  the  attesting  witness  was  one  of  the  par- 
ties named  in  the  warrant  of  attorney  as  having  authority  to  enter 
up  judgment  upon  it 

[Erie,  J.  These  instruments  authorize  every  attorney  of  the  court 
to  enter  up  judgment ;  if  your  objection  is  goodi  no  valid  warrant  of 
attorney  can  be  made.] 

The  point  had  never  before  been  raised ;  it  would  be  a  dangerous 
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thing  to  allow  an  attorney  to  act  under  the  authority  of  an  instm- 
xnent  which  he  himself  had  attested.  There  ought  to  be  an  exception 
in  the  case  of  an  attesting  witness. 

Erle,  J.  I  see  no  ground  for  muting  a  rule  nisi  in  this  case. 
.  Here  is  a  security  prepared  by  the  defendant  himself,  and  given  for  a 
good  consideration ;  and  there  is  no  allegation  whatever  put  forward 
by  the  defendant  that  he  has  not  had,  substantially,  all  his  rights  ac- 
cording to  law,  but  he  is  now  endeavoring  to  take  advantage  of  a 
matter  not  having  any  effect  upon  those  rights,  viz.,  whether  the 
attesting  witness  to  this  warrant  of  attorney  may  not  also  have  been 
the  attorney  of  the  plaintiff.  There  was,  however,  no  statement  in 
the  affidavits  that  the  attesting  witness  for  the  defendant  had  pre- 
viously been,  or  at  the  time  was,  the  attorney  of  the  plaintiff.  It  ia 
said  that  they  lived  in  the  same  house ;  but  a  person  may  live  in  the 
same  house  with  an  attorney  without  retaining  him  as  such.  The 
fact  of  the  attorney  afterwards  issuing  execution  does  not  rabe  a 
necessary  presumption  that  be  was  the  attorney  of  the  plaintiff  at  the 
time  of  the  execution  of  the  warrant.  Again :  it  is  said  that  he  was 
introduced  by  the  plaintiff  to  the  defendant ;  but  there  are  a  great 
numt)er  of  cases  which  show  that  where,  upon  the  execution  of  a 
warrant  of  attorney,  a  plaintiff  does  introduce  an  attorney,  and  the 
defendant,  with  a  rail  knowledge  of  his  own  rights,  adopts  him,  the 
execution  is  valid.  So  here,  the  attorney,  being  introduced,  says  to 
the  defendant,  ^  Will  you  retain  me  as  your  attorney  ? "  And  he^ 
with  a  full  knowledge  of  the  law,  signs  a  paper  authorizing  him  to 
act  as  such,  and  gives  a  warrant  of  attorney,  which  he  now  seeks  to 
set  aside  the  moment  it  is  sought  to  be  enforced  against  him.  There 
is  nothing  that  I  can  see  to  raise  the  presumption  that  the  attesting 
witness  was  the  attorney  for  the  plaintiff;  and  the  first  ground  of  ob- 
jection fails.  Then  it  is  said  that  a  warrant  of  attorney  is  void  if  the 
attesting  witness  is  also  authorized  to  enter  up  judgment  upon  it ; 
but  there  is  no  authority  for  that,  and  I  can  see  no  ground  for  in- 

*^®»°fr  Rule  refused. 


Dob  d.  Palmbr  v.  Eyrb.  —  Dob  d.  Babeley  v.   Massey.^ 

Trinity  Term,  June  IS,  1851. 

Statute  of  Limiiations  —  Ejectment — Person  claiming  under  Mort* 

gnge^^User. 

In  1823,  J.  E^  "being  seized  in  fee  of  a  house,  mortgaged  It  for  a  term  of  five  hundred  yean, 
of  which  the  lessor  of  the  plidntiff  was  the  assignee,  and  the  morteagor  had  paid  him 
interest  until  lecentljr  before  the  oommenoement  of  the  action.  J.  E.  nad  become  entitled 
upon  the  death  of  his  mother,  who  resided  in  the  house  until  her  death  in  1821.  Defend- 
ant, the  sister  of  J.  E.,  had  resided  with  her,  and  continued  in  possession  of  the  house  after 
her  death,  and  without  payment  of  rent  or  admowledgmeat  of  title :  — • 

1  15  Jar.  1031. 
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^dd^  that  an  action  bj  J.  £.  would  be  barred  bj  stat  3  &  4  Will.  4,  c  27 ;  but  tbat  the 
right  of  the  lessor  of  the  plaintiff  to  bring  ejectment  was  preserved  bj  stat.  7  WUL  4,  and 
1  Vict  c  28. 

In  1821,  N.,  being  seized  in  fee  of  land,  leased  it  to  W.  In  1822,  W.  mortgaged  it  for  a 
term  of  years.  In  1834,  the  mortgage  was  paid  off,  and  the  mortgagee  and  the  owner  of 
the  equity  of  redemption  conveyed  fdl  their  interest  to  the  person  under  whom  the  lessor 
of  the  plaintiff  claimed :  — 

Hdd^  that  the  lessor  of  the  plaintiff  was  a  person  claiming  under  a  mortgage  within  stat  7 
Will.  4,  and  1  Vict  c.  28,  and,  therefore,  might  bring  ejectment  within  twenty  years  after 
the  mortgage  was  paid  off,  though  after  the  expiration  of  twenty  years  from  the  payment 
of  rent  to  ue  mortgagor,  or  acknowledgment  of  title  in  him  by  the  tenant  in  possession. 

In  1829,  W.  leased  land  to  defendant  for  twenty-one  yean.  Defendant  applied  to  W.  for 
leave  to  take  in  a  piece  of  ground  adjoining,  but  W.  declined  to  eive  such  leave,  stating  that 
other  persons,  to  whom  he  had  sold  adjoining  houses,  had  a  right  of  way  over  it  Defend- 
ant, notwithstanding,  enclosed  and  occupied  it  for  twenty  years,  without  payment  of  rent  or 
acl^owledgment  of  title :  — 

Hdd^  that  the  piece  of  ground  could  not  be  considered  as  having  been  occupied  by  defendant 
as  part  of  die  demist  premises  in  respect  of  which  rent  was  paid,  and,  therefore,  an  a/ctkm 
by  W.  would  be  baned  by  stat  3  &  4  Will.  4,  c.  27. 

Doe  d.  Palmer  v.  Eyre. 

Ejeotment  for  a  house.  On  the  trial,  before  Cresswell,  J.,  at  the 
Spring  assizes  at  York,  it  appeared  that  John  Eyre,  being  seized  in 
fee  of  the  house  in  question,  made  his  will,  and  devbed  it  to  the 
mother  of  the  defendant  for  life,  with  reversion  to  his  son,  John  Eyre. 
The  defendant  lived  with  her  mother  in  the  house  until  her  death  in 
1821,  and  remained  in  possession  afterwards,  and  until  the  present 
time,  without  payment  of  rent  or  acknowledgment  of  title  in  any 
person*  John  Eyre,  the  devisee  in  reversion,  was  never  in  possessiouy 
but  in  1823  mortgaged  the  house  to  Sarah  Elliott  for  a  term  of  five 
hundred  years,  under  whom  the  lessor  of  the  plaintiff  claimed.  The 
interest  upon  the  mortgage  money  was  regularly  paid  by  the  mort* 
gagor  until  within  two  or  three  years  before  the  action  was  broughtj 
but  not  with  the  knowledge  or  assent  of  the  defendant,  who  was  no 
party  to  the  mortgage.  Default  being  then  made  in  the  payment  of 
interest,  and  the  principal  money  remaining  unpaid,  the  lessor  of  the 

})laintiff  demanded  possession  from  the  defendant,  and,  upon  her  re* 
usal  to  give  up  possession,  brought  this  action.  The  learned  judge 
directed  a  verdict  to  be  entered  lor  the  defendant,  reserving  leave  to 
move  to  enter  a  verdict  for  the  lessor  of  the  plaintiff.  In  the  follow- 
ing  Easter  term,  (April  16,)  a  rule  nisi  accordingly  was  obtained; 
against  which,  in  this  term,^  — 

Watson  and  22.  Hall  showed  cause.  The  question  is,  whether  the 
lessor  of  the  plaintiff  is  not  barred  by  the  2d  and  3d  sections  of  stat 
3  &  4  Will.  4,  c.  27,  the  act  for  the  limitation  of  actions  and  suits 
relating  to  real  property,  and  the  supplemental  act,  7  Will.  4,  and 
1  Vict.  c.  28.  The  3d  section  of  stat  3  &  4  WiU  4,  c.  27,  defines 
when  the  right  to  make  an  entry  or  bring  an  action  shall  be  deemed 
to  have  accrued,  but  contains  no  provision  for  the  case  of  a  mort- 

L  ■ 

1  May  90,  before  Lord  Campbxx^i,  C.  !•,  Pattrson,  Colrrioob,  and  Erlr,  JJ. 
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fage.  But  the  question  arose  in  Doe  d.  Jtynes  v.  Williams^  5  Ad.  & 
:i.  291,  where  Patteson,  J.,  said,  (pp.  296,  297,)  "  From  the  lan- 
guage of  the  15th  section,  it  plainly  appears  that  something  or  other 
was,  after  the  act  passed,  to  be  considered  as  adverse  possession, 
which  was  not  so  before  the  act  passed.  •  .  .  How  far,  under  the  3d 
section,  it  is  necessary  for  the  mortgagee  to  bring  his  action  within 
twenty  years  from  the  day  of  default,  Icannot  say :  I  do  not  see  my 
way  at  all." 

[Lord  Campbell^  C.  J.  Stat  7  Will.  4,  and  1  Vict.  c.  28,  was  passed 
at  the  suggestion  of  Littledale,  J.,  and  the  cause  of  passing  it  was 
the  apprehension  that  the  right  of  entry  of  mortgagees  might  be  held 
to  accrue  at  the  end  of  the  year,  when  the  mortgaged  premises  were 
forfeited,  by  non-payment  of  the  principal  money,  though  interest 
was  paid  subsequently ;  it  may,  however,  meet  other  cases.] 

That  statute  was  intended  to  be  confined  to  cases  between  mort- 
gagor and  mortgagee,  when  the  mortgagor  was  in  possession.  It  id 
to  be  read  as  part  of  stat  8  &  4  Will.  4,  c.  27.  Sir  E.  Sugden,  C*, 
in  Wirixon  v.  Vize,  3  Dru.  &  W.  104. 

[Lord  Campbellj  C.  J.  In  that  case,  Sir  E.  Sugden  had  not  in  con- 
templation the  case  of  a  mortgagor  out  of  possession.] 

The  fact  of  payment  of  interest  existed  in  Doe  d.  Ooody  v.  Carter^ 
9  Q.  B.  863 ;  ll  Jur.  285 ;  and  in  Doe  d.  Carter  v.  Barnard^  13  Jur* 
915 ;  but  this  statute  was  not  adverted  to.  The  statute  was  not  in- 
tended to  aid  a  person  who  had  been  sleeping  over  his  rights. 

[Lord  Campbell^  C.  J.  The  mortgagee  has  been  receiving  interesti 
'    and,  therefore,  has  not  been  asleep.] 

The  construction  contended  for  on  the  other  side  will  place  the 
mortgagee  in  a  better  situation  than  persons  under  a  disability ;  and 
it  will  not  only  give  to  the  mortgagee  a  right  which  the  mortgagor 
had  not,  but  will  enable  the  mortgagor  to  use  the  name  of  the  mort' 
gagee  to  bring  an  action,  which  he  would  be  barred  from  bringing  in 
Els  own  name.  There  can  be  no  doubt  that  the  action  is  barred  by 
Stat  3  &  4  Will.  4,  c  27.  By  sect.  13,  the  possessio  frairis  or  sorons 
is  abolished. 

[Lord  Campbellj  C.  J.    Not  retrospectively.] 

Then  there  was  no  tenancy  between  the  mortgagor  and  the  defend- 
ant —  she  came  in  by  intrusion ;  but  if  the  possession  was  not  ad- 
verse, by  sect.  15,  the  action  should  have  been  brought  within  five 
years  next  after  the  passing  of  the  act.  The  proviso  at  the  end  of 
sect  7,  by  which  mortgagors  and  cestuis  que  trust  are  put  upon  the 
same  footing,  was  intended  to  prevent  the  difiiculty  created  by  sect. 
3,  on  account  of  the  anomalous  position  of  a  mortgagor  in  possession. 
[They  cited  Garrard  v.  Tuck,  8  C.  B.  231,  250,  252 ;  13  Jur.  871, 
873.]  But  no  question  could  be  raised  on  that  statute  in  this  case^ 
because  the  defendant  was  in  possession  at  the  time  of  the  mortgage, 
and  was  never  a  wrong-doer  as  against  the  mortgagee. 

Knowles  and  Unthank,  contra.  Doe  d.  Jones  v.  Williams,  5  Ad.  fc 
EL  291,  has  no  application  since  stat  7  Will.  4,  and  1  Vict  c.  28 ;  but 
it  shows  that,  betore  that  statute,  Patteson,  J.,  doubted  whether  sects. 
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2  and  3  of  stat.  3  &  4  Will.  4,  c.  27,  applied  to  the  case  of  mortga£K>r 
and  mortgagee.  Doe  d.  Ooody  v.  Carter ^^  9  Q.  B.  863 ;  11  Jur.  ^5, 
also  has  no  application,  because  it  did  not  appear  that  there  had  been 
any  payment  of  interest  to  the  mort^gee  within  twenty  years ;  if 
there  had  been,  stat  7  Will.  4,  and  1  Vict.  c.  28,  would  have  appUed, 
and,  therefore,  it  was  not  referred  to.     The  title  of  the  lessor  of  the 

1)laintiff  accrued  in  1821,  when  the  defendant  was  in  possession  by 
eave  of  the  mortgagor ;  and  even  if  the  court  were  to  assume  that 
she  was  an  intruder,  and  entered  before  her  brother,  her  possession 
was  the  possessio  sarorisj  and,  therefore,  at  the  passing  of  stat  2  &  8 
Will.  4,  c.  27,  there  was  no  adverse  possession. 

[Lord  Campbell^  C.  J.  There  was  clearly  no  adverse  possession 
under  the  old  law ;  but  by  sects.  2  and  3  of  stat  3  &  4  Will  4,  c  27, 
the  entry  must  be  made,  or  action  brought,  within  twenty  years  after 
the  right  Accrued.] 

Then  the  case  comes  within  the  words  of  stat  7  Will  4,  and  1  Vict 
c*  28,  by  which  a  mortgagee  may  make  an  entry  or  bring  an  action 
within  twenty  years  next  after  the  last  payment  of  any  part  of  the 
principal  money  or  interest ;  and  there  is  nothing  to  show  that  the 
enactment  is  confined  to  actions  by  the  mortgagee  against  the  mort- 
gagor, or  to  cases  in  which  the  mortgagor  is  in  possession.  When 
the  mortgagor  is  not  in  possession,  the  mortgagee  has  no  means  of 
knowing  whether  the  tenant  pays  rent  to  the  mortgagor  or  not;  and, 
therefore,  if  the  object  of  the  statute  was  to  give  security  to  the  mort- 
gagee, the  construction  we  contend  for  must  be  adopted ;  otherwise, 
if  a  mortgagor  mortgaged  his  land,  a  person  having  been  in  posses- 
sion as  tenant  at  viall  for  nineteen  years,  without  payment  of  rent, 
the  title  of  the  tenant  at  will  would  be  complete  in  one  year,  and  the 
mortgagee  would  lose  his  money.  The  statute  in  effect  abohshes  the 
Statutes  of  Limitation  as  against  mortgagees,  and  leaves  them  as 
they  were  before  stat  21  Jac.  1,  c.  16,  s*  1.  q^^  ^^^  ^^jf 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court 
We  are  of  opinion  that,  in  this  case,  the  verdict  ought  to  be  entered 
for  the  lessor  of  the  plaintiff. 

Looking  only  to  stat  3  &  4  Will.  4,  c.  27,  the  action  is  barred,  for 
it  was  not  commenced  within  twentv  years  next  after  the  time  at 
which  the  right  to  bring  such  action  first  accrued  to  the  lessor  of  the 
plaintiff,  or  to  any  person  through  whom  he  claims.  The  facts,  that 
the  defendant  was  the  sister  of  John  Eyre,  and  that  she  held  with  his 
consent,  are  now  immaterial,  the  possession  of  a  relation  of  the  per- 
son entitled  being  no  longer  deemed  the  possession  of  the  heir,  and 
lapse  of  time  for  the  requisite  period,  without  payment  of  rent  or 
written  acknowledgment,  giving  a  title,  irrespective  of  any  considera- 
tion whether  the  possession  was  adverse.  The  defendant,  having  been 
tenant  at  will  to  her  brother,  had  been  in  possession  more  than  twenty- 
one  years  from  the  time  of  her  entry,  without  payment  of  rent  or  any 
written  acknowledgment ;  and  under  stat  3  o&  4  Will.  4,  c.  27,  the 
fee  would  have  vested  in  her.  Doe  d  Goody  v.  Carter^  9  Q^  B.  863 ; 
XI  Jur.  285. 
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But  we  must  look  to  the  stat.  7  Will.  4,  and  1  Vict.  c.  28,  upon  which 
a  court  of  law  is  now  for  the  first  time  called  upon  to  put  a  construc- 
tion. In  the  year  1823,  John  Eyre,  being  seized  in  fee  of  the  bouse 
in  question,  mortgaged  it  for  a  term  of  five  hundred  years.  The 
lessor  of  the  plaintiff'  is  now  the  assignee  of  the  mortgage,  and  the 
mortgagor  had  paid  him  interest  on  the  mortgage  till  recently  before 
the  commencement  of  this  action.  His  counsel  contended,  thereforei 
that  his  right  of  recovery  is  the  same  as  if  stat  3  &  4  Will.  4,  c.  27| 
had  never  passed ;  in  which  case,  there  having  been  no  adverse  pos- 
session, the  action  would  clearly  have  been  maintainable. 

The  statute  relied  upon,  after  reciting  that  doubts  bad  been  enter- 
tained as  to  the  effect  of  the  former  statute,  <^  so  far  as  the  same 
relates  to  mortgages,"  enacts,  "  That  it  shall  be  lawful  for  any  person^ 
entitled  to^  or  claimiTtg  under^  any  mortgage  of  land,  to  bring  an  action 
to  recover  such  land  at  any  time  within  twenty  years  next  after  the 
last  payment  of  any  part  of  the  principal  money  or  interest  secured 
by  such  mortgage,  although  more  than  twenty  years  may  have 
elapsed  since  the  time  at  which  the  right  to  bring  such  action  shall 
have  accrued."  This  ianguage,  in  its  natural  and  grammatical  sense, 
applies  to  the  present  case.  The  lessor  of  the  plaintilT  is  entitled  tO| 
and  claims  under,  a  mortgage  of  the  house,  to  recover  which  the 
action  is  brought ;  and  he  has  brought  his  action  within  twenty  years 
next  after  the  last  payment  of  interest  secured  by  such  mortgage, 
although  more  than  twenty  years  had  elapsed  since  the  time  at  which 
the  right  to  bring  the  action  had  first  accrued. 

The  defendant's  counsel  contended  that  the  enactment  must  be 
confined  to  the  case  where  the  mortgagor  has  himself  been  and  con- 
tinued in  possession  of  the  mortgaged  premises,  or  might  himself 
maintain  an  ejectment  against  a  tenant  in  possession ;  and  we  are 
told  that  its  object  was  to  remove  a  doubt  whether,  where  the  mort- 
gagor had  been  allowed  to  remain  in  possession  more  than  twenty 
years  after  the  forfeiture  of  the  mortgage,  by  default  in  repaying  the 
mortgage  money,  although  the  interest  on  the  mortgage  continued  to 
be  regularly  paid,  the  mortgagee  could  maintain  an  ejectment  against 
the  mortgagor  or  his  tenants.  But  we  must  learn  the  object  of  the 
legislature  from  the  language  of  the  statute,  and  it  clearly  appears  to 
have  been  to  make  mortgages  an  available  security  where  they  were 
good  and  valid  in  their  inception  ;  and  the  mortgagee,  having  received 
payment  of  his  interest,  cannot  be  charged  with  any  laches.  This 
object  would  be  effectually  defeated  if  we  were  to  adopt  the  limited 
construction  proposed  by  interpolating  the  words  necessary  for  that 
purpose.  In  the  vast  majority  of  mortgages  in  England,  the  mort- 
gagor is  not  in  the  actual  possession  of  the  mortgaged  lands  when  the 
mortgage  is  executed,  and  they  afterwards  remain  in  the  possession 
of  his  tenants.  The  mor^agee  and  those  who  advise  him  are  per- 
fectly satisfied  if,  upon  reference  to  a  conveyancer,  the  title  to  the 
premises  to  be  mortgaged  is  pronounced  good,  and,  upon  a  reference 
to  a  surveyor,  the  value  is  found  to  be  sufficient  If  the  mortgagee 
receives  regular  payment  of  his  interest  under  the  mortgage,  he  nevei 
inquires,  and  he  would  not  be  allowed  to  inquire,  whether  rent  is 
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regularly  paid  by  the  tenants  to  the  mortgagor.  The  mortgagor, 
therefore,  according  to  the  defendant's  construction  of  the  statute,  by 
omitting  to  receive  rent  for  twenty  years,  or  to  obtain  a  written 
cTcknowledgment  from  a  tenant,  may  place  the  mortgagee  in  the 
position  of  suddenly  finding,  that,  for  the  repayment  ofthe  mort- 
gage money,  he  must  look  only  to  the  personal  credit  of  an  in- 
solvent. 

On  the  other  hand  it  is  said,  that  although  there  may  be  little 
sympathy  for  a  person  who,  like  the  defendant,  ungratefully  and 
fraudulently  seeks  to  turn  long-continued  kindness  into  the  means  of 
robbing  a  benefactor,  we  must  regard  the  hardship  which  may  be 
thrown  upon  a  purchaser  for  value  who,  for  twenty  years,  has  been  in 
undisputed  possession  of  the  estate.  But  a  purchaser  can  only  be 
affected  by  mortgages  executed  prior  to  his  purchase.  In  a  register 
county  he  must  have  full  notice  of  a  prior  mortgage,  or  it  is  void  as 
against  him ;  and  even  without  the  benefit  of  a  register,  there  must 
have  been  negligence  on  his  part,  if  an  existing  mortgage  is  not 
discovered. 

It  was  argued  before  us,  that  the  owner  of  an  estate,  who  is  him- 
self barred  by  a  tenant  having  occupied  twenty  years  without  pay- 
ment of  rent  or  acknowledgment,  might,  by  executing  a  mortgage, 
and  payment  of  interest  to  a  mortgagee,  vest  in  the  latter  a  right  of 
entry  which  he  could  not  exercise  himself;  but  by  such  a  mortgage, 
nothing  would  pass  under  the  34th  section  of  stat  3  &  4  Will.  4,  & 
27,  the  right  of  the  owner  being  extinguished  at  the  end  of  the  period 
of  limitation. 

A  case  may  be  put  where  a  person  who  has  occupied  as  tenant  by 
suffemnce  nearly  twenty  years,  without  payment  of  rent  or  written 
acknowledgment,  might  be  deprived  of  the  benefit  of  the  Statute  of 
'  Limitations  by  the  owner  mortgaging  the  premises,  and  going  on  for 
a  great  many  years  afterwards  paying  interest  to  the  mortgagee.  But 
it  cannot  be  considered  to  have  been  an  object  of  the  legislature  to 
protect  the  interest  of  such  a  person.  The  mortgagor  certainly  may, 
in  some  cases,  gain  a  consequential  advantage  by  our  construction  of 
the  statute,  although  it  was  passed  for  the  security  of  mortgagees. 
Still,  without  this,  the  security  intended  to  be  given  to  mortgagees 
cannot  be  enjoyed. 

Seeing  no  inconvenient  consequences  which  would  follow  from 
supposing  that  the  words  of  the  legislature  were  used  in  their  natural 
and  grammatical  sense,  we  think  that  we  are  not  at  liberty  to  put  any 
forced  or  limited  construction  upon  them,  and,  therefore,  that  the  lessor 
of  the  plaintiff  is  entitled  to  our  judgment  j^^  absolute. 
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Trinity  Tenn,  Jane  13,  1851. 

Ejectment  to  recover  a  piece  of  land  in  Middlesex,  upon  which  a  ' 
stable  and  workshop  had  been  built  by  the  defendant 

On  the  trial,  before  Coleridge,  J.,  at  the  sittings  at  Westminster, 
during  last  Easter  term,  it  appeared  that,  in  1821,  the  Marquis  of 
Northampton,  who  was  seized  in  fee,  granted  a  lease  of  land  for  build- 
ing to  Benjamin  Groodwin,  for  ninety-nine  years.  On  the  1st  of  May, 
1822,  Benjamin  Goodwin  granted  a  lease  of  a  large  plot  of  ground, 
part  of  that  land,  and  including  the  piece  of  land  for  which  the  action 
was  brought,  to  John  Wilson,  for  ninety-four  years.  On  the  31st  of 
July,  in  the  same  year,  John  Wilson  mortgaged  the  ground  to  Ben- 
jamin Goodwin,  as  security  for  the  sum  of  3000/.  By  indenture, 
dated  the  26th  of  May,  1829,  between  Benjamin  Goodwin,  John  Wil- 
son, and  Marjoribanks  and  others,  the  mortgage  term  was  assigned  to 
Marjoribanks  and  others,  to  secure  a  loan  of  6000/.  By  deed,  dated 
the  30th  of  June,  1829,  John  Wilson  assigned  to  Robert  Child,  to 
hold  subject  to  the  mortgage  term.  In  1834,  the  mortgages  were  paid 
off,  and  there  was  a  reconveyance  of  the  land ;  and  the  mortgagees 
and  the  owner  of  the  equity  of  redemption  conveyed  all  their  inter-^ 
est  to  the  person  under  whom  the  lessor  of  the  plaintiff  claimed.  In 
1822,  Robert  Wilson,  who  was  entitled  to  a  large  piece  of  ground- 
under  a  lease  from  the  Marquis  of  Northampton,  built  four  houses 
upon  the  land,  which  were  numbered  9, 10, 11,  and  12,  with  gardens 
behind  them :  the  gardens  of  Nos.  9  and  10  were  separated  by  a  wall 
from  the  piece  of  land  for  which  the  action  was  brought,  which  was 
set  out  as  a  public  way  to  the  coach-houses  to  be  attached  to  the 
bouses  adjoining  when  built  On  the  26th  of  May,  1829,  Robert  Wil- 
son leased  to  the  defendant  a  piece  of  fi;round,  adjoining  to  that  in 
question,  for  twenty-one  years,  at  a  yearly  rent  of  3/.  At  that  time, 
the  piece  of  ground  in  question  was  used  as  a  public  way  to  the 
coach-houses  attached  to  the  adjoining  houses.  Robert  Wilson,  wha 
was  called  as  a  witness  for  the  lessor  of  the  plaintiff,  stated  that  the 
defendant  applied  to  him  to  grant  him  a  lease  of  more  ground ;  that 
be  told  him  he  had  sold  Nos.  9  and  10,  and  that  the  parties  to  whom 
he  had  sold  had  a  right  of  way  over  the  piece  of  land  in  question ; 
but  if  he  liked  to  take  it  in,  and  build  upon  it,  he  must  do  it  at  his 
own  peril ;  he  must  not  think  that  he  countenanced  it ;  and  that  he 
should  not  interfere.  The  defendant,  in  1829,  enclosed  the  strip  of 
land  in  question,  and  built  upon  it,  so  as  to  leave  no  passage  to  No^ 
10,  and  continued  to  occupy  it  for  twenty  years,  without  paying  any 
additional  rent,  or  any  acknowledgment  in  respect  of  it  The  defenot 
ant,  at  the  expiration  of  his  lease,  refused  to  give  up  the  piece  of  land 
and  buildings  in  question.  It  was  contended  for  the  lessor  of  the 
plaintiff,  first,  that  the  encroachment  made  by  the  defendant  was  foB 
the  benefit  of  his '  landlord,  and,  therefore,  that  the  action  was  not 
barred  by  sect  2  of  stat  3  &  4  Will.  4,  c.  27 ;  and,  secondly,  that  the 
lessor  of  the  plaintiff  claimed  under  the  mortgage,  and,  therefore,  his 
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right  of  action  was  preserved  by  stat  7  Will.  4,  and  1  Vict  c.  28.  The 
learned  judge  was  of  opinion  that  the  piece  of  groand  in  question 
could  not  be  considered  as  part  of  the  demised  premises  in  respect  of 
which  rent  was  paid  by  the  defendant,  and,  therefore,  stat  3  &  4  Will 
4,  c.  27,  would  bar  the  action ;  but  that  the  right  of  the  lessor  of  the 
plaintiff  was  preserved  by  stat  7  Will  4,  and  1  Vict  c.  28.  And  there* 
upon  a  verdict  was  entered  for  the  lessor  of  the  plaintiff,  leave  being 
reserved  to  move  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit 
In  the  same  term,  (April  28,)  — 

MotUagti  Chambers  obtained  a  rule  nisi  accordingly;  against  which, 
in  this  term,*  — 

Knowles  and  Hawkins  showed  cause.  First,  prima  facie  the  law 
presumes  that  every  enclosure  made  by  a  tenant  adjoining  the  de- 
mised premises  was  made  by  him  for  the  benefit  of  his  landlord 
Lord  Abinger,  C.  B.,  in  Doe  d.  Harrison  v.  MurreU,  8  Car.  &  P.  134. 
Coleridge,  J.,  in  Doe  d.  The  Earl  of  Dunraven  v.  WUliams^  7  Car.  Sa 
P.  332.  The  piece  of  land  enclosed  by  the  defendant  became  part  of 
the  demised  premises,  and,  therefore,  was  not  held  by  the  detendant 
for  twenty  vears  without  payment  of  rent  or  acknowledgment,  within 
sects.  2  and  3  of  stat  3  &  4  WiU.  4,  c.  27.  In  Bryan  d.  Child  v.  Win* 
wood,  1  Taunt  208,  Graham,  B.,  stated  the  presumption  to  be,  that 
the  enclosure  was  taken  in  with  the  consent  of  the  lessor,  in  right  of 
the  demised  premises,  for  the  benefit  of  the  lessor  after  the  end  of  the 
lease,  with  this  qualification,  "  especially  if  the  soil  of  the  waste  was 
the  property  of  the  plaintiff's  lessor."  But  there  is  no  distinction 
between  an  encroachment  upon  the  lessor,  as  where  the  lessor  is  also 
lord  of  the  waste  encroached  upon,  and  an  encroachment  upon  a 
stranger.  Doe  d.  Lioi/d  v.  Jones,  15  M.  &  W.  580.  In  Doe  d.  Lewis 
V.  ReeSj  6  Car.  &  P.  610,  Parke,  B.,  said,  "  It  is  clearly  settled  that  the 
encroachment  must  be  taken  to  be  for  the  benefit  of  the  lessor,  unless 
it  be  clearly  shown  that  the  lessee  did  not  intend  to  hold  that  part  of 
the  lessor  as  well  as  the  resf 

[Lord  Campbell,  C.  J.  The  legal  principle  on  which  those  cases 
ought  to  be  considered  as  resting  is,  that  the  lessee  is  estopped  from 
saying  that  it  is  hb  own  property ;  it  would  be  a  strange  principle 
that  he  should  be  considered  as  stealing  for  the  benefit  of  his  land-* 
lord ;  a  fortiori  he  is  estopped  where  the  land  encroached  upon  belongs 
to  his  landlord.] 

There  is  nothing  in  this  case  to  rebut  the  presumption  that  the 
defendant  took  in  the  land  for  the  benefit  of  his  landlord. 

[Lord  Campbell,  C.  J.  He  cannot  transfer  it  to  his  landlord,  as 
against  a  third  person,  though  the  right  of  entry  may  be  barred.1 

It  will  be  said  that  the  conduct  of  the  defendant  shows  that  he 
enclosed  for  the  benefit  of  his  landlord,  and  not  for  his  own  benefit ;  but 
he  cannot  now  say  that  it  is  his  own:  it  is  part  of  the  waste,  and  he 

1  June  7,  before  Lord  Campbell,  C.  J.,  Patteson,  CoLSftiDos,  and  Erls,  JJ. 
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ought  to  have  given  it  up  with  the  remainder  of  the  estate  leased  to 
him. 

[Lard  Campbellj  C.  X  There  is  a  difficulty  in  saying  that  the 
encroachment  was  held  as  part  of  the  demised  premises ;  the  circum- 
stance of  the  defendant  asking  for  leave  to  take  in  the  piece  of  land 
negatives  the  intention  that  it  should  be  held  as  part  of  the  demised 
premises,  though  there  was  no  adverse  possession  of  it  before  stat.3 
&4  Will.4,c27.] 

In  this  case,  the  encroachment  would  be  for  the  benefit  of  the  mort- 
gagee, because,  the  lease  being  subsequent  to  the  mortgage,  the 
mortgagee  might  l^ave  treated  the  lessee  as  a  trespasser,  and  ejected 
him,  or  he  might  have  required  the  lessee  to  pay  the  rent  to  him ;  and 
if  he  did  so,  then  the  relation  of  landlord  and  tenant  would  subsist 
between  them,  though  no  lease  was  granted ;  the  defendant  was  tenant 
at  sufferance  until  notice  to  quit  was  given  him  by  his  landlord. 

SecondW,  the  right  of  the  mortgagee  is  kept  alive  by  stat  7  Will 
4,  and  1  Vict  c.  28.  Whatever  riffht  of  entry  the  mortgagee  had  has 
passed  to  the  lessor  of  the  plaintiff;  the  defendant  has  no  other  title 
except  that  derived  under  the  mortgage.  Wilson  had  no  tit^  to  give 
the  defendant ;  his  interest  was  vested  in  Maijoribanks,  who  had  the 
legal  title  for  the  remainder  of  the  term  granted  to  Gk>odwin.  Wil- 
son only  assented  to  the  assignment  by  Marjoribanks.  This  case 
shows  how  easily  the  rights  of  the  mor^gee  may  be  defeated  by 
collusion  between  the  mortgagor  and  his  lessee,  unless  they  are 
protected  by  stet  7  WilL  4,  and  1  Vict  c.  28. 

MonU^  Chambers  and  J.  H.  Henderson^  contra.  First,  if  the  de- 
fendant can  be  considered  as  tenant  at  will,  there  has  been  no  demand 
of  possession,  and,  therefore,  ejectment  will  not  lie.  But  the  encroach- 
ment in  this  case  was  not  for  the  benefit  of  the  landlord,  because  he 
repudiated  having  riven  permission  to  the  defendant  to  enclose  and 
build  for  his  benefit  In  Doe  d.  Lhyd  v.  Jones^  15  M.  &  W.  580, 
584,  when  Doe  d.  Colclaugh  v.  Mtdliner^  1  Esp.  460,  was  cited^  in 
which  Lord  Kenyon  is  reported  to  have  revolted  at  the  idea  that  the 
tenant  could  make  his  landlord  a  trespasser,  which  he  said  would 
unavoidably  be  the  case  if  the  latter  could  recover  in  ejectment^ 
Alderson,  !B.,  said,  <<  The  answer  to  that  is,  that  the  presumption  may 
be  rebutted  by  the  repudiation  of  the  landlord  as  well  as  by  the  acts 
of  the  tenant" 

[Patteson^  J.  In  Doe  d.  Colclough  v.  MuUiner^  Lord  Kenyon  was 
commenting  upon  the  tenant  teking  something  belonging  to  a  third 
person,  not  to  the  landlord.] 

In  this  case,  the  tenant  took  land  over  which  a  privilege  had  been 
granted  by  the  owner  of  it  to  another.  It  is  the  same  as  with  refer- 
ence to  the  waste  of  the  lord  of  the  manor.  Here  the  mortgagee  is 
a  third  person.  In  all  the  cases  cited,  although  there  was  nothing  to 
repudiate  the  inference,  it  was  put  as  a  matter  of  fact  to  the  jury. 
Here  the  ruling  of  the  learned  judge  was  submitted  to.  In  Doe  d. 
Harrison  v.  murreU^  8  Car.  &  P.  134,  there  was  a  verdict  for  the 
defendant 
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.  [Lard.Campbellj  C.  J.  You  need  not  trouble  yourself  further  upon 
that  point,  because  we  all  think  that  the  learned  judge  at  the  trial 
was  right  in  holding  that  this  piece  of  land,  which  was  taken  in  by 
the  tenant,  was  not  part  of  the  demised  premises,  so  as  to  prevent 
the  operation  of  stat  3  &  4  Will.  4,  c.  27.  Unless  it  could  be  con- 
sidered as  part  of  the  demised  preipises,  so  that  rent  issued  out  x>f 
it,  there  was  no  payment  of  rent,  or  acknowledgment  in  respect 
of  it] 

Secondly,  stat  7  Will.  4,  and  1  Vict  c.  28,  does  not  apply,  because 
the  lessor  of  the  plaintiff  does  not  claim  under  the  mortgage,  but 
under  the  original  lease  granted  by  the  Marqui^  of. Northampton, 
the  owner  of  the  fee. 

[Lord  Campbellj  C.  J.  The  mortgagees  had  the  legal  estate  in 
them.  Was  it  not  conveyed  to  the  lessor  of  the  plaintin  ?  and  does 
he  not  claim  under  the  mortgagee  ?] 

The  mortgage  having  ceased  to  exist,  and  having  been  destroyed 
by  the  conveyance  of  the  equity  of  redemption,  the  title  of  the 
defendant  is  derived  from  the  owner  of  the  fee. 

[Lord^Campbelly  C.J.  We  must  look  to  the  legal  title;  a  pur- 
chaser might  claim  under  the  mortgage.] 

The  legal  title  would  be  proved  without  producing  more  than  the 
assignment  of  the  legal  estate ;  the  production  of  the  mortgage  deed 
would  be  unnecessary.  Further,  stat  7  Will.  4,  and  1  Vict  c.  28,  applies 
only  where  there  is  a  subsisting  mortgage  at  the  time  when  the  action 
is  brought.  The  words  of  the  statute  are  confined  to  such  cases ;  it 
recites  that  doubts  had  been  entertained  as  to  the  effect  of  stat 
3  &  4  Will.  4,  c.  27,  "  so  far  as  the  same  relates  to  mortgages." 
This  mortgage  was  existing  nineteen  years  before,  and  the  pur- 
chaser is  bound  to  inquire  whether  there  had  been  any  outstanding 
term. 

[Erie,  J.  It  is  difficult  to  understand  why  a  mortgagee,  who  has 
only  partly  been  paid  off,  should  be  protected,  and  a  purchaser  from 
a  mortgagee  not  be  protected.] 

The  parties  stand  in  a  relation  towards  each  other  which  would 
result  in  a  perfect  title.  It  will  follow  from  the  construction  of  the 
statute  contended  for  on  the  other  side,  that  where  a  man  has  been 
in  possession  for  eighteen  years,  without  payment  of  rent  or  acknowl- 
edgment of  title,  and  the  owner  makes  a  mortgage  in  that  year, 
and  pays  it  off  in  the  subsequent  year,  he  will  have  another  twenty 
years  in  which  to  bring  an  action.  Stat.  7  Will.  4,  and  1  Vict  c.  28, 
ought  to  be  confined  to  the  protection  of  the  mortgagor.  When  the 
mortgage  has  been  paid  off,  the  statute  is  satisfied,  and  the  case 
is  governed  by  stat  3  &  4  Will.  4,  c.  27. 

[Erie,  J.  Then  the  assignee  of  the  mortgage  has  twenty  years  in 
which  to  bring  an  action ;  but  if  he  takes  the  equity  of  redemption, 
he  has  no  title.] 

He  is  then  in  the  position  of  a  stranger  who  purchases. 

Cur.  adv.  vulL 
Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court 
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This  case  likewise  depends  upon  the  construction  of  stat  7  Will  4| 
and  1  Vict  c.  28. 

Daring  the  argument,  we  overruled  the  point  made  on  behalf  of 
the  lessor  of  the  plaintiff,  that  the  bit  of  ground  for  which  the  eject* 
ment  was  brought  must  foe  considered  as  having  been  occupied  by 
him  as  part  of  the  dembed  premises  in  respect  of  which  rent  was 
paid,  for  the  conduct  of  both  parties  clearly  shows  the  contrary ;  so 
that,  a^  against  Wilson,  or  any  one  claiming  under  him,  other  than  a 
mortgagee,  lapse  of  time  woukl  be  a  bar. 

The  real  question  here  is,  whether  the  lessor  of  the  plaintiff  can  be 
considered  ^  entitled  to,  or  claiming  under,  a  mortgage."  He  is  not  a 
mortgagee,  nor  the  assignee  of  a  subsisting  mortage ;  the  mortgage 
which  Wilson  had  created  in  1823  was  paid  off  in  1834,  when  the 
mortgagee  and  the  owner  of  the  equity  ot  redemption  conveyed  all 
their  interest  to  the  person  under  whom  the  lessor  of  the  plaintiff 
claims.  Although  he  is  not  entitled  to  the  mortgage,  we  think  that 
be  claims  under  the  mortgage. 

In  no  other  way  can  the  statute  be  made  effectual  forjthe  protection 
of  mortgagees.  According  to  the  construction  we  put  upon  it  in 
Doe  d.  Massep  y.  Eyre^  the  mortgagee  might  have  maintained  an 
ejectment  after  the  expiration  of  the  twenty  years,  or  he  might  have 
transferred  this  right  of  action,  by  assigning  to  another  who  paid  him 
off.  But  suppose  that  the  mortgage  deed  contains  a  power  of  sale, 
may  the  mortgagee  not  transfer  the  same  right  to  a  purchaser?  Is 
the  purchaser  barred  by  the  lapse  of  time  ?  and  may  he  recover  back 
the  purchase  money  which  went  in  satisfaction  of  the  mortgage  ?  If 
so,  the  mortgagee,  who  has  re^larly  received  payment  of  hb  mteresti 
may  entirely  lose  his  principal,  from  the  mortgagor  having  omitted  to 
receive  rent,  or  an  acknowledgment  from  the  tenant  for  twenty  years. 
On  payment  of  the  mortgage  money,  the  mortgage  ceases  to  exist 
as  a  security  for  money ;  but  the  person  to  whom  the  mortgagee 
conveys  his  legal  interest  claims  under  the  mortgage^  although  the 
equity  of  redemption  should  likewise  be  conveyed  to  him. 

We  are,  therefore,  of  opinion  that  the  lessor  of  the  plaintiff  is 
entitled  to  our  judgment,  and  that  the  rule  to  enter  the  verdict  for 
the  defendant  must  be  discharged.  j^^  discharged. 


Reoina  v.  Aldham  and  the  United  Parishes  Insurance 

Society.! 

Michaelmas  Term,  November  10,  1851. 

Friendly  Society  —  Notice  of  Meeting — Requisition  upon  Officers. 

The  officers  of  a  friendlj  society  are  bonnd,  nnder  sect  9  of  stat  10  Geo.  4,  c.  66,  to  sign  a 
notice  to  conyene  a  general  meeting  of  its  members,  apon  a  requisition  for  that  purpose 
being  duly  made  to  them.    (Erie,  J.,  Absenting.) 


1  15  Jar.  1035. 
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In  Trinity  term,*  — 

Hawkins  moved  for  a  rule  calling  upon  the  president,  secretary,  or 
other  principal  officer  of  the  Aldham  and  United  Parishes  Insurance 
Society  to  show  cause  why  a  mandamus  should  not  issue,  command- 
ing them,  or  one  of  them,  to  sign  a  public  notice  to  convene  a  general 
meeting  of  its  members,  for  the  purpose  of  taking  into  consideration 
the  propriety  of  rescinding  or  altering  the  rules  of  the  society.  It 
appeared  from  the  affidavit  in  support  of  the  motion  that  the  society 
was  established  in  1826,  and  its  rules  were  duly  enrolled  and  certified. 
A  requisition  had  been  duly  agreed  to  and  signed  at  a  meeting  of 
upwards  of  two  hundred  members  of  the  society,  calling  upon  the 
president,  vice  presidents,  and  secretary  of  the  society  to  convene  a 
meeting.  The  requisition  had  been  delivered  to  them,  and  they  had 
declined  to  sign  it.  This  motion  is  made  after  a  similar  rule  has  been 
refused  by  Erie,  J.,  in  the  Bail  Court.  See  Reg.  v.  Bannatyne  &'  others^ 
2  Lownd.  M.  &  P.  213 ;  4  Eng.  Rep.  188.  By  &ect.  9  of  stat  10  Geo.  4^ 
c.  56,  no  rule,  confirmed  by  the  justices  of  the  peace  in  manner  afore- 
said, shall  be  altered,  rescinded,  or  repealed,  unless  at  a  general  meet- 
ing of  the  members  of  such  society  convened  by  public  notice  signed 
by  the  secretary,  or  president,  or  other  principal  officer  or  clerk  of  such 
society,  in  pursuance  of  a  requisition  for  that  purpose  by  seven  or 
more  of  the  members  of  such  society.  If  the  president  or  secretary 
of  the  society  are  not  compellable  by  mandamus  to  sign  the  requisi- 
tion, there  is  no  means  by  which  the  members  can  get  an  alteration 
of  the  rules. 

[I/rlej  J.  In  this  case  there  was  a  strong  desire,  with  good  reason, 
on  the  part  of  a  great  majority  of  the  members,  to  alter  the  rules,  but 
there  was  no  way  of  altering  them  except  by  a  general  meeting,  and 
no  way  of  convening  a  general  meeting  but  by  the  signatures  which 
the  president  and  secretary  withheld.  The  question  is,  whether  the 
signature  of  the  president  or  secretary  is  a  ministerial  act,  in  order  to 
certify  that  a  good  notice  has  been  given.] 

The  court  granted  a  rule  nisi. 

Pashley  now  showed  cause.  The  object  of  introducing  the  names 
of  many  officers  into  sect.  9  of  stat.  10  Gteo.  4,  c.  66,  was  to  give  a 
discretionary  power  to  several  persons  to  sign  the  notice.  By  sect  11, 
the  society  shall,  at  any  of  their  usual  meetings,  or  by  their  committee, 

>  if  any  such  shall  be  appointed  for  the  society,  elect  and  appoint  the 
officers  of  the  society.  In  this  society  no  committee  has  been 
appointed,  and,  therefore,  the  officers  are  appointed  by  the  society  at 
large.  In  Reff.  v.  Bannatyne  Sf  others,  2  Lownd.  M.  &  P.  213 ;  4  Eng. 
Rep.  188,  Erie,  J.,  said,  "It  appears  to  me  that  the  legislature 
intended  to  prevent  the  rules  from  being  altered,  unless  one  of  the 

-  chief  officers  should  sign  the  requisition." 

{Lord  Campbell,  C.  J.     If  the   president  and  the  other  principal 
omcers  refuse  to  sign  the  requisition,  might  the  clerk  sign  it?J 


I  June  7,  before  Lord  Campbell,  C.  J.,  Pattcbon,  Coleridge,  and  Erle,  JJ. 


COURT   OP   QUEEN'S  BENCH,  1861.  867 


Regina  v.  Aldbam  and  the  United  Parishes  Insurance  Societj. 

That  must  have  been  intended,  otherwise  the  names  of  other  officers 
would  not  have  been  mentioned. 

[Lord  Campbell^  C.  J.  Their  names  might  have  been  added,  that 
the  requisition  might  not  fall  to  the  ground  from  the  absence  of  the 
president.] 

Peacock  appeared  for  the  secretary,  and  stated  he  was  willing  to 
abide  by  the  decision  of  the  court  on  this  rule. 

Hawkins^  contra,  was  not  called  upon. 

Lord  Campbell,  C.  J.  I  entertain  the  most  profound  respect  for 
the  opinion  stated  to  have  been  given  in  thb  case,  but  I  must  exer- 
cise my  own  judgment ;  and  it  seems  to  me  that  it  was  the  intention 
of  the  legislature  to  require  that  one  of  the  officers  named  should 
sign  the  notice  to  call  a  meeting  of  members  for  the  purpose  of 
revising  the  rules,  and  not  to  give  a  power  to  the  officers  to  withhold 
the  opportunity  of  revising  what,  perhaps,  they  themselves  had  done; 
the  signature  of  one  of  the  officers  was  merely  to  authenticate  the 
fact  that  seven  members  had  signed  the  requisition.  The  words  of 
sect.  9  of  stat.  10  Geo.  4,  c.  56,  are,  that  the  notice  must  be  signed 
"  by  the  secretary,  or  president,  or  other  principal  officer  or  clerk  of 
such  society."  The  repetition  of  the  word  "  or "  seems  to  me  very 
strong  to  show  that  the  signature  was  to  be  a  formal  act.  Can  it  be 
supposed  that,  if  the  president  refused  to  give  his  sanction  to  the 
holding  of  the  meeting,  the  legislature  intended  to  give  a  discretionary 
power  to  the  clerk?  Therefore,  I  am  of  opinion  that  one  of  the 
officers  must  sign  the  notice. 

Coleridge,  J.  The  circumstance  which  Mr.  Pashley  relied  on 
appears  to  be  against  him ;  because,  if  it  was  intended  that  there 
should  be  a  discretion  in  the  officers  to  affix  or  withhold  their  signa- 
tures, so  many  officers  would  not  have  been  mentioned ;  whereas,  if 
the  signature  is  merely  formal,  for  the  purpose  of  authenticating  the 
requisition,  the  objection  would  be  secured,  viz.,  that  under  no  cir- 
cumstances might  the  signature  of  some  officer  for  that  purpose  be 
wanting. 

Erle,  J.  In  deciding  this  case  when  it  was  before  me,  I  considered 
that  the  words  of  sect.  9  of  stat  10  Geo.  4,  c.  56,  justified  me  in 
holding  that  it  was  discretionary  in  the  officers  of  the  society  to  sign 
a  notice  calling  a  general  meeting  for  altering  the  rules ;  and  I  thought 
I  saw  good  reason  why,  with  respect  to  these  societies,  there  should 
be  a  restriction  upon  the  power  of  only  seven  members  to  bring  the 
existence  of  the  society  into  peril ;  ana,  therefore,  that  the  requisition 
should  have  the  sanction  of  some  one  of  the  principal  officers  of  the 
society ;  but  as  the  other  judges  have  a  dinerent  opinion,  the  rule 
will  be  absolute.  2j^  absoUUe. 


368  COURT  OF  QUEEN'S  BENCH,  1851. 

Haacoek  v.  Reede. — Sftme  &  Moore  v.  Same. 


Hancock  v.  Reede.  —  Same  &  Moore  v.  Same.^ 

BaU  Court,  Michaftlmaii  Term,  November  7  and  13,  1851. 

Award — Effect  of  Agreement  to  refer — Finality — 'Si/fficiency  of 

AffidjoariU. 

H.  &  M.,  being  partners,  had  covered  wires  with  ^tta  percha  for  B.,  in  pursuance  of  a  con- 
tract Thev  afterwaids  assigned  the  partnership  bnsmess  to  C  H,  with  power  to  him  to 
take  proceedings  in  their  name  for  the  recovery  of  debts  due  to  them,  to  enforce  existing 
contracts,  and  to  deal  in  respect  thereof  as  they  themselves  might  have  done.  C.  IL,  after 
the  assic^nment,  also  covert  wires  for  R.  on  his  own  account,  and  brought  two  actions 
against  mm,  one  in  his  own  name,  the  other  in  the  name  of  H.  &  M.  It  had  thm  been 
agreed  between  C.  H.  and  B.  to  refer  both  actions,  and  all  matters  in  difference,  as  well 
between  H.  &  M.  and  B.  as  between  C.  H.  and  B,  to  arbitration  \  whereupon  an  order  of 
reforenoe  was  drawn  up,  and  an  award  had  been  made :— 

Hddy  on  motion  to  set  aside  die  order  of  reference  and  the  award,  that  the  agreement  to  refer 
both  actions  did  away  with  the  formal  objection,  that  the  order  of  reference  did  not  suffi- 
ciently make  it  appear  that  bol^  causes  had  been  referred ;  as  also  the  objection  to  the 
substance  of  it,  that  there  was  no  consent  of  H.  &  M.  thereto :  — 

Edd^  that  the  award  was  not  bad  for  want  of  finality  in  awarding  a  discontinuance  of  H.  & 
M.'s  action  without  determining  the  cause  of  action,  as  it  appeared  that  the  discontinuance 
had  been  entered  before  or  at  the  time  of  making  the  oraer  of  reference,  and  that  it  was 
left  to  the  arbitrator  to  decide  whether  the  discontinuance  should  remain,  and  it  was  in- 
tended that  he  should  not  proceed  further  in  that  action. 

SembUj  where  an  objection  is  made  to  an  award  for  want  of  finality,  the  affidavits  should 
clearly  point  out  what  matters  have  been  brought  before  the  arbitrator  and  left  by  him 
undetermined :  — 

Eeldf  also,  that  there  had  been  no  excess  of  jurisdiction  in  disposing  of  the  claim  of  B.  for 
deductions  from  H.  &  M.,  inasmuch  as  that  claim  arose  out  of  the  same  contract  with 
respect  to  which  the  order  of  reference  was  made. 

Pitt  Taylor  moved,  on  behalf  of  the  defendant,  for  a  rale  to  show 
cause  why  the  order  of  reference,  the  rale  of  court,  the  award,  verdict, 
and  rule  to  discontinue  in  these  actions,  should  not  be  set  aside.  In 
1849,  Walter  Hancock  &  Moore,  the  plaintii&  in  one  of  the  actions, 
were  in  partnership  as  gutta  percha  manufacturers,  and  Reede,  who 
was  under  a  contract  to  supply  the  Electric  Telegraph  Ck>mpany  with 
wires,  applied  to  Hancock  &  Moore  to  cover  the  wires  with  gutta 
percha.  They  did  so  until  the  spring  of  1850,  when,  being  in  diffi- 
culties, they  assigned  their  business  to  Charles  Hancock,  the  plaintiff 
in  the  other  action,  with  power  to  use  their  names  in  any  action  he 
might  bring  to  recover  any  debts  due  to  the  late  firm.  Charles  Han* 
cock  continued  the  supply  of  gutta  percha  to  Reede  until  differences 
arose  as  to  the  quality  of  the  article  supplied,  which  resulted  in  the 
two  actions,  both  being  brought  by  ChsLrles  Hancock,  one  in  his  own 
name,  the  other  in  the  name  of  the  late  firm,  under  the  power  of 
attorney  given  to  him  for  that  purpose.  The  declarations  claimed 
money  in  respect  of  goods  sold  and  delivered,  work  and  labor,  and  an 
account  stated. 

The  pleas  were  —  Never  indebted,  parent,  and  set-off. 

Issue  had  been  joined  in  the  cause  of  Hancock  v.  Reede^  but  not  in 

1  15  Jur.  1036. 
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the  cause  of  Hancock  8f  Moore  v.  Reede.  An  order,  however,  was 
made  at  nisi  prius,  in  the  cause  of  Hancock  v.  Reede,  referring  that 
cause,  and  all  matters  in  difference  between  the  said  parties,  including 
all  matters  in  difference  in  the  other  cause. 

The  first  objection  to  the  order  was,  that  it  did  not  appear  to  be 
made  by  consent  of  all  the  parties.  Though  Charles  Hancock  had 
power  to  sue  in  the  name  of  the  late  firm,  he  had  no  power  to  refer  a 
cause  in  their  name,  as  his  doing  so  might  expose  them  to  costs,  to 
which  they  had  not  authorized  him  to  render  them  liable.  Charles 
Hancock  was  not  empowered  to  refer  to  a  domestic  forum.  The 
power  was  "  to  ask,  demand,  sue  for,  and  receive  "  any  debt,  and  "  to 
bring  or  commence,  or  to  discontinue  or  abandon,  any  action  or  other 
proceeding."  But  if  he  could  refer  any  such  action,  he  certainly  could 
not  refer  other  matters  in  difference  between  Hancock  &  Moore  and 
Beede.  Their  liabilities  were  not  transferred  to  Charles  Hancock,  as 
well  as  their  rights. 

[Erie,  J.  The  order  appears  to  refer  matters  in  difference  only 
as  between  Charles  Hancock  and  Reede,  and  matters  in  the  cause 
between  Hancock  &  Moore  and  Reede.] 

Then  the  award  is  bad,  as  it  recites  that  the  arbitrator  has  decided 
all  matters  in  difference  between  all  the  parties;  whereas  Moore 
makes  an  affidavit  that  he  did  not  consent  to  refer  the  action  brought 
in  his  name. 

[Erie,  J.  I  think  the  general  words  of  the  power  gave  authority  to 
his  successor  to  refer  any  partnership  matter ;  therefore,  any  affidavit 
stating  that  he  did  not  do  so  would  not  help  you.] 

The  arbitrator  also  finds,  in  his  award,  as  to  damages  sustained  by 
Reede,  by  reason  of  the  inferior  quality  of  the  gutta  percha,  and  also 
as  to  certain  articles  supplied  by  him  to  Hancock  &  Moore.  This 
was  in  the  nature  of  a  claim  against  them ;  and,  at  all  events,  they 
gave  to  Charles  Hancock  no  power  to  defend  actions  for  them.  If 
damages  had  been  given  against  them,  could  they  have  been 
enforced  ? 

{Erie,  J.     An  award  may  be  good  in  part,  if  it  be  severable.] 

The  grounds  of  the  motion,  and  which  were  to  be  specified  in  the 
rule  if  it  was  granted,  were,  that  the  order  was  null.  First,  because 
no  consent  of  the  parties  interested  appeared  in  it  Secondly,  the 
assent  was  negatived  by  affidavit.  Thirdly,  there  was  no  mutuality. 
Fourthly,  it  was  uncertain  as  to  what  was  referred,  and  as  to  the  con- 
sent given;  and  also  because,  after  referring  two  causes,  the  word 
"  cause "  was  used  throughout  the  remainder  of  the  order.  Fifthly, 
it  was  insufficient,  because  it  in  fact  gave  the  arbitrator  power  over 
only  one  cause.  The  objections  to  the  award  were,  first,  the  want 
of  mutuality.  Secondly,  that  it  was  not  final.  While  it  decided 
that  the  cause  of  Hancock  Sf  Moore  v.  Reede  should  be  discontinued, 
it  did  not  dispose  of  the  cause  of  action  therein.  The  action  might 
be  recommenced,  as  if  the  plaintiffs  had  been  nonsuited.  Wild  v. 
Holt,  9  M.  &  W.  161,  which  was  recognized  in  Tunnicliffe  v.  Tedd^ 
5  C.  B.  557.  Wt/nne  v.  Edwards,  12  M.  &  W.  708.  Thirdly,  it  does 
not  appear  that  all  matters  in  difference  between  Charles  Hancock 
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and  Reede  had  been  determined.  The  arbitrator  findsi  that  ^  amongst 
the  matters  in  difference  "  are  certain  claims  as  to  the  wires,  and  he 
decides  that  several  of  them  were  defective. 

[Erie J  J.  That  is  no  ground :  the  defendant  complained  of  the 
wires  being  defectively  covered,  and  the  arbitrator  finds  that  several 
were  so.    It  may  be  that  the  several  were  all.] 

Fourthly,  it  is  not  final  as  to  certain  galvamc  batteries  and  spoiled 
wires.  The  arbitrator  finds  that,  (U  the  time  of  making'  the  order  of 
reference^  thev  were  the  property  of  Reede,  and  were  on  the  premises 
of  Charles  Hancock;  and  then  orders  Charles  Hancock  to  allow 
Reede  to  take  away  so  much  as  may  still  remain  on  the  premises. 
Fifthly,  it  does  not  say  by  whom  the  claims  between  Hancock  & 
Moore  and  Reede  were  disputed;  and  this  omission  was  intentionali 
as  Moore  was  called  as  a  witness,  and  said  that  he  did  not  dispute 
them.  Sixthly,  it  is  bad  for  excess  of  authority — first,  in  awarding 
as  to  difierences  between  Hancock  &  Moore  and  Reede  not  in  the 
cause  between  them ;  secondly,  in  examining  Moore  as  a  witness,  the 
order  giving  him  power  to  examine  only  the  parties^ 

[ErUy  J.  Moore  was  called  as  a  witness  by  Reede  himself,  was 
examined  for  him,  and  now  Reede  objects  to  his  having  been  exam- 
ined. It  is  a  rule,  that  if  a  party  haa  an  objection,  and  does  not  take 
it,  he  waives  it;  and  here  Reede  is  complaining  of  his  own  act.] 

Our.  adtf.  tmlL 

November  13.  Erle,  J.  A  motion  has  been  made  to  set  aside  an 
order  of  reference  and  an  award,  on  several  objections  to  the  form  and 
substance  of  those  instruments ;  but  they  are  all  found  to  fail  when 
the  instruments  are  applied  to  the  facts  under  which  they  were  made. 
It  appears  there  had  been  a  contract  between  the  defendant  and  a 
firm  of  Hancock  &  Moore,  for  covering  wires  with  gutta  percha, 
which  had  been  acted  on  by  both  parties.  Hancock  &  Moore 
assigned  the  partnership  concern  to  Charles  Hancock,  with  power  to 
take  any  proceedings  in  their  name  for  the  recovery  of  any  debt  due 
to. them,  and  to  enforce  any  existing  contract,  and  otherwise  to  deal 
in  respect  thereof  as  they  themselves  mi^ht  have  done.  After  this 
assignment,  Charles  Hancock  had  himself  covered  wires  for  the  de* 
fendant,  and  then  brought  two  actions  against  him,  one  in  the  name 
of  Hancock  &  Moore,  and  the  other  in  his  own,  upon  a  claim  for  the 
wires  which  had  been  covered.  It  was  agreed  with  the  defendant  to 
refer  both  actions,  and  all  matters  in  difference,  as  well  between  Han- 
cock &  Moore  and  the  defendant  as  between  the  plaintiff  and  the 
defendant ;  and  thereupon  the  order  of  reference  was  made.  Thb  at 
once  disposes  of  the  objection  to  the  form  of  the  order  of  reference, 
which  is  applicable  in  some  parts  to  a  reference  of  one,  in  others  to  a 
reference  of  two  causes ;  and  also  of  the  objection  in  respect  of  its 
substance,  on  account  of  the  alleged  absence  of  the  consent  of  Han- 
cock &  Moore  thereto.  Charles  Hancock  had  authority  in  each  case, 
and,  although  the  language  is  inaccurate,  the  intention  to  refer  both 
causes  is  sufficiently  clear.  The  award  was  objected  to  as  not  being 
final  in  respect  of  the  several  matters ;  and  the  strongest  point  was 
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the  awarding  a  discontinuance  of  Hancock  &  Moore's  action  without 
determining  the  cause  of  action.  But  it  appears  the  discontinuance 
had  been  entered  at  or  before  the  order  of  reference,  that  the  order  of 
reference  had  been  afterwards  amended  bv  consent,  and  thereby  it 
was  left  to  the  arbitrator  to  decide  whether  the  discontinuance  should 
remain ;  and  he  had  so  decided.  I  think  the  amended  order  of  ref- 
erence meant  that  he  should  not  further  proceed  in  that  action.  There 
were  other  objections  of  want  of  finality ;  but  the  defendant  does  not 
point  out  any  matter  brought  before  the  arbitrator,  and  left  by  him 
undetermined.  Stress  was  made  upon  that  portion  of  the  award  relat- 
ing to  the  property  in  the  batteries ;  but  the  question  of  property  thus 
raised  is  decided,  and  the  affidavits  do  not  show  any  doubt  or  diffi- 
culty about  the  possession.  The  award  was  further  objected  to  for 
excess  of  jurisdiction  in  disposing  of  the  claim  of  the  defendant  to 
deductions  from  Hancock  &  Moore  for  supplying  them  with  wires ; 
and  if  the  arbitrator  had  no  jurisdiction  over  this  matter  in  differencei 
there  was  a  want  of  mutuality,  which  might  have  been  fatal ;  but,  as 
the  claim  arose  out  of  the  same  contract  in  respect  of  which  the 
order  of  reference  was  made,  I  think  the  authority  given  to  Charles 
Hancock  includes  the  matter  in  difference  then  in  question.  If  he 
chose  to  enforce  the  right  of  Hancock  &  Moore  to  payment  of  their 
contract  for  covering  the  wires,  he  was  obliged  to  show  that  the  wires 
were  covered  according  to  the  contract  The  order  was  wide  enough 
to  give  authority  over  that  transaction.  I  have  the  less  hesitation  in 
coming  to  this  conclusion  upon  this  point,  because  the  defendanti 
having  himself  brought  forward  the  claims  which  were  subject  to 
these  objections,  and  called  Moore  as  his  witness  upon  the  referencei 
now  relies  upon  Moore's  affidavit  to  show  that  these  very  claims  were 
improperly  brought  forward  by  him,  and  decided  by  the  arbitrator* 
There  will  be  no  rule.  2J«fe  refused. 


Ex  parte  Milner  ;  tn  re  Milner  i;.  Rhoden.^ 

Michaelmas  Tenn,  NoTember  17,  1851. 

Mandamus  to  the  Judge  of  a  County  Court  to  hear  and  determine  a 

Plaint. 

Wheva  a  judge  of  a  comtv  conrt  Iiaa  entered  upon  the  hearin^^  of  a  plaint^  and,  from  the  otI* 
denco  adduced  before  bmi,  has  decided  that  he  had  no  jnrudiction  to  adjudicate  between 
the  parties,  a  mandamua  will  not  lie  commanding  him  to  hear  and  determine  it,  even 
although  he  maj  be  wrong  in  point  of  law. 

Contra,  if,  in  a  case  in  which  he  has  jurisdiction,  he  refuses  to  hear  it,  upon  the  mistake! 
notion  that  he  has  no  jurisdictioQ  to  do  so  in  respect  of  some  preliminary  matter. 

B.  haring  projected  a  benefit  society,  aUeging  in  his  prospectus  that  it  was  intended  to  be  a 
branch  of  another  society,  which  held  out  peculiar  adrantages  to  its  subscribers,  M.  was 
induced  to  become  a  member,  and  continued  so  from  1841  to  1849,  the  society  beine  con* 
ducted  according  to  a  code  of  rules  of  its  own,  and  not  as  a  branch  society.    A  resolntioa 

1  15  Jur.  1087. 
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was  then  passed  bj  some  of  the  members,  without  the  consent  or  knowledge  of  M.,  entirely 
dianging  the  object  of  the  society.  M.  withdrew,  and  brought  an  action  in  the  connty 
court  for  the  recovery  of  his  subscriptions.  The  judge,  upon  proof  of  these  facts,  decided 
that  he  had  no  jurisdiction  to  adjudicate  between  the  parties,  and  nonsuited  M. :  — 

Hdd,  that  a  mandamus  would  not  go  commanding  him  to  hear  and  determine  the  caase. 

Kenealy  moved  for  a  rule  calling  upon  the  judge  of  the  County 
Court  of  Shropshire,  held  at  Madeley,  to  show  cause  why  a  mandamus 
should  not  issue  commanding  him  to  hear  and  determine  a  plaint  in 
which  Richafd  Childe  Milner  was  the  plaintiff,  and  Joseph  Rho- 
den  the  defendant.  Upon  the  hearing  oi  the  plaint,  which  claimed 
8^  1^.  8(L  as  money  had  and  received,  the  following  facts  were  proved : 
In  1841,  the  defendant  had  issued  a  prospectus  for  the  purpose  of 
founding  a  benefit  society,  as  a  branch  of  the  Manchester  Unity 
of  Odd  Fellows,  the  members  whereof  are  entitled  to  benefit  money, 
relief,  hospitality,  and  introduction  to  business  from  any  other 
branch  of  the  same  society,  all  the  branches  of  the  Manchester  Unity 
being  a  brotherhood,  ana  bound  by  their  rules  and  ordinances  to 
befriend  the  members  of  any  other  branch'  who  may  solicit  their  aid. 
The  plaintiff  relying  upon  the  prospectus,  and  with  the  distinct  assur* 
ance  that  the  proposed  Odd  Fellows'  club  should  be  a  branch  of  the 
Manchester  Unity,  had  paid  subscriptions,  amounting  to  8/.  Is.  8^,  to 
the  defendant,  who  was  appointed  treasurer  of  the  projected  club,  and 
at  whose  house  the  meetings  for  the  purpose  of  founding  it  had  been 
held.  The  club  had  never  been  enrolled  under  the  statutes  which 
regulate  friendly  societies,  but  had  a  code  of  rules  in  perfect  accord- 
ance with  the  rules  of  the  Manchester  Unity.  It  continued  in  exist- 
ence for  some  years,  being  always  considered  by  the  plaintifi*  and  the 
other  members  as  a  branch  of  the  Manchester  Unity.  In  1849,  how- 
ever, the  defendant  and  other  members  passed  a  resolution  that  the 
club  should  be  altogether  changed,  and  cease  to  be  connected  with 
the  Manchester  Unity ;  and  they  agreed  that  it  should  be  for  the 
future  a  private  benefit  club,  affording,  relief  to  its  members  only  in 
its  immediate  locality.  The  plaintiff,  with  about  twenty  other  mem- 
bers, knew  nothing  whatever  of  this  resolution  until  after  it  had 
passed ;  and  they  then  protested  against  it,  and  withdrew  from  any 
connection  with  the  others,  claiming,  however,  to  have  their  subscrip- 
tions returned.  The  defendant  and  the  other  members  refused  to 
accede  to  this,  and  the  plaintiff  then  brought  this  action  to  recover 
his  share.  Upon  this  evidence,  the  judge,  after  hearing  counsel  on 
both  sides,  decided  that  he  had  no  power  to  adjudicate  upon  the  claim, 
inasmuch  as  there  was  a  partnership  between  the  parties,  and  no 
liquidated  balance  had  been  struck ;  and,  therefore,  the  question  could 
be  determined  only  in  a  court  of  equity.  The  plaintiff  was  accord- 
ingly nonsuited.  It  was  now  contended  on  his  behalf,  that  where 
money  is  subscribed  for  a  particular  purpose,  which  is  not  carried  out, 
it  might  be  recovered  back  in  an  action  for  money  had  and  received 
to  the  use  of  the  subscriber.  Walstab  v.  Spotliswoode^  15  M.  &  W. 
601.     Nockels  v.  Crosby,  3  B.  &  Cr.  814. 

[JErte,  J.  This  company  existed  from  1841  to  1849,  and  then  there 
is  a  change,  whereby  the  original  purpose  is  defeated.] 
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^m 


Ex  parte  Milner ;  in  re  MUner  v.  Bhodcn. 


In  Reff.  V.  Richards^  15  Jur.  359 ;  s.  c  3  Eng.  Rep.  410,  it  was 
held,  that  if  inferior  courts  abstain  from  entering  into  the  merits 
of  a  case  in  consequence  of  a  wrong  decision  upon  a  preliminary 
matter,  a  mandamus  will  be  issued  to  compel  them  to  entertain  the 
matter.  The  judge  was  wrong,  arid  this  court  had  jurisdiction  to 
interfere. 

Erle,  J.  Where  a  question  within  the  jurisdiction  of  the  county- 
court  is  brought  before  the  judge,  and  decided  by  him,  I  have  no 
jurisdiction  to  interfere  upon  the  ground  that  he  was  wrong  in  point 
of  law.  It  seems  to  me  that  the  judge  in  this  case  had  a  full  under- 
standing of  the  facts ;  and  even  assuming  he  was  wrong  in  point  of 
law,  the  court  will  not  issue  a  mandamus  to  compel  him  to  rehear 
them.  There  is  a  distinction  between  this  case  and  Reg,  v.  Richards. 
There  the  refusal  to  adjudicate  was  in  respect  of  a  preliminary  mat- 
ter, and  the  court,  being  of  opinion  that  the  judge  was  wrong  in  his 
decision  as  to  that  preliminary  matter,  held,  that  the  case  fell  within 
the  general  principle,  that  where  an  inferior  tribunal  improperly 
refuses  to  enter  upon  a  complaint,  a  mandamus  will  issue.  But  here 
the  question  was  entertained  and  decided  by  the  judge.  It  appears  to 
me  that  he  was  right  in  his  decision.  The  cases  cited  on  behalf  of 
the  plaintifi',  to  show  that  he  had  a  cause  of  action,  are  clearly  distin- 
guishable. K  a  party  enter  into  an  inchoate  company,  and  deposit 
money  in  consideration  of  having  an  interest  th^ein  whei)  it  comes 
into  existence,  and  it  never  does  so,  lie  may  recover  back  the  deposit. 
But  this  was  not  a  company  which  was  merely  proposed  to  be  formed, 
and  never  came  into  esse^  but  one  which  exercised  its  powers  as  a 
society  from  1841  to  1849  ;  then,  in  the  absence  of  the  complainant, 
a  resolution  is  passed,  whereby  the  main  purpose  for  which  he  became 
a  member  is  defeated ;  but  the  company  being  actually  formed,  I 
think  this  is  a  dispute  between  one  partner  and  his  fellow-partners, 
and  the  judge  had  some  ground  for  his  refusal  to  adjudicate. 

Rule  refused. 
VOL.  VI.  32 
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DURING  THE  YEAR  1851. 


•Scott  v.  De  Richebourgh.^ 

Trinity  Term,  June  11,  1851. 

Practice  —  Set-off  of  Costs  —  Attorneys   Lien  —  93rf   Reg.   Oerki 

SL  T.,  2  WilL  4. 

A  declaration  contained  three  counts :  on  two  counts  issues  in  fact  were  found  for  the  plain- 
tiff; on  the  third,  which  was  for  a  distinct  cause  of  action,  judgment  on  the  demurrer  had 
heen  given  for  the  defendant :  — 

HtM,  that  the  defendant's  costs  of  the  demurrer  must  be  deducted  from  the  costs  of  the  plain* 
tiff',  and  that  the  defendant's  attorney  had  no  lien,  the  costs  of  the  judgment  on  domuxrer 
being  interlocutory  costs  within  the  proviso  of  the  93d  rule  of  Hilary  term,  2  WilL  4. 

Ortgory  v.  The  Duke  of  Bruntwick,  3  C.  B.  481,  distinguished. 

A  RULE  had  been  obtained  by  X  Browtiy  in  Easter  term,  calling 
upon  the  defendant  to  show  cause  why  satisfaction  should  not  be 
entered  on  the  roll  in  this  cause,  as  to  the  judgment  signed  and  en* 
tered  upon  the  part  of  the  defendant,  the  plaintiff  also  entering  satis- 
faction upon  the  said  roll  for  the  like  amount,  in  part  satisfaction  of 
the  judgment  recovered  by  the  plaintiff  against  the  defendant  in  this 
action.  The  declaration  contained  three  counts  —  the  first  and  second 
on  distinct  bills  of  exchange,  the  last  on  an  account  stated.  On  the 
first  and  last  counts  issues  in  fact  were  joined,  and  found  for  the 
plaintiff;  on  the  second,  judgment  on  demurrer  had  been  given  for 
the  defendant.  The  plaintiff's  costs  of  the  issues  in  fact,  and  the  de- 
fendant's costs  of  the  demurrer,  had  been  taxed  on  the  same  day,  and 
"^ —  >  ■ 

1  15  Jur.  882. 
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a  separate  allocatur  given  for  the  amount  of  each ;  and  th^  plaintiff 
now  sought  to  set  off  and  deduct  the  defendant's  costs  from  his  own 
costs  and  damages. 

Hawkins  (June  11)  showed  cause.  If  it  were  not  for  the  question 
of  the  lien  of  the  defendant's  attorney  upon  the  costs,  there  could  be 
no  opposition  to  this  rule,  but  it  is  resisted  on  the  ground  that  the 
lien  of  the  attorney  ought  to  be  protected.  It  is  true,  these  are  costs 
in  the  same  action,  but  the  count  on  which  the  defendant  obtained 
judgment  is  for  a  totally  distinct  cause  of  action,  which,  in  fact, 
might  have  been  made  the  subject  of  a  separate  action.  By  the  rule 
of  H.  T.,  2  Will.  4,  r.  93,  Arch.  110,  "  no  set-off  of  damages  or  costs 
between  parties  shall  be  allowed,  to  the  prejudice  of  the  attorney's 
lien  for  costs,  in  the  particular  suit  against  which  the  set-off  is  sought : 
provided  nevertheless,  that  interloctUorp  costs  in  the  sanhe  suit,  awarded 
to  the  adverse  party,  may  be  deducted."  Here  it  is  submitted  that 
the  costs  are  not  interlocutory. 

\Maule,  J.  Surely  they  arc  so  for  this  purpose.  When  there  are  two 
juagments  in  the  same  action,  the  costs  of  the  first  must  be  interloc* 
utory.] 

There  were  two  distinct  judgments  on  two  distinct  causes  of  action. 

[JerviSj  C.  J.  When  this  rule  was  moved,  it  was  suggested  that 
the  practice  of  the  cofarts  was  not  uniform.] 

The  Court  of  Queen's  Bench  always  protected  the  attorney's  lien, 
and  this  court  never  regarded  it,  till  the  above  rule  made  the  practice 
uniform  in  all  the  courts.  The  question  merely  is,  Are  these  inter^ 
locutory  costs  ?  —  and  it  remains  for  the  court  to  interpret  the  terms  of 
the  rule.   . 

[  Taifourd^  J.  Judgment  on  the  demurrer  is  not  final :  error  could 
not  be  brought  till  the  other  issues  were  disposed  of. 

Jervis,  C.  J.  In  an  action  against  several,  could  the  costs  obtained 
by  one  be  set  off  against  those  incurred  by  another?] 

They  probably  might 

J.  Brown^  in  support  of  the  rule.  The  point  last  put  by  the  chief 
justice  has  been  expressly  decided  in  the  affirmative  in  the  cases  of 
Oeorge  v.  Elston  or  others^  1  Bing.  N.  C.  513,  and  Lees  v.  Reffitt 
8f  others,  3  Ad.  &  El.  707. 

[Maule,  J.  If  the  costs  in  different  actions  are  sought  to  be  set  off, 
which  cannot  be  done  without  coming  to  the  court,  the  attorney's 
lien  is  protected ;  but  here  the  application  need  not  have  been  made 
to  the  court  It  was  said,  in  a  case  in  this  court,  Dunn  v.  West,  1 
Lownd.  M.  &  P.  1 ;  s.  c.  16  Jur.  88, 1  Eng.  Rep.  325,  two  or  three  terms 
ago,  that  the  court  would  not  protect  an  attorney's  lien  on  the  costs 
where  an  action  and  all  matters  in  difference  had  been  referred  to 
arbitration.     Here  these  costs  should  have  been  set  off  on  taxation.] 

The  costs  of  the  whole  action  were  before  the  master  at  once,  but 
the  attorney  for  the  defendant  demanded  a  separate  allocatur,  on 
the  authority  of  the  case  of  Gregory  v.  The  Duke  of  Brunswick,  in 
error,  3  C.  B.  481. 
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[JerviSyjD.  J.  The  court,  in  giving  judgment  in  that  case,  (p.  493,) 
say,  "  The  3  &  4  Will.  4,  c.  42,  s.  34,  provides,  that  where  judgment 
shall  be  given  either  for  or  against  a  plaintiff  or  demandant,  or 
for  or  against  a  defendant  or  tenant,  upon  ani/  demurrer  joined 
in  any  action  whatever,  the  party  in  whose  favor  such  judgment 
shall  be  given  shall  also  have  judgment  to  recover  bis  costs  in 
that  behalf;  and  though  the  object  of  the  statute  was  to  provide 
for  cases  not  included  in  the  8  &  9  Will.  3,  c.  11,  s.  2,  which  had  been 
construed  not  to  extend  to  any  cases  except  where  the  plaintiff  would 
have  recovered  his  costs  if  he  had  recovered,  its  terms  are  so  generaly 
that  there  seems  to  be  no  question  but  that  it  gives  a  right  to  a  judg- 
ment and  costs  in  all  cases  of  demurrer.  It  is  impossible  for  us  to 
take  notice  that  the  plaintiff  has  had  those  costs  allowed  by  way  of 
deduction  out  of  the  general  costs  given  to  the  defendant,  for  there  is 
no  averment  on  the  record  to  warrant  such  an  assumption."  So  that 
they  assume  that  the  costs  of  the  demurrer  would  be  set  off  against 
the  general  costs  on  taxation.] 

The  rule  of  H.  T.,  2  Will.  4,  r.  74,  «  That  no  costs  shall  be  allowed 
on  taxation  to  a  plaintiff  upon  any  counts  or  issues  upon  which  he 
has  not  succeeded,  and  the  costs  of"^  all  issues  found  for  the  defendant 
shall  be  deducted  from  the  plaintifTs  costs,"  applies  to  issues  in  fad 
only ;  but  the  rule  (r.  93)  cited  by  Mr.  Hawkins  was  merely  made  to 
reconcile  the  practice  of  all  the  courts,  as  costs  in  different  actions  in 
*this  court  used  to  be  set  off,  (see  Chit  Arch.  110;)  which  is  fully 
borne  out  by  Bridges  v.'  Smytk^  8  Bing.  59.  Tindal,  C.  J.,  in  giving 
judgment  in  George  v.  Elston^  says,  "I  think  the  rule  of  H.  T.,  2 
Will.  4,  r.  93,  applies  to  cases  where  there  is  a  cross  claim  for  costs  in 
separate  actions."  Lees  v,  Reffit  fully  supports  that  view;  and  there* 
fore,  if,  as  in  those  actions,  the  costs  of  one  defendant  can  be  set  off 
against  another  defendant,  without  regard  to  the  attorney's  lien,  afor^ 
tiori  the  costs  of  one  issue  found  for  the  defendant  can  be  set  off 
against  the  costs  of  the  other  issues  found  against  the  same  defendant. 
There  is  no  express  decision  on  the  point,  and  the  only  dictum  to  be 
found  on  the  subject  is  that  of  Coleridge,  J.,  in  Burden  v.  Flower^  7 
Dowl.  786,  who  says,  "  If  the  defendant  should  succeed  at  the  trial  on 
the  issues  in  fact  raised  on  this  record,  he  would  have  the  costs  of 
those  issues  to  set  off  against  the  costs  of  the  demurrer."  The  lien 
can  only  really  be  said  to  exist  on  a  sum  actually  due  after  the  balance 
has  been  struck.  (See  Chit  Arch.  110.)  "  The  attorney's  lien  ex- 
tends only  to  the  balance  which  is  ultimately  to  be  paid  over  to  the 
client  upon  the  general  and  final  result  of  the  cause ;  and  whatever 
costs  may  be  due  to  the  opposite  party  in  the  particular  cause,  whether 
they  are  costs  of  special  issues  found  for  him,  or  of  interlocutory  pro- 
ceedings, he  has  a  right  to  deduct  them,  without  regard  to  the  amount 
which  may  be  due  from  the  client  to  the  attorney  "  If  such  costs 
may  not  be  deducted  from  the  general  costs,  this  hardship  might  arise, 
that  a  plaintiff  might,  in  effect,  have  to  pay  costs  to  an  insolvent  de- 
fendant, and  receive  none  in  return,  although  the  balance  on  the 
whole  were  greatly  in  the  plaintiffs  favor. 
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Jervis,  C.  J.  I  think  this  rule  must  be  made  absolute.  The  case 
of  George  v.  Elston  shows  that  the  rule  in  question  only  applies  to 
costs  in  separate  actions,  when  the  lien  of  the  attorney  is  sought  to 
be  evaded,  and  is  protected  by  the  court  This  decision  is  in  no 
respect  conflicting  with  that  of  Gregory  v.  The  Duke  of  Brunswick ;  in 
that  case,  no  award  of  costs  of  the  demurrer  appeared  on  the  record, 
in  violation  of  the  3  &  4  Will.  4,  c.  42,  s.  34 ;  but  here,  when  the 
record  is  made  up,  such  award  will  appear,  although  no  costs  have 
literally  been  paid. 

Maule,  J.  I  am  of  the  same  opinion.  The  interlocuiory  costs 
mentioned  in  the  proviso  of  the  rule  are  all  costs,  the  right  to  which 
accrued  before  the  last  stage  of  the  suit,  i.  e.,  before  the  final  judgment 
of  the  court  upon  the  whole  record.  If  we  held  otherwise,  great 
hardship  might  possibly  arise,  as  Mr.  Brown  has  pointed  out 

Cresswell,  J.  I  see  no  reason  to  diflfer  from  the  opinion  of  Tin- 
dal,  C.  J.,  expressed  in  George  v.  Elston, 

Talfourd,  J.,  concurred.  jiirfe  absolute. 


Robinson  &  Wife  v.  Bristol.^ 

Trinity  Term,  Jane  6  and  9,  1851. 

Advowson —  Quare  Impedit —  United  Churches  —  Act  of  Unions  Ef- 
feet  of —  Words  of  Description  in  Deed — Disseizin  by  Usurpation 
—  7  Ann,  c.  18. 

A  declaration  in  quare  impedit ^  for  disturbing  the  plaintiffs'  presentation  to  the  Chnrch  of  B. 
with  D.  and  A.,  alleged  that  one  S.  H.  was  seized  of  a  moietj  of  the  adrowson  of  the  said 
church  in  gross  as  of  foe,  and  was  entitled  to  present  to  the  same,  every  alternate  tarn,  the 
other  moietj  and  alternate  right  belonging  to  the  Earl  of  B. ;  and  being  so  seized,  S.  H. 
presented,  in  his  proper  turn,  his  clerk,  who  was  admitted,  institntcd,  and  inducted :  that, 
on  his  resignalioUf  the  Earl  of  B.  presented  the  said  S.  H. ;  that  S.  U.  died  so  seized  of  the 
said  moietjf  which  thereupon  became  vested  in  the  plaintiffs  in  right  of  the  wife  as  heiress 
of  S.  H.,  who  are  entitled  to  present  in  the  turn  which  was  of  S.  H. 

Plea — That  the  plaintiffs  oac^ht  not  to  present,  because  S.  H.  was  not  seized  modo  etfirmcu 
By  a  special  verdict,  it  was  found  that  B.  with  D.  was  a  parish  and  rectory,  and  A.  a  parish 
and  vicarage,  in  the  same  countv  and  diocese,  being  two  miles  and  a  haUT  apart,  ana  both 
above  the  annual  value  of  6/.  In  1718,  the  bishop  of  the  diocese,  at  the  request  and  with 
the  consent  of  B.  G.  and  the  Earl  of  B.,  then  patrons  of  A.  and  B.  with  D.  respectively, 
and  of  the  joint  incumbent  of  the  two  churches,  duly  made  an  act  of  nnion,  by  which  the 
vicarage  and  church  of  A.,  with  its  appurtenances,  &&,  was  united  and  annexed  to  the 
rectory  of  B.  with  D. ;  and  it  was  decreed  that  the  nnited  churches  should  be  held  and  re- 
puted as  one  benefice,  and  that  one  clerk,  at  the  alternate  presentation  of  the  Earl  of  B. 
and  R.  G^  should  hold  both  as  one  benefice,  under  the  name  of  the  rector  of  B.  with  A. 
That  after  this  union  the  representatives  of  B.  G.  and  the  Earl  of  B.  respectively  pre- 
sented to  the  united  churches  on  the  first  and  second  vacancies.  That  B.  G.,  son  and  neir 
of  the  above  R.  G.,  in  1760,  conveyed  to  S.  H.,  in  fee,  "all  that  the  perpetual  advowson  or 
alternate  right  of  presentation  of  and  to  the  vicarage  of  the  parish  church  of  A.,  and  all 
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other  the  advowsons,  tenements,  and  hereditaments,  and  parts  and  shares  of  advowsons, 
&c.,  of  him,  the  said  R.  G.,  situate  and  being  in  A."  That  the  title  of  S.  U.  to  the  moiety 
of  tlie  Church  of  B.  with  D.  and  A.  was  derived  in  no  other  way  than  by  the  above  deed. 
That  the  subsequent  presentations,  including  those  in  the  declaration,  were  made  to  the 
united  benefice  alternately  by  those  claiming  under  R.  G.,  and  the  Earl  of  B. ;  and  that 
all  the  interest  of  R.  G.,  if  any,  after  the  act  of  union,  in  the  adrowson  of  A^  became 
vested  in  S.  H.,  in  the  declaration  mentioned :  — 

Held^  first,  that  assuming^  the  act  of  union  to  have  the  legal  effect  of  converting  the  two  ad- 
vowsons  into  one,  such  as  described  in  the  declaration,  sach  advowson  did  not  pass  under 
the  specific  or  general  terms  of  the  deed  of  1760. 

Secondly,  that  the  presentation  by  S.  H.,  as  alleged  in  the  declaration,  was  not  conclnsivo 
in  favor  of  the  plaintiffs,  inasmuch  as  usurpation,  since  the  7  Ann.  c  18,  does  not  consti- 
tute a  seizin,  but  only  evidence  of  it ;  and  the  special  verdict  had  negatived  all  title  except 
by  the  deed  of  1760. 

Quare,  whether  the  mere  act  of  union  by  the  bishop,  at  common  law,  has  any  legal  effect 
on  the  rights  and  title  of  the  patrons  to  their  respective  advowsons. 

QuARE  iMPEDiT.  A  Special  verdict  was  taken  by  consent  at  the 
trial,  before  Parke,  B.,  at  the  Lincolnshire  Summer  assizes,  1849. 
The  declaration  was  as  follows :  John,  Bishop  of  Lincoln,  Frederic 
William,  Marquis  of  Bristol,  and  Lord  Charles  Hervey,  were  sum- 
moned to  answer  Harrison  Robinson  and  Jane  Mary  his  wife,  of  a 
plea,  that  they  permit  them  to  present  a  fit  person  to  the  Church  of 
Brauncewell  with  Dunsby  and  Anwick,  in  the  county  of  Lincoln, 
which  is  vacant,  and  belongs  to  their  presentation  in  right  of  the  said 
Jane  Mary ;  and  whereupon  the  said  Harrison  Robinson  and  Jane 
Mary  his  wife  complain,  for  that  whereas  one  Samuel  Hazelwood, 
heretofore,  to  wit,  on  the  4th  of  June,  1812^  was  seized  of  a  moiety  of 
the  advowson  of  the  Church  of  Brauncewell  with  Dunsby  and  Anwick, 
in  the  county  of  Lincoln,  as  in  gross  by  itself  as  of  fee  and  right,  and 
was  entitled  to  present  to  the  same  every  alternate  turn  —  that  is  to 
say,  one  turn  in  every  two  turns — the  other  moiety  of  the  said  ad- 
vowson, and  the  other  of  the  said  two  turns,  then  belonging  to  Fred- 
eric William,  Earl  of  Bristol,  as  in  gross  by  itself  as  of  fee  and  right ; 
and  being  so  seized  thereof,  he,  the  said  Samuel  Hazelwood,  after* 
wards,  to  wit,  on  the  day  and  year  last  aforesaid,  presented  to  the 
said  church,  then  being  vacant,  in  the  proper  turn  of  him,  the  said 
Samuel  Hazelwood,  one  Robert  Denny  Rix  Spooner,  his  clerk,  who, 
on  the  present  action  of  the  said  Samuel  Hazelwood,  was  admitted, 
instituted,  and  inducted  into  the  same,  in  the  time  of  peace,  in  the 
time  of  our  late  sovereign  lord  King  George  HI.;  and  the  said 
Samuel  Hazelwood  being  so  seized  of  the  one  moiety  of  the  said 
'  advowson  as  aforesaid,  and  Frederic  William,  Earl  of  Bristol,  being 
seized  as  of  fee  and  right  of  the  other  moiety  of  the  said  advowson 
of  the  said  Church  of  Brauncewell  with  Dunsby  and  Anwick,  and  of 
the  right  to  present  to  the  same  in  the  other  of  the  said  two  turns  as 
aforesaid,  the  said  church  afterwards,  to  wit,  on  the  3d  of  June,  1826, 
became  vacant  by^  the  resignation  of  the  said  Robert  Denny  Rix 
Spooner,  whereby  it  then  belonged  to  the  said  Frederic  William, 
Earl  of  Bristol,  as  in  his  proper  turn,  to  present  to  the  said  church ; 
whereupon  the  said  Frederic  William,  Eari  of  Bristol,  to  wit,  on  the 
10th  of  June,  1826,  presented  to  the  said  church  the  said  Samuel 
Hazelwood,  his  clerk,  who,  on  the  presentation  of  the  said  Frederic 
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William,  Earl  of  Bristol,  was  admitted,  instituted,  and  inducted  into 
the  same,  in  the  time  of  peace,  in  the  time  of  our  late  sovereign  lord 
King  George  IV. ;  and  the  said  Samuel  Hazelwood,  being  90  seized 
of  the  said  moiety  of  the  said  ad  vowson  of  the  said  Church  of  Braunce- 
well  with  Dunsby  and  Anwick  as  above  mentioned,  afterwards,  to 
wit,  on  the  18th  of  March,  1846,  died  so  seized  of  his  said  estate 
therein,  after  whose  death  the  said  moiety  of  the  said  advowson  de- 
scended to  the  said  Jane  Mary,  then  the  wife  of  the  said  Harrison 
Robinson,  as  the  only  sister  and  heiress  of  the  said  Samuel  Hazel* 
wood,  the  then  patron  and  holder  thereof,  whereby  the  said  Harrison 
Robinson  and  Jane  Mary  his  wife  became  seized  of  the  said  moiety 
of  the  said  advowson  of  the  said  Church  of  Brauncewell  with  Dunsby 
and  Anwick  in  the  right  of  the  said  Jane  Mary ;  and  the  said  churcn 
having  become  vacant  by  the  death  of  the  said  Samuel  Hazelwood 
as  aforesaid,  and  still  being  vacant,  it  then  belonged,  and  still  belongs^ 
to  them,  the  said  Harrison  Robinson  and  Jane  Mary  his  wife,  in  right 
of  the  said  Jane  Mary,  to  present  as  in  their  proper  turn  — that  is  to 
say,  in  the  turn  which  was  of  the  said  Samuel  Hazelwood  as  afore- 
said, a  fit  person  to  the  said  church,  being  so  vacant  as  last  aforesaid; 
and  the  said  John,  Bishop  of  Lincoln,  Frederic  William,  Marquis  of 
Bristol,  and  Lord  Charles  Hervey,  unjustly  hindered  them  from  pre- 
senting a  fit  person  to  the  said  church,  and  still  do  hinder  them, 
whereby,  &c.  To  this  the  bishop  pleaded  the  usual  disclaimer.  Lord 
Charles  Hervey  traversed  having  hindered  the  presentation ;  and  the 
Marquis  of  Bristol,  amongst  other  pleas,  pleaded  that  the  said  Harri- 
son Robinson  and  Jane  Mary  his  wife  ought  not  to  present,  as  in  the 
declaration  mentioned,  because  he  says  that  the  said  Samuel  Hazel- 
wood  was  not  seized  of  a  moiety  of  the  advowson  of  the  Church  of 
Brauncewell  with  Dunsby  and  Anwick  in  manner  and  form  as  above 
alleged ;  on  which  issue  was  joined. 

The  following  are  the  material  parts  of  the  special  verdict :  That 
before  and  at  the  time  of  the  making  of  the  act  of  union  hereinafter 
mentioned,  Brauncewell  with  Dunsby  was  a  parish  in  the  county  of 
Lincoln,  and  a  rectory,  and  that  Anwick  was  then  also  a  parish  in  the 
said  county,  and  a  vicarage,  (the  rectory  of  Anwick  having  been  there- 
tofore appropriated,  and  the  said  vicarage  endowed  according  to  law.) 
That  before  and  at  the  time  of  the  sealing  and  delivery  of  the  deed 
hereinafter  mentioned,  Robert  Oardiner  was  seized  as  of  fee  in  gross 
of  the  advowson  of  the  said  vicarage  of  Anwick,  and  John,  Lord  Her- 
vey, (afterwards  John,  Earl  of  Bristol,)  was  seized  as  of  fee  of  the 
advowson  of  the  said  rectory  of  Brauncewell  with  Dunsby ;  and  that, 
the  said  respective  parties  being  so  seized  as  aforesaid,  a  certain  deed, 
bearing  date  the  29th  of  March,  1703,  was  then  duly  signed,  scaled, 
and  delivered  by  the  said  Robert'  Gbrdiner  and  the  said  John,  Lord 
Hervey,  respectively,  namely,  one  part  by  the  said  Robert  Gardiner, 
and  the  other  part  by  the  said  John,  Lord  Hervey.  The  deed  was 
then  set  out,  which,  after  reciting  that  the  parties  were  respectively 
seized  as  above  of  the  advowsons  of  the  two  churches  lying  contigu- 
ous to  one  another,  proceeded:  "  And  whereas  the  said  Kol^rt  Ganli- 
ner  and  the  said  John,  Lord  Hervey,  are  minded  and  desirous  that  the 
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care  of  the  said  vicarage  and  rectory  may  for  the  fatare  be  supplied 
by  one  clerk ;  and  whereas  the  said  John,  Lord  Hervey,  at  the  instance 
and  request  of  the  said  Robert  Gardiner,  hath  presented  William 
Everingham,  clerk,  to  the  said  Church  of  Brauncewell,  the  said  Wil- 
liam Everingham  being  formerly  presented  to  the  said  vicarage  of 
Anwick  by  the  said  Robert  Gardiner,  or  those  under  whom  he  claims, 
the  said  Robert  Grardiner,  in  consideration  thereof,  and  of  the  sum  of 
IO5.  to  the  said  Robert  Gardiner  by  the  said  John,  Lord  Hervev,  in 
hand  paid,  the  said  Robert  Grardiner,  for  him,  his  heirs  and  assigns, 
hath  granted,  bargained,  and  sold,  and  by  these  presents  doth  grant, 
bargain,  and  sell  unto  the  said  John,  Lord  Hervey,  and  his  assigns, 
the  first  and  next  advowson,  nomination,  presentation,  and  free  dis- 
position of  the  said  vicarage  of  the  Church  of  Anwick  aforesaid, 
whensoever  or  howsoever  the.  said  church  first  and  next  shall  happen 
to  be  void,  any  honest  and  learned  clerk  to  present  to  the  same,  and 
to  do  and  perform  any  other  matter  or  thing  touching  or  concerning 
the  same. 

^^  Item.  It  is  agreed  by  and  between  the  said  parties  to  these  pres- 
ents,  that  in  regard  that  the  said  two  Churches  of  Anwick  and  Braunce« 
well  are  of  small  value,  and  may  be  well  supplied  by  one  clerk,  which, 
being  united  and  laid  together,  will  be  a  convenient  maintenance  for 
one  person,  and  for  the  future  may  be  supplied  accordingly,  the- said 
John,  Lord  Hervey,  doth  hereby,  for  him  and  his  assigns,  covenant  and 
grant  to  and  with  the  said  Robert  Gurdiner,  his  heirs  and  assigns, 
that  whensoever  or.  howsoever  the  said  rectory  of  Brauncewell  shall 
be  void  after  the  first  presentation  made  by  the  said  John,  Lord  Her- 
vey, to  the  said  vicarage  and  Church  of  Anwick  by  virtue  of  these 
presents  as  aforesaid,  that,  then  it  may  be  lawful  to  and  for  the  said 
Robert  Gardiner,  his  heirs  and  assigns,  to  present  one  able  and  learned 
clerk  to  the  said  rectory  and  Church  of  Brauncewell ;  and  it  is  hereby 
declared  and  agreed,  that  the  said  Robert  Gardiner  and  the  said  John, 
Lord  Hervey,  their  heirs  and  assigns,  shall  firom  time  to  time,  and  at  . 
all  times  hereafter,  whensoever  or  howsoever  the  aforesaid  Churches 
of  Anwick  and  Brauncewell  shall  happen  to  be  void,  present  their 
clerks  to  the  same  by  turns,  aitemis  vidbm^^  &c.  That,  after  the 
execution  of  the  said  deed,  and  in  pursuance  thereof,  and  before  the 
making  of  the  said  act  of  union  hereinafter  particularly  mentioned, 
namely,  on  the  23d  of  December,  1717,  the  Rev.  Henry  Craske  was 
duly  presented,  instituted,  and  inducted  to  the  said  rectory  of  Braunce- 
well with  Dunsby,  and  also  on  the  same  day  to  the  said  vicarage  of 
Anwick,  on  the  presentation  of  the  said  John,  Earl  of  Bristol,  to  the 
said  rectory  and  vicarage  respectively.  That,  from  the  time  of  the 
sealing  and  delivering  of  the  said  deed,  until,  and  at  the  time  of,  the 
making  of  the  said  act  of  union  hereinafter  mentioned,  the  said  John, 
Lord  Hervey,  (afterwards  John,  Earl  of  Bristol,)  continued  to  be,  and 
was,  seized  as  of  fee  of  the  said  advowson  of  the  said  rectory  of 
Brauncewell  with  Dunsby,  and  the  said  Robert  Grardiner  continued 
to  be,  and  was,  seized  as  of  fee  of  the  said  advowson  of  the  said 
vicarage  of  Anwick,  subject  respectively  to  the  arrangement  so  made 
by  the  said  deed ;  and  that  from  the  time  of  the  said  institution  and 
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induction  of  the  said  Henry  Craske,  until,  and  at  the  time  of,  making 
the  said  act  of  union,  the  said  Henry  Craske  continued  to  be,  and 
was,  the  rector  of  Brauncewell  with  Dunsby  aforesaid,  and  the  vicar 
of  Anwick  aforesaid.  That  on  the  26th  of  April,  1718,  a  certain  act 
of  union  was  made  by  the  then  Bishop  of  the  diocese  of  Lincoln, 
being  the  diocese  in  which  the  said  parishes  and  also  the  said  rectory 
and  vicarage  were  respectively  situate,  and  which  said  act  of  union 
was  made  upon  the  petition  and  with  the  assent  and  consent  of  the 
said  John,  Earl  of  Bristol,  and  Robert  Gardiner,  (so  being  respectively 
seized  as  aforesaid,)  as  in  the  said  act  of  union  expressed,  and  of  the 
said  Henry  Craske,  so  being  such  incumbent  of  the  said  rectory  and 
vicarage  respectively,  and  was  duly  signed  by  the  said  bishop,  and 
sealed  with  his  episcopal  seal ;  and  that  all  the  facts  recited  therein 
are  true ;  and  which  said  act  of  union  (after  being  translated  from  the 
Latin  language  into  the  English  language)  was,  and  is,  as  follows : 
<'  Edmund,  by  divine  permission  Bishop  of  Lincoln,  to  our  beloved  in 
Christ,  Henry  Craske,  clerk,  M.  A.,  rector  of  the  parish  Church  of 
Brauncewell,  and  also  vicar  of  the  parish  Church  of  Anwick,  respec- 
tively situate  in  the  county  of  Lincoln,  and  of  our  diocese  and  juris- 
diction, of  the  alternate  patronage,  as  it  is  said,  of  the  Right  Hon, 
John,  Earl  of  Bristol,  and  Robert  Gardiner,  gent.,  and  to  all  others 
whomsoever,  In  any  manner  having,  or  who  shall  have,  an  interest  in 
this  behalf,  health  and  grace.  Whereas  (as  we  are  informed)  the 
fruits,  rents,  revenues,  tithes,  and  emoluments  of  the  rectory  of  the 
said  parish  Church  of  Brauncewell,  (which  parish  bath  only  three 
families,)  not  amounting  to  the  annual  value  of  28L  of  lawful  money 
of  Great  Britain,  are  so  small  and  slender  that  they  are  not  sufficient 
for  the  proper  maintenance  of  the  minister  according  to  the  decency 
of  the  clerical  order;  whereas,  also,  the  perpetual  vicarage  of  the 

J>arish  Church  of  Anwick  aforesaid  (which  parish  hath  about  twenty 
amilies)  is  only  two  miles  and  a  half  distant  from  the  said  rectory 
of  Brauncewell,  (no  river  or  stream  lying  between,)  the  fruits  of  which 
vicarage,  also  not  amounting  to  the  annual  value  of  25/.,  are  not  suf- 
ficient for  the  proper  maintenance  of  the  vicar  thereof;  whereas, 
moreover,  the  said  two  benefices  have  been  accustomed  for  many 
years  past  to  be  served  bv  one  minister,  for  which  reason,  and  because 
the  parish  of  Brauncewell  consists  of  so  small  a  number  of  inhabitants, 
the  Church  of  Anwick  aforesaid  may  be  conveniently  served  by  the 
rector  aforesaid ;  and  for  the  causes  aforesaid,  and  the  better  support 
of  one  minister,  the  union  and  consolidation  of  the  said  benefices  is 
thought  convenient  and  necessary;  and  whereas,  furthermore,  the 
aforesaid  Right  Hon.  John,  Earl  of  Bristol,  and  Robert  Grardiner,  the 
alternate  patrons  of  the  said  benefices,  as  before  mentioned,  and  the 
aforesaid  Rev.  Henry  Craske,  the  present  incumbent  of  the  same,  in. 
a  petition  subscribed  with  their  hands,  and  presented  to  us,  have  sig* 
nified  thebr  mutual  assent  and  consent  to  the  union  of  the  said 
churches,  and  have  humbly  prayed  that  we  would  graciously  conde- 
scend to  unite,  annex,  and  incorporate  the  said  Church  of  Anwick, 
with  all  its  rights,  members,  and  appurtenances,  to  the  parish  Church 
of  Brauncewell  aforesaid,  and  to  consign  the  cure  of  the  souls  of  the 
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said  Church  of  Anwick  to  the  rector  of  the  said  Church  of  Braunce- 
well  for  the  time  being,  and  to  do  other  matters  requisite  in  the 
premises ;  and  whereas,  lastly,  we  have  found,  by  an  inquisition  duly 
made  and  returned  by  virtue  of  our  commission,  that  the  said  sug- 
gestions evidently  contain  the  truth  in  every  particular,  and  that  the 
aforesaid  petition  in  this  behalf  is  agreeable  to  reason,  and  the  causes 
themselves,  for  making  the  union  and  consolidation  of  the  said 
churches,  to  have  been,  and  to  be  true,  just,  lawful,  and  sufficient,  all 
and  singular  the  matters  which  are  required  by  law  in  this  behalf 
concurring ;  we  do,  by  and  with  the  consent  of  all  who  are  interested 
in  this  matter,  as  far  as  lies  in  our  power,  and  the  laws  and  statutes 
of  this  kingdom  allow,  (of  our  certain  knowledge,  for  us  and  our 
successors,  Bishops  of  Lincoln,)  by  these  presents  consolidate,  unit«, 
and  annex  the  said  vicarage  and  parish  Church  of  Anwick,  with  its 
rights,  members,  and  appurtenances,  to  the  aforesaid  rectory  and  parish 
Church  of  Brauncewell ;  and  we  do  by  these  presents  commit  the  cure 
of  the  souls  of  the  parishioners  of  the  said  Church  of  Anwick  to  the 
now  rector  of  the  parish  Church  of  Brauncewell  aforesaid,  and  the 
rectors  henceforward  for  the  time  being  of  the  said  Church  of  Braunce- 
well ;  and  we  will  and  decree  by  these  presents,  that  the  said  united 
churches  shall,  from  this  time,  be  hereafter  held  and  reputed  as  one 
benefice  only,  and  that  one  fit  person,  at  the  alternate  presentation 
of  the  said  Right  Hon.  John,  Earl  of  Bristol,  and  Robert  Grardiner, 
their  heirs  and  assigns,  to  be  canonically  instituted  in  the  same  by 
the  diocesan  of  the  place  for  the  time  being,  shall  at  all  times  here- 
after possess  the  same ;  so  that  it  shall  be  lawful  for  you,  the  aforesaid 
Henry  Craske,  and  your  successors  whomsoever,  under  the  name  of 
the  rector  of  Brauncewell  with  Anwick,  to  take,  and  obtain  possession 
of,  both  parish  churches,  and  so  obtained  and  united  together  as  afore- 
said, to  continue,  and  retain,  as  one  church  and  one  benefice ;  and  the 
trusts,  rents,  and  revenues  of  the  same  so  united,  with  their  appurte- 
nances, you  may  and  can  freely  and  lawfully  convert,  dispose  of,  and 
apply  to  your  own  use  and  advantage,  and  so  may  and  can  your 
successors ;  provided  always,  nevertheless,  that  the  due  and  accus- 
tomed charges  of  the  said  churches  shall,  from  time  to  time,  be  borne 
by  you  and  your  successors,  and  the  sacred  Word  of  Grod  sincerely 
and  religiously  performed  in  the  said  parish  churches ;  provided,  also, 
that  this  union,  annexation,  and  incorporation  shall  never  in  any 
manner  tend  or  be  understood  to  the  prejudice  or  damage  of  our 
serene  lord  the  king,  George,  by,  &c.,  or  his  successors,  in  the  first 
fruits,  tithes,  subsidies,  or  any  other  charges  whatsoever,  in  any  man- 
ner duly  chargeable  upon  the  said  churches,  nor  of  us  or  our  success- 
ors, Bishops  of  Lincoln  for  the  time  being,  or  of  the  Archdeacons  of 
Lincoln.  All  and  singular  which  matters,  in  order  that  they  may 
obtain  the  force  of  perpetual  firmness,  we  have  caused  to  be  confirmed 
both  by  the  subscription  of  our  hand  and  appendage  of  our  episcopal 
seal  to  this  present  writing,  and  by  our  ordinary  and  episcopal  author- 
ity we  confirm  and  approve  by  these  presents.  Dated  the  26th  day  of 
April,  A.  D.  1718,  and  in  the  third  year  of  our  consecration." 

That,  after  the  making  of  the  said  act  of  union,  no  more  separate 
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presentations  were  made  of  two  different  clerks  to  the  said  rectory 
of  Brauncewell  with  Dunsby,  and  to  the  said  vicarage  of  Anwick, 
respectively,  as  bad  been  the  case  prior  to  the  making  of  the  said 
deed  of  the  29th  of  March,  1703,  aforesaid,  and  the  institution  of  the 
said  Henry  Craske ;  but  that,  from  thenceforth,  upon  the  cession  of 
the  said  Henry  Craske  as  hereinafter  mentioned,  and  all  subsequent  va- 
cancies, one  clerk  was  presented  and  instituted  to  the  said  united  ben- 
efice, and  such  presentations  were  made  (except  in  the  case  of  lapse, 
as  hereinafter  particularly  mentioned)  in  alternate  turns  by  the  re- 
spective parties  claiming  and  deriving  title  under  the  said  Robert 
Gardiner,  and  John,  Earl  of  Bristol,  respectively,  in  the  manner  here- 
inafter particularly  mentioned.  That  upon  the  first  vacancy  which 
occurred  after  the  said  act  of  union^  on  the  27th  of  June,  1730,  Rob- 
ert Gardiner,  clerk,  was  instituted  to  the  said  united  benefice,  by  the 
name  of  '^  the  rectory  of  Brauncewell  with  Anwick,  in  the  county  of 
Lincoln,"  which  had  become  vacant  by  the  cession  of  the  said  Henry 
Craske,  in  the  said  act  of  union  named,  on  the  presentation  of  Jane 
Grardiner,  widow,  relict  of  the  said  Robert  Grardiner  in  the  said  act 
of  union  named,  and  who  claimed  and  derived  her  title  by  and  under 
the  said  last-named  Robert  Grardiner.  That,  upon  the  next  vacancy 
which  occurred  after  the  said  last-mentioned  presentation,  on  the  3a 
of  September,  1760,  William  Tonge,  clerk,  was  instituted  to  the  said 
united  benefice  by  the  name  of  '<  the  rectory  of  Brauncewell  with 
Anwick,  in  the  county  of  Lincoln,"  which  had  then  become  vacant 
by  the  cession  of  the  said  Robert  Gardiner,  clerk,  on  the  presentatipn 
of  the  then  Earl  of  Bristol,  who  claimed  and  derived  title  by  and 
under  the  said  John,  Earl  of  Bristol,  in  the  said  act  of  union  men- 
tioned. That  afterwards,  and  before  the  next  presentation,  namely, 
on  the  23d  of  December,  1760,  the  Rev.  Robert  Grardiner,  the  eldest 
son  and  heir  of  the  said  Robert  Gardiner  in  the  said  act  of  union 
mentioned,  by  Jane  his  wife,  then  deceased,  being  the  said  Jane  Gard- 
iner before  mentioned,  duly  made  and  executed  to  Samuel  Hazel- 
wood,  of  Heighington,  in  the  county  of  Lincoln,  the  following  inden- 
ture:— 

The  special  verdict  then  set  out  an  indenture  ^  made  the  23d  of 
December,  1760,  between  the  Rev.  Robert  Gardiner,  clerk,  (eldest  son 
and  heir  of  Robert  Gardiner,  late  of  Anwick,  in  the  said  county  of 
Lincoln,  gentieman,  deceased,  by  Jane  his  wife,  likewise  deceased^] 
and  Susanna  his  wife,  of  the  one  part,  and  Samuel  Hazelwood  ot 
the  other,  wherein  were  recited  indentures  of  lease  and  release  of  the 
21st  and  22d  of  March,  1758,  respectively,  the  release  being  of  seven 
parts,  by  which,  inter  alioy  the  said  Robert  Gardiner  (party  hereto) 
and  Susanna  his  wife,  and  other  parties  named,  granted,  released, 
&c.,  to  Thomas  Newsome  and  John  Sharpe,  and  their  heirs,  (amongst 
other  lands  and  tenements,)  all  that  the  manor  or. moiety  or  half 
part  of  the  manor  or  lordship  of  Anwick,  with  the  rights,  royalties, 
members,  and  appurtenances  thereof,  in  the  county  of  Lincoln  ;  and 
also  all  that  the  rectory  impropriate  and  parsonage  of  the  parish 
Church  of  Anwick  aforesaid,  and  all  the  arable  lands,  meadows,  glebe 
lands,  pastures,  tithes,  and  appurtenances  whatsoever  to  the  said 
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rectory  impropriate  or  parsonage  belonging  or  in  any  wise  appertain- 
ing; and  also  all  that  the  perpetual  advowson,  nomination,  dona- 
tion, or  alternate  right  of  presentation  and  free  disposition  of  and  to 
the  vicarage  of  the  parish  Church  of  Anwick  aforesaid,  and  all  the 
glebe  lands,  tithes,  and  profits  thereunto  belonging  and  appertain- 
ing, &c. ;  and  all  other  the  manors  or  lordships,  advowsons,  impro- 
priations, messuages,  cottages,  closes,  lands,  tenements,  tithes,  here- 
ditaments, and  parts  and  shares  of  manors  or  lordships,  advowsons, 
impropriations,  messuages,  cottages,  closes,  lands,  tenements,  tithes, 
and  hereditaments  whatsoever  of  them,  the  said  Robert  Gardiner 
(party  hereto)  and  Susanna  his  wife,  &c.,  or  any  of  them,  situate 
and  being  in  Anwick,  Ruskington,  and  Haverholme,"  &c. 

The  deed  then  recites  that ''  the  said  Samuel  Hazelwood  hath  lately 
contracted  and  agreed  with  the  said  Robert  Grardiner  (party  hereto) 
for  the  absolute  purchase  of  the  said  manor,  moiety,  rectory,  ad- 
vowson, messuages,  closes,  lands,  tenements,  tithes,  hereditaments, 
and  premises  hereinbefore  particularly  mentioned  and  described,  for 
4000/.,"  to  be  paid  as  therein  expressed ;  and  then  conveys  from  the 
said  Robert  Gardiner  and  Susanna  his  wife,  <<  to  the  said  Samuel 
Hazelwood  and  his  heirs,  all  and  singular  the  said  manor  or  moiety 
thereof,  rectory  impropriate,  advowson,  or  alternate  right  of  presenta- 
tion, messuages,  cottages,  closes,  lands,  tenements,  tithes,  of  whatso- 
ever the  same  may  consist,  hereditaments,  and  premises  hereinbefore 
mentioned  and  described,  situate,  lying,  and  being  within  the  fields, 
precincts,  or  territories  of  Anwick,  Ruskington,  and  Haverholme 
aforesaid,  and.  in  and  by  the  said  hereinbefore-recited  indentures  of 
lease  and  release  (amongst  other  lands  and  tenements)  granted  and 
leleased  as  aforesaid,  and  every  part  and  parcel  thereof,  with  their 
and  every  of  their  rights,  royalties,  members,  and  appurtenances,  and 
all  the  estate,  right,  title,  interest,  use,  possession,  trust,  property, 
•claim,  and  demand  whatsoever  of  them,  the  said  Robert  Gardiner 
-(party  hereto)  and  Susanna  his  wife,  of,  in,  or  to  the  same,  every  or 
•any  part  or  parcel  thereof,  to  have  and  to  hold  the  said  manor  or 
moiety  thereof,  rectory  impropriate,  advowson,  or  alternate  right  of 
presentation,  messuages,  cottages,  closes,  lands,  tenements,  tithes, 
jiereditaments,  and  premises  hereby  granted  and  released,  or  intended 
so  to  be,  with  their  and  every  of  their  rights,  royalties,  members,  and 
appurtenances,  unto  the  said  Samuel  Hazelwood,  his  heirs  and 
assigns,  to  the  only  proper  use  and  behoof  of  him,  the  said  Samuel 
Hazelwood,  his  heirs  and  assigns  forever." 

The  special  verdict  then  proceeds :  That  the  title  of  the  said  last- 
mentioned  Samuel  Hazelwood  to  the  said  moiety  of  the  said  ad- 
vowson of  the  Church  of  Brauncewell  with  Dunsby  and  Anwick,  in 
the  declaration  mentioned,  was  derived  in  no  other  way  than  by  the 
said  indenture.  That  upon  the  vacancy  which  occurred  after  the 
said  last-mentioned  presentation,  to  wit,  on  the  3d  of  March,  1769, 
John  Andrews,  clerk,  was  instituted  to  the  said  united  benefice  by 
the  name  of  "  the  rectory  of  Brauncewell  with  Dunsby  and  Anwick, 
in  the  county  of  Lincoln,"  which  had  become  vacant  by  the  cession 
of  the  said  William  Tonge,  clerk,  on  the  presentation  of  Jane  Hazel- 
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wood  and  Richard  Moore,  patrons  for  that  turn,  and  which  said  Jane 
Hazelwood  and  Richard  Moore  claimed  and  derived  title  by  and 
under  the  said  Robert  Gardiner,  in  the  said  act  of  union  mentioned. 
That  upon  the  next  vacancy,  to  wit,  on  the  19th  of  February,  1799, 
Greorge  Matthew  was  collated  to  the  said  united  benefice  by  the 
name  of  <<  the  rectory  ^ot  Brauncewell  with  Dunsby  and  Anwick,  in 
the  county  of  Lincoln,"  which  had  become  vacant  by  the  death  of 
the  said  John  Andrews,  clerk  on  the  donation  or  collation  of  the  then 
Lord  Bishop  of  Lincoln  for  that  turn,  by  reason  of  lapse,  and  which 
said  lapse  had  occurred  by  reason  of  the  ne^ect  to  present  in  due 
time  by  the  parties  then  claiming  under  the  said  John,  Earl  of  Bristol, 
in  the  said  act  of  union  mentioned.  That  upon  the  next  vacancy,  to 
wit,  on  the  4th  of  June,  1812,  Robert  Denny  Rix  Spooner,  clerk,  was 
instituted  to  the  said  united  benefice  by  the  name  of  ''  the  rectory 
of  Brauncewell  with  Dunsby  and  Anwick,  in  the  county  of  Lincoln," 
which  had  then  become  vacant  by  the  cession  of  the  said  G^rge 
Matthew,  clerk,  on  the  presentation  of  Samuel  Hazelwood,  in  the 
declaration  mentioned,  and  which  said  Samuel  Hazelwood  claimed 
and  derived  title  by  and  under  the  said  Robert  Gardiner,  in  the  said 
act  of  union  mentioned.  That  upon  the  next  vacancy,  to  wit,  on 
the  10th  of  June,  1826,  the  said  Samuel  Hazelwood,  clerk,  was  insti- 
tuted to  the  said  united  benefice  by  the  name  of  '<  the  rectory  of 
Brauncewdl  with  Dunsby  and  Anwick,  in  the  county  of  Lincoln," 
which  had  then  become  vacant  by  the  resignation  of  the  said  Robert 
Denny  Rix  Spooner,  cleric,  on  the  presentation  of  the  defendant, 
Frederic  William,  then  Earl  of  Bristol,  and  now  Marquis  of  Bristol. 
That  all  the  right,  titie,  and  interest  of  the  said  Robert  Gardiner  of 
and  in  the  saia  advowson  of  the  said  vicarage  of  Anwick  which  the 
said  Robert  Grardiner  had  as  aforesaid  until  and  at  the  time  of 
making  the  said  act  of  union,  subject  to  such  alterations,  if  any,  as 
were  consequent  on  such  act  of  union,  became  vested  in  the  said 
Samuel  Hazelwood  in  his  lifetime;  but  whether  the  advowson, 
whereof  the  said  last^mentioned  Robert  Gardiner  was  so  seized, 
upon  and  immediately  after  the  making  of  the  said  act  of  union, 
remained  and  continued  in  law  the  advowson  of  the  vicarage  of 
Anwick  aforesaid,  as  before  the  said  act  of  union,  the  jurors  say  that 
they  are  ignorant  That  upon  the  18th  of  March,  1846,  the  said 
Samuel  Hazelwood  died,  and  thereupon  the  said  united  benefice,  to 
which  the  said  Samuel  Hazelwood  had  been  so  presented  and  insti- 
tuted as  aforesaid,  then  became  and  was  and  is  vacant ;  but  whether 
or  not,  upon  the  whole  matter  aforesaid,  the  said  Samuel  Hazelwood 
was  seized  of  a  moiety  of  the  advowson  of  the  Church  of  Braunce* 
well  with  Dunsby  and  Anwick,  in  manner  and  form  as  in  the  declara*^ 
tion  alleged,  the  jurors  are  altogether  ignorant,  and  pray,  &c. 

Peacock,  {Hayes  was  with  him,)  June  6th,  for  the  plaintiff.  The 
first  question  is.  What  was  the  effect  of  the  act  of  union  ?  The  plain* 
tiffs  contend  that  its  effect  was  to  unite  the  churches,  and  to  give  the 
parties  the  alternate  riffht  of  presentation  to  the  united  churches. 
Harmon  v.  Renew^  1  Salk.  164,  cites  Reynoldson  v.  BlakCj  1  Ld.  Raym. 
VOL.  VI.  33 
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192,  which  shows  ^  that  the  ancient  church  or  rectory  remains  not, 
but  a  new  church,  a  new  patronage,  a  novum  aUquod  tertium  "  —  in 
the  language  of  Treby,  C.  J,  In  Dyer,  259,  a,  it  was  held,  "  by  the 
union  of  two  churches  in  A.,  they  are  so  made  one,  that  the  patron 
may  bring  quare  impedit  by  the  name  of  the  church  in  A.,  without  dis- 
tinction of  the  one  or  the  other ;  and  if  an  advowson  appendant  and 
another  in  gross  be  united,  the  new  advowson  will  be  appendant  for 
one  turn,  and  in* gross  for  the  other."  All  the  necessary  parties  to 
make  this  a  valid  union  at  common  law  are  here  united,  and  the 
reasons  recited  for  the  union  are  such  as  are  laid  down  in  all  the  text 
writers.  See  4  Bum's  Eccl.  L.,  tit  "  Union."  "  The  union  or  con- 
solidation of  churches  ought  to  be  founded  on  good  canonical  reasons ; 
and  the  principal  reasons  assigned  by  the  canon  law  are  for  hospitality, 
nearness  of  the  places,  want  of  inhabitants,  poverty,  or  smallness  of 
the  living ;  and  m  such  case,  by  the  common  law  of  the  realm,  the 
ordinaries,  patrons,  and  incumbents  may  make  a  consolidation  of  the 
two  churches  into  one."  If  Samuel  Hazelwood  was  seized  of  any 
thing,  he  was  seized  as  stated  in  the  declaration  in  Reynoldson  v. 
Blake^  1  Ld.  Raym.  192.  Powell,  J.,  says,  p.  197,  <'  Patrons  of  united 
churches  have  also  several  rights,  and,  therefore,  the  writ  of  right  ought 
to  be  de  medietale  advocationis;  and  their  possessions  are  also  several, 
BO  that  one  may  usurp  upon  the  other,  and  drive  him  to  his  quare  im^ 
pedit:^  And  Wibon  v.  Van  Mldert,  2  B.  &  P.  394,  shows  that  the 
united  churches  may  be  described  as  one  church.  See,  also,  Dy.  259,  a. 
Austin  V.  Twyne^  Cro.  Eliz.  500,  is  an  authority  that  the  union  may 
be  effected  at  common  law,  though  their  value  be  above  6/.,  and 
though,  consequently,  the  stat  37  Hen.  8,  c.  21,  does  not  apply.  The 
union,  therefore,  c^ave  each  party  a  moiety  of  the  advowson,  with  the 
alternate  right  of  presentation.  The  plaintiff  also  contend,  if  the 
other  side  say  that  this  is  not  a  good  union,  that  it  is  not  open  to  them 
to  impeach  its  validity,  or  to  say  that  no  such  church  exists,  on  these 
pleadings,  as  it  is  admitted  that  the  alternate  presentations  to  the 
one  church,  as  stated  in  the  declaration,  have  been  made ;  and  the 
only  issue  is,  whether  Samuel  Hazelwood  was  seized  modo  et  forma. 
Moreover,  since  1718,  by  the  admitted  presentations,  each  party  has 
acquired,  as  against  the  other,  such  a  right  as  we  claim ;  and  by  the 
3  &  4  Will.  4,  c.  27,  s.  30-34,  the  Marquis  of  Bristol  is  prevented 
from  now  disputing  our  alternate  right  of  presentation.  But,  assum- 
ing this  to  be  a  valid  union,  the  second  question  is,  whether  the  deed 
of  1760  passed  the  advowson  as  altered  by  the  union,  and  the  alter- 
nate right  of  presentation.  The  specific  clause  in  the  deed,  "  all  that 
the  perpetual  advowson,  nomination,  donation,  or  alternate  right  of 
presentation  and  free  disposition  of  and  to  the  vicarage  of  the  parish 
Church  of  Anwick ; "  or,  at  any  rate,  the  general  words,  "  all  other  the 
advowsons,  tenements,  or  hereditaments,  or  parts  or  shares  of  advow- 
sons,  &c.,  situate  and  being  in  Anwick,"  passed  the  advowson  we 
claim.  It  was  held  in  Dy.  323,  o,  that  by  a  lease  of  "all  heredita- 
ments situate,  lying,  and  being  in  T.,"  the  advowson  of  the  vicarage 
of  T.  passes.  GuUp  v.  The  Bishop  of  Exeter ^  4  Bing.  290,  and  Com. 
Dig.,  tit  "  Advowson,"  C.  1,  are  in  point,  showing  that,  under  the 
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words  ^  all  tenements  or  hereditaments  in  A./'  the  advowson  of  A. 
passes. 

\Jervis,  C.  J.     This  is  not  a  question  of  parcel  or  no  parcel.] 

There  is  no  other  advowson  connected  with  Anwick  bat  this  united 
church,  and  it  is  as  much  in  Anwick  as  Brauncewell.  *'  All  my  close 
in  Ad  wick  "  passes  a  close  partly  in  Anwick  and  partly  in  Braunce- 
well. The  right  was  in  respect  of  the  old  advowsgn  of  Anwick.  Be- 
fore the  union,  Gardiner  had  the  perpetual  advowson  of  the  vicarage 
of  Anwick  in  fee,  and,  therefore,  the  advowson  would  pass  under  the 
general  words.  Shep.  Touch.  230,  "  Grant"  But  if  Samuel  Hazel- 
wood  had  no  title  by  deed,  still  he  had  by  presentation.  The  Mar- 
quis of  Bristol  stands  in  the  place  of  C^arainer  as  to  this ;  and  a  sin- 
gle presentation  by  a  wrong-doer  was  a  qtiasi  disseizin  of  the  true 
owner  of  the  advowson,  and  drove  him  to  his  writ  of  right  at  com- 
mon law. 

[  Cresswelly  J.  The  allegation  in  the  declaration  is,  that  he  was 
seized,  &c.,  and,  being  so  seized,  presented ;  and  the  traverse  is  of  that 
seizin.] 

The  presentation  itself  is  a  seizin ;  and  Tufton  v.  Temple^  Vaugh.  1, 
shows  that  the  seizin  without  presentation  confers  no  title,  and  that 
it  is  a  title  in  itself,  and  the  right  of  advowson  passed  to  the  sis- 
ter and  heiress  at  law.  Lastly,  the  marquis  cannot  have  a  writ  to  the 
bishop  if  he  succeeds,  on  these  pleadings,  for  he  has  admitted  he  has 
only  the  alternate  right. 

Cowling  J  (Scotland  was  with  him,)  contra.  First,  as  to  the  act  of 
union.  No  alteration  could  be  made  by  the  deed  of  1703  in  the  ad- 
vowsons ;  each  remained  unaffected  ;  lor  it  is  notorious  that  more 
than  one  living  could  not  be  held  at  the  same  time  without  dispen- 
sation. 3  Burn's  Eccl.  L.  118,  tit  "  Plurality."  Alston  v.  Atlay^  7  Ad. 
&  El.  311.  What,  then,  was  the  effect  of  this  act  of  union  ?  To  ren- 
der the  incumbent  a  legal  pluralist,  and  no  more.  Linwood's  Pro- 
vinciale,  b.  3,  tit  9,  p.  159.  "  Fit  etiam  unio  ecclesiarum  sic  quod 
unus  fit  prselatus  ambarum,  et  tunc  utraque  remanet  in  statu  suo  ut 
prius  excepta  prelatura.  Fit  etiam  unio  duarum  ecclesiarum  adinvi- 
cem  et  tunc  consuetudines  et  privilegia,  quae  in  altera  eanim  haben- 
tur  melioria  et  humaniora  tenenda  sunt"  And  see  the  judgment  of 
Treby,  C.  J.,  in  Reynoldson  v.  Blake,  1  Lord  Raym.  199,  citing  this 
among  other  authorities.  Godolphin's  Repertorium,  170,  gives  the 
same^account  of  these  unions,  as  well  as  what  are  reasons  for  such 
consolidations.  At  p.  209,  he  shows  that  the  advowson  is  a  temporal, 
and  not  a  spiritual  inheritance.  But  Attstin  v.  Twyne  shows  that  the 
union  is  a  question  for  the  spiritual  courts.  So,  in  Gibson's  Codex, 
tit  38,  c.  1,  p.  920,  2d  ed.,  "By  the  union  of  two  churches,  no  change 
is  made  in  the  advowsons ;  that  is,  not  only  all  rights  are  reserved  to 
the  patrons  as  before,  but  the  nature  of  the  advowsons  continues  the 
same,"  &c. 

[Jervis,  C.  J.  The  37  Hen.  8,  c.  21,  enables  a  perfect  union  to  be 
made.] 

This  is  a  union  at  common  law,  the  value  and  distance  being  too 
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CTeat  to  bring  it  within  the  statate.  In  Harman  v.  EeneWj  3  Salk. 
§7,  it  is  said,  ^^  It  was  held  that  at  common  law  two  churches  might 
be  united  by  the  concurrence  of  the  patron,  parson,  and  ordinary ;  it 
was  further  held,  that  though  in  such  case  there  is  but  one  parson  to 
both  churches,  yet  the  two  churches  remain,  and  the  two  patronages 
and  the  two  parishes."  And  even  if  any  greater  eiiect  is  to  be  given 
to  this  act  of  union,  still  the  presentation  would  be  to  the  Church  of 
Brauncewell,  but  the  advowaon  would  be  unaltered ;  and  this  is  the 
result  of  the  cases  cited  by  the  other  side.  In  Reynoldson  v.  Blake^ 
Powell,  J.,  says,  p.  196,  ^  6ut  the  union  made  it  but  one  church  and 
one  benefice,  and  it  is  the  benefice  to  which  the  union  is  made;" 
agreeing  with  Godolphin,  170.  And  in  a  note  at  the  end  of  the  case 
it  is  said,  <*  Powell,  J.,  said  to  Treby,  C.  J.,  that  Holt,  C.  J.,  agreed 
with  him  as  to  the  second  point,  against  the  opinion  of  Treby."  The 
only  authority,  therefore,  in  that  case,  for  the  plaintiffs,  is  that  of 
Treby,  C.  J.,  which,  we  contend  is  overruled  by  the  House  of  Lords, 
(see  3  Lev.  437 ; )  and,  therefore,  it  is  contended  that  the  plaintiffs 
should  have  declared  for  Brauncewell  alone.  So,  in  Dy.  259,  a,  it 
appears  that  one  church  was  extinguished,  and  no  new  advowaon 
created. 

[Jervis^  C.  J.  Then  you  say  that  there  must  be  a  deed  between 
the  two  parties  to  complete  the  union  as  to  the  advowson  7] 

Yes,  I  should  say  such  was  necessary  here ;  the  1  &  2  Vict  c.  106| 
s.  15-20,  has  now  altered  the  law  as  to  uniting  churches.  Wilson 
v.  Van  Mildert  is  against  the  plaintiffs,  as  far  as  regards  the  advowson 
remaining  unaltered  at  common  law ;  but  there,  by  virtue  of  the 
special  act  of  Parliament,  each  party  was  entitled  alternately  to 
present  one  clerk  to  the  one  church  and  both  benefices. 

[MauJcy  J.  You  said,  in  answer  to  the  chief  justice,  that,  in  order 
to  affect  the  right  of  advowson,  there  must  be  a  grant;  but  several 
text  books  of  authority  omit  all  mention  of  this,  and  some  reported 
cases  too.] 

That  is  so  as  to  the  text  writers ;  but  the  cases  are  not  cases  of 
union  at  common  law,  but  under  acts  of  Parliament  There  would 
be  no  difficulty  in  the  present  case  in  stating  the  title,  as  was  done  in 
Reynoldson  v.  Blake.  In  the  above  view  of  the  case,  the  3  &  4  WilL 
4,  c  27,  cannot  apply,  as  it  could  not  have  the  effect  of  creating  a 
new  advowson.  Secondly,  assuming  that  there  is  such  an  aiiquod 
terlium  as  described  in  the  declaration,  then  we  contend  that  it  did 
not  pass  by  the  deed  of  1760.  It  is  not  the  case  of  a  falsa  demon* 
stratioj  but  there  is  no  demonstratio  at  ail ;  for  if  the  plaintiffe  are 
right  as  to  the  effect  of  the  union,  there  was  no  such  thing  existing 
as  that  described  in  the  deed.  I  do  not  dispute  the  correctness  of  the 
cases  cited  by  the  other  side  on  this  point,  but  I  do  their  application ; 
for,  according  to  the  plaintiiis'  own  argument,  there  is  no  longer  any 
advowson  «'in,"  or  «  of"  (if  they  prefer  it)  Anwick.  As  to  the  point 
made  of  seizin  by  the  presentation  in  1812,  though  at  common  law 
a  usurped  presentation  was  a  disseizin,  the  stat  7  Ann.  c.  18,  obviates 
that  effect,  and  now  it  is  only  some  evidence  of  title,  and  nothing 
more.    If  necessary,  the  case  in  Yaughan  is  distingubhable  from 
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this ;  here  there  is  no  induction  found.  We  therefore  submit,  first, 
there  was  merely  an  imperfect  union ;  secondly,  if  there  were,  it  did 
not  touch  the  right  of  advowson ;  thirdly,  assuming  both  points  in 
favor  of  the  plaintiffs,  there  was  no  title  as  claimed  conveyed  by  the 
deed,  and  the  jury  find  that  the  only  title  is  by  that  deed. 

Peacock^  (June  9^  in  reply.  Reynoldson  v.  BlakCy  if  properly  ex* 
amined,  is  in  our  favor,  viz.,  that  we  were  right  in  describing  the 
advowson  as  in  the  declaration.  Gibson's  Codex,  920,  shows  that 
the  churches  became  one,  for  he  says,  <^  By  the  union,  the  churches 
have  become  so  much  one,  that  a  second  benefice  may  be  taken  by 
dispensation  within  the  Statute  of  Pluralities;"  and  to  the  same 
eifect  is  Reg.  v.  Page^  Cro.  Eliz.  719.  In  Coppledick  v.  Tansey^  Hutt 
31,  it  was  held,  that  a  united  church,  being  known  by  the  name  of 
one  of  the  old  names,  or  both  united,  might  be  described  either 
way.  As  to  the  point  made  regarding  induction :  induction,  if  neces- 
sary, is  admitted  on  the  pleadings. 

[JerviSj  C.  J.  That  is  not  admitted  for  the  purpose  of  showing 
seizin. 

MatUey  J.  In  order  to  complete  your  title,  you  state  the  induction 
of  the  clerk ;  all  that  the  admission  made  by  the  traverse  amounts  to 
is  this  —  prove  the  matter  I  deny,  and  for  that  purpose  I  admit  every 
thing  else,  but  no  further.] 

Institution,  and  not  induction,  is  all  that  is  necessary  to  give  tide 
to.  the  patron ;  the  owner  of  the  advowson  has  nothing  to  do  with  the 
induction.  1  Burn's  Ecd.  L.  170,  tit.  "  Benefice ; "  Kosc.  Real  Act 
234.  By  institution  only  the  clerk  does  not  get  actual  seizin,  but  the 
owner  may. 

[Maulcj  J.  The  patron  takes  by  the  hand  of  the  clerk,  and  it  is 
the  same  as  in  other  cases  of  a  tenant;  if  he  had  nothing  to  do  with 
the  tithes,  institution  would  be  sufficient] 

The  owner  of  the  advowson  has  nothing  to  do  with  the  tithes;  in- 
stitution makes  a  plenarty.  The  objection  to  the  complete  effect  of 
the  union  is,  that  the  patrons  have  not  executed  a  conveyance  under 
seal  of  the  right  to  present ;  but  that  is  not  necessary.  It  is  true,  at 
common  law,  the  right  of  advowson  is  not  changed  without  it;  but  as 
soon  as  the  union  is  effected  by  the  canon  law,  then  the  temporal 
courts  take  notice  of  it 

UerviSj  C.  J.     For  what,  then,  was  the  stat  37  Hen.  8,  c.  21  ? 

Maule^  J.  One  would  certainly  infer  from  it  that  there  was  no  such 
power  at  common  Isiw.j 

Gibson's  Codex  (p.  920,  note  to  the  statute)  shows  clearly  that 
there  was  such  a  common-law  power  ;  so,  4  Burn's  Eccl.  L.,  tit 
"  Union." 

[Maukj  J.  Might  it  not  be,  that  at  common  law  such  union  was 
treated  as  an  agreement  that  each  should  present  for  the  other  in 
every  alternate  turn,  and,  therefore,  that  the  act  was  passed  to  enable 
the  parties  to  unite  two  unequal  livings  on  such  terms  ^  they 
may  agree  ?] 

Probably  that  may  be  the  reason,  as  there  is  no  case  in  which,  at 

33* 
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and  at  all  times  daring  the  said  term  or  terms  thereby  createdy  prop- 
erly maintain,  amend,  uphold,  and  keep  all  and  singular  the  said 
demised  premises  and  every  part  thereof,  with  the  walls,  partitions, 
roofs,  fences,  glass  and  other  windows,  casements,  window  shutters, 
doors,  water  closets,  pumps,  privies,  gutters,  drains,  sewers,  and  way 
draughts,  and  all  other  things  to  the  said  premises  belonging,  in, 
by,  and  with  needful  and  proper  reparations,  deansings,  and  amend- 
ments whatsoever,  with  the  appurtenances  thereunto  belonging,  in 
good  and  tenantable  repair  and  condition,  and  should  and  would, 
during  the  term  and  terms  thereby  created,  paint  or  cause  to  be 
painted  twice  over,  in  good  oil  colors,  every  three  years,  all  the 
external  wood,  iron,  and  stone  work  or  other  work  heretofore  or 
usually  painted  of  or  belonging  to  the  same,  and  which  have  been,  or 
usually  are,  painted  ;  and  also  that  the  said  defendant,  his  executors, 
&C.,  should  not  carry  on,  or  permit  or  suffer  to  be  carried  on,  in  or 
upon  the  said  demised  premises,  or  any  part  of  them,  or  any  part 
thereof,  without  the  previous  consent  in  writing  of  the  said  plaintiff 
his  executors,  &c.,  any  noxious,  noisy,  or  offensive  trade  or  business 
whatsoever,  as  by  the  said  indenture,  reference  being  thereunto  had, 
will  more  fully  and  at  large  appear ;  and  although  the  plaintiff  has 
always,  from  the  time  of  making  the  said  indenture,  hitherto  well 
and  duly  performed,  fulfilled,  and  kept  all  therein  contained  on  his 
part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the 
tenor  and  effect,  true  intent  and  meaning  thereof ;  yet  the  defendant 
did  not,  nor  would,  at  all  times  during  the  said  term  of  twenty-one 
years  by  the  said  indenture  created,  properly  maintain,  amend,  up- 
hold, and  keep  all  and  singular  the  said  premises  by  the  said  inden- 
ture demised  for  the  said  term  of  twenty-one  years,  and  every  part 
thereof,  with  the  walls,  partitions,  roofs,  fences,  &c,  to  the  said 
premises  belonging,  in,  by,  and  with  needful  and  proper  reparations, 
cleansings,  and  amendments  whatsoever,  with  the  appurtenances 
thereunto  belonging,  in  good  and  tenantable  repair  and  condition, 
according  to  the  form  and  efiect  of  the  said  indenture  in  that  behalf, 
but  omitted  and  neglected  so  to  do;  and  he,  the  defendant,  after 
the  making  the  said  indenture  as  aforesaid,  and  during  the  said  last- 
mentioned  term  of  twenty-one  years  by  the  said  indenture  created, 
to  wit,  on  the  Ist  of  November,  1850,  and  from  thence  continually 
for  a  long  time,  to  wit,  from  thence  hitherto,  suffered  and  permitted 
the  said  premises  demised  for  the  said  term  of  twenty-one  years  as 
aforesaid,  and  every  part  thereof,  to  be,  and  continue,  and  the  same 
were  for  and  during  all  that  time  ruinous,  prostrate,  fallen  down, 
foul,  miry,  choked  up,  in  great  decay,  and  in  bad  and  untenantable 
repair  and  condition,  for  want  of  needful  and  proper  reparations, 
cleansines,  and  amendments  to  the  same,  contrary  to  the  form  and 
effect  of  the  said  indenture  and  of  the  covenant  so  made  by  the  de- 
fendant as  aforesaid ;  and  the  plaintiff  further  says  that  the  defend- 
ant did  not,  nor  would,  at  all  times  during  the  said  term  of  eighteen 
years  wanting  ten  days  by  the  said  indenture  created,  properly  main- 
tain, amend,  uphold,  and  keep  all  and  singular  the  said  premises  by 
the  said  indenture  demised  for  the  said  term  of  eighteen  years  wan^ 
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ing  ten  days,  and  every  part  thereof,  with  the  walls,  partitions,  &c.y 
to  the  said  last-mentioned  premises  belonging,  in,  by,  and  with  need* 
fal  and  proper  reparations,  cleansings,  and  amendments  whatsoever, 
with  the  appurtenances  thereunto  belonging,  in  good  and  tenantable 
repair  and  condition,  according  to  the  form  and  effect  of  the  said  in- 
denture in  that  behalf,  but  omitted  and  neglected  so  to  do,  and  the 
defendant,  after  the  making  the  said  indenture  as  aforesaid,  and  dur- 
ing the  said  last-mentioned  terra  of  eighteen  years  wanting  ten  days, 
by  the  said  indenture  created,  to  wit,  on  the  1st  of  November,  1850, 
and  from  thence  continually  for  a  long  time,  to  wit,  from  thence  hith- 
erto, suffered  and  permitted  the  said  premises  demised  for  the  said 
term  of  eighteen  years  wanting  ten  days  as  aforesaid,  and  every  part 
thereof,  to  be,  and  continue,  and  the  same  were  for  and  during  all 
that  time  ruinous,  prostrate,  fallen  down,  &c. 

Plea  as  to  the  nrst  breach.  That  the  defendant  did  not,  during 
the  said  term  of  twenty-one  years  by  the  said  indenture  created,  suffer 
or  permit  the  said  premises  so  demised  for  the  term  last  aforesaid,  or 
any  part  thereof,  to  be  or  continue,  nor  were  the  same  for  or  during 
all  the  said  time  ruinous,  prostrate,  fallen  down,  foul,  miry,  &c.  . 

Second  plea.  A  similar  one  to  the  second  breach  of  the  decla- 
ration. 

Special  demurrer  to  both  pleas,  and  joinder  therein. 

Willes,  in  support  of  the  demurrer.  The  principal  objection  to  the 
pleas  is,  that  they  are  too  large.  They  apply  to  me  whole  period  of 
the  demises,  and  allege  that  the  premises  were  not  out  of  repair 
during  all  the  time,  whereas  if  at  anv  time  they  were  out  of  repair, 
the  plaintiff  would  have  been  entitled  to  sue.  The  defendant  ought 
to  have  pleaded  performance  of  the  covenant 

[Jervis^  C.  J.  The  plea  would  have  been  right  if  it  had  stated 
affirmatively  that  the  defendant  did  repair  during  all  the  term,  but 
it  alleges  that  the  premises  were  not  out*  of  repair  during  the  whole 
term.] 

PigoUj  contra.  The  pleas  are  not  demurrable.  There  are  prece- 
dents both  ways  in  the  books ;  in  some  the  traverse  is  negative,  and 
in  others  it  is  affirmative.  The  pleas  are  not  too  large.  The  time  is 
alleged  in  the  breaches  in  two  different  ways:  first,  as  durins  the 
term ;  and  then,  to  wit,  from  a  specific  day.  The  allegation  follow- 
ing the  videlicet  is  immaterial,  and  may  be  struck  out.  Then,  the 
words  ''  during  the  term  "  must  mean  at  any  time  during  the  term. 
If  that  allegation  be  immaterial,  the  plea  cannot  give  it  materiality. 
In  the  case  of  Palmer  v.  Gooden^  8  Mee.  &  W.  8w ;  s.  c.  11  Law  J. 
Rep.  (n.  s.)  Exch.  424,  this  court,  reversing  the  judgment  of  the  Court 
of  Exchequer,  held  that  a  replication  traversing  that  the  plaintiffs 
had  entered  upon  certain  tolls,  and  ejected  and  expelled  the  defend- 
ant, was  held  not  to  be  bad  on  special  demurrer,  although  it  put  in 
issue  the  entry  which  was  immaterial  and  impossible. 

[Maule^  J.  In  this  case,  the  longer  the  premises  were  out  of  repair, 
the  more  cause  of  action  there  was.     The  statement  of  time  is  not 
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Burplasage.  Surplusage  is  that  which  does  not  help  at  all,  as  if  you 
were  to  state  that  a  man  had  a  blue  coat  on,  and  did  a  certain  thing ; 
but  it  is  not  surplusage  to  say  that  the  defendant  knocked  the  plain- 
tiff down,  and  also  tore  his  clothes,  and  also  put  his  eye  out  Before 
the  statute  of  William,  if  two  breaches  were  stated,  it  could  not 
have  been  said  that  one  of  them  was  surplusage.  Every  portion  of 
the  time  was  material.] 

It  is  submitted  that  it  was  not  necessary  to  allege  any  time.     The 
old  strictness  has  not  been  adhered  to  in  recent  cases. 

Per  curiam?  Judgment  for  the  plaintiff. 


Lambert  v.  Sbhth.^ 

Trinity  Term,  June  U,  1851. 

Insolvent  Act^  1  Sf2  Vict.  c.  110,  s.  69,  75  —  Discharge  —  Schedule. 

Whore  $n  insoWent,  who  had  accepted  and  given  to  the  payee  a  bill  drawn  on  him  by  J.  S^ 
descril)ed  the  bill  in  his  schedule  as  drawn  by  J.  S^  bat  did  not  name  the  payee  or  allege 
that  the  holder  was  unknown :  — 

Bdd,  that  the  insolvent  was  not  discharged  as  to  the  payee  under  the  75th  section  of  the 
1  &  2  Vict  c  no ;  confirming  Pugh  v.  JHbokham,  2  Car.  &  P.  376. 

SembUt  also,  that  the  description  in  the  schedule  was  not  sufficient  under  the  69th  section. 

Assumpsit  on  a  bill  of  exchange  drawn  by  John  Simons  upon  and 
accepted  by  the  defendant,  and  made  payable  to  the  plaintiff. 

Plea  —  That  the  defendant  was  discharged  under  the  Act  for  the 
Relief  of  Insolvent  Debtors. 

It  appeared  at  the  trial  tljat  the  plaintiff's  clerk  took  the  bill  to  the 
defendant  for  his  acceptance,  that  the  defendant  returned  it  accepted, 
and  that  it  never  had  been  out  of  the  possession  of  the  plaintiff.  On 
behalf  of  the  defendant,  his  schedule  in  the  Insolvent  Court  was  put 
in,  and  the  bill  in  question  appeared  therein  described  as  drawn  by 
Simons  and  accepted  by  the  defendant,  but  no  mention  was  made  of 
the  plaintiff  as  payee,  nor  was  it  alleged  that  the  holder  was  un- 
known. For  the  plaintiff,  it  was  contended  that,  as  his  name  was  not 
inserted  in  the  schedule,  the  defendant  was  not  discharged  as  against 
him  under  the  1  &  2  Vict  c.  110,  s.  75.  On  this  ground  the  learned 
judge  directed  a  verdict  for  the  plaintiff. 

A  rule  nisi  was  subsequently  obtained  to  set  aside  the  verdict  and 
enter  a  verdict  for  the  defendant 

Phipson  now  showed  cause.  The  defendant  was  not  entitled  to 
his  discharge  from  this  bill  as  against  the  plaintiff,  under  the  75tb  sec- 
tion  of  the  Insolvent  Act    By  that  section,  a  defendant  may  get  his 

1  Jervis,  C.  J.,  Maule,  Ores  swell,  and  Talfouro,  JJ. 
8  20  Law  J.  Rep.  (w.  s.)  C.  P.  195. 
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discharge  as  to  a  bill,  if  it  be  properly  described.     He  ought  to  state 
who  is  the  holder,  or  that  the  holder  is  unknown. 

IMaule,  J.  The  defendant  knew  that  the  plaintiff  was  once  the 
der  of  the  bill;  but  the  object  of  getting  a  bill  of  exchange  is  to  ne- 
gotiate it] 

The  authorities  show  that,  when  the  holder  is  unknown,  it  is 
necessary  to  allege  that  fact 

[Maule,  J.  The  question  is,  when  it  is  desired  to  point  out  who  is 
the  holder,  and  it  is  shown  that  one  person  has  been  the  holder,  is  it 
necessary  to  show  who  was  actual  holder  ?] 

When  an  insolvent  has  no  knowledge  at  all  about  the  bolder,  he 
must  give  the  best  description  of  the  bill  he  can.  The  case  of  Reeves 
v.  Lambert,  4  B.  &  C.  214,  in  which  it  is  decided  that  a  bill  payable 
to  one  and  indorsed  over  to  another,  may  be  described  without  giving 
the  holder's  name,  is  quite  distinguishable. 

[JerviSy  C.  J.  That  case  may  have  been  the  foundation  of  the  pro- 
vision in  the  Insolvent  Act] 

In  Pugh  V.  Hookhamy  5  Car.  &  P.  376,  it  was  held,  that  it  may  be 
presumed  that  a  bill  continues  in  the  hands  of  a  party  to  whom  the 
msolvent  knew  it  had  been  indorsed,  till  the  contrary  is  shown,  and 
notice  must  be  given  to  that  indorser.  The  stat  of  7  Greo.  4,  c.  67, 
s.  46,  on  which  that  case  was  decided,  was  substantially  the  same  as 
that  of  the  1  &  2  Vict  c.  110,  in  this  respect  Now,  the  defendant  in 
this  case  knew  that  the  bill  had  come  into  the  hands  of  the  plaintiff, 
and,  therefore,  he  ought  to  have  inserted  the  plaintiff's  name  in  the 
schedule.  Boydell  v.  ChampneySy  2  Mee.  &  W.  433 ;  s.  c.  6  Law  J. 
Rep.  (n.  8.)  Exch.  122,  and  Beck  v.  Beverlp,  11  Mee.  &  W.  845, 
are  cases  to  show  that  the  holder's  name  should  be  inserted,  or 
that  it  should  be  stated  he  is  unknown.  The  provisions  of  the 
Insolvent  Act,  which  show  that  small  discrepancies  as  to  accounts 
will  not  vitiate  the  discharge,  are  not  applicable  to  the  present 
case.  • 

Hawkins,  in'  support  of  the  rule.  It  cannot  be  contended  that  no- 
tice to  every  creditor  is  a  necessary  ingredient  to  a  discharge.  Beck 
V.  Beverly  is  an  authority  that  it  is  not.  The  69th  section  prescribes 
the  mode  in  which  the  schedule  shall  be  framed,  and  prescribes  its 
contentsK  It  means  that  the  schedule  is  to  contain  a  full  and  true 
description  of  the  persons  whom  the  insolvent  knows  to  be  holders 
and  creditors  at  the  time  of  filing  the  petition,  and  not  of  persons  who, 
before  that  time,  had  claims  on  the  bills. 

[Gressioelly  J.  But  is  the  insolvent  not  indebted  to  the  payee  ?  He 
is  so  in  a  diflferent  sense  from  that  in  which  he  is  liable  by  the  law 
merchant  topay  an  indorsee.] 

Pugh  v.  Hookham,  the  strongest  case  on  the  other  side,  occurred  at 
nisi  priuSy  and  the  point  was  not  reserved,  nor  any  question  raised 
afterwards.  At  the  adjudication,  the  insolvent  swears  that  he  believes 
the  person  mentioned  in  the  schedule  is  holder.  If  there  be  any  proof 
to  the  contrary,  it  should  come  from  the  other  side.     Supposing  the 
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insolvent  knew  the  bill  bad  passed  through  a  number  of  hands,  but 
did  not  know  who  they  were  ? 

[Jervisj  C.  J.  He  might  name  the  last  he  knew,  and  add,  '^  or  other 
holder."] 

It  is  submitted  that  it  does  not  appear  the  defendant  knew  the 
plaintiff  to  be  the  holder  at  the  time  of  the  adjudication.  He  only 
knew  that  the  plaintiff  was  once  holder. 

[Jervisy  C.  J.  Why  is  not  that  stated  in  the  schedule  ?  You  clearly 
knew  the  plaintiff  was  once  holder,  but  not  that  he  had  ceased  to  be  so.] 

Sect.  93  of  the  act,  which  provides  that  errors  in  amount  with- 
out culpable  negligence  or  fraud  on  the  part  of  the  prisoner  shall  not 
f>revent  his  discharge,  shows  that  it  was  not  the  intention  of  the  legis- 
ature  that  the  act  should  be  construed  too  strictly  with  respect  to  the 
description  in  the  schedule. 

[Maukj  J.  I  am  disposed  to  think  that  the  69th  and  75th  sections 
together  call  upon  *  the  prisoner  to  give  a  true  description  of  all  his 
debts  due  or  growing  due,  and  of  all  his  creditors.  Thus  I  should 
think  that  when  a  person  had  accepted  a  bill  for  a  good  consideration, 
which  might  be  in  the  hands  of  third  parties,  he  would  be  obliged, 
under  sect  69,  to  describe  the  bill ;  but  then  sect  75  says,  that  the 
prisoner  shall  be  discharged  as  against  every  person  named  in  the 
schedule,  and  as  to  the  claims  of  all  other  persons  not  known  to  the 
prisoner,  that  is,  though  not  named  in  the  schedule.] 

The  75th  section  does  not  discharge  the  insolvent,  because  the  real 
holder  was  not  known  to  him. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
It  is  not  necessary  to  determine  whether  under  this  act  the  descrip- 
tion of  a  negotiate  instrument  ought  accurately  to  set  forth  all  its 
particulars,  or  whether  it  is  sufficient  to  state  the  original  creditor ; 
because,  even  if  the  bill  here  were  sufficiently  describea  in  the  sched- 
ule, the  insolvent  was  not  discharged  in  respect  of  it  as  against  the 
plaintiff.  The  75th  section  provides  that  a  prisoner  shsul  be  dis- 
charged as  to  the  several  debto  due  at  the  time  of  the  vesting  order 
to  the  several  persons  named  in  his  schedule  as  creditors,  and  as  to 
the  claims  of  other  persons  not  known  to  him  at  the  time,  who  shall 
be  holders  or  indorsees  of  negotiable  instruments.  The  question 
then  arises.  On  whom  is  the  buiden  of  proving  the  want  of  knowl- 
edge ?  Here  it  appears  clearly  that  the  defendant  knew  the  plaintiff 
to  have  been  the  holder  of  the  bill,  and  the  discharge  operates  as  to 
those  who  arc  known  only  if  they  are  named.  I  think  that  the  de- 
cision of  Tindal,  C.  J.,  in  Pugh  v.  HookAatfij  is  an  express  authority 
that  with  respect  to  an  indorsee,  if  an  insolvent  wishes  the  discharge 
to  operate  as  against  him,  he  should  name  him. 

Maule,  J.  I  agree  in  this  case  that  the  discharge  is  inoperative 
with  respect  to  the  claim  of  the  plaintiff.  The  spirit  of  the  act  is 
this,  that  the  insolvent  shall  be  discharged,  but,  as  a  condition  of  his 
discharge,  he  must  name  in  his  schedule  all  his  creditors,  or  those 
who  claim  to  be  his  creditors,  and  describe  their  debts.    It  may  happen, 
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in  the  case  of  negotiable  Becurities,  that  he  cannot  describe  ail  the 
creditors  by  name  ;  but  it  does  not  follow  that  he  can  give  no  descrip- 
tion. There  is  jio  reason  why  the  debtor  should  not  give  a  description 
as  far  as  he  can.  The  69th  section  says,  not  that  the  insolvent  shall 
give  a  full  and  true  description  of  all  his  creditors,  but  as  full  and  true 
a  description  as  he  can  give.  We  may  say  that  the  act  requires  a  full 
description,  if  the  insolvent  can  give  it ;  but  if  he  does  not  know  the 
name  of  the  creditor,  that  he  should  describe  him  as  holder  or  entitled 
by  indorsement  to  such  or  such  a  debt  That  is  not  a  perfect  way  of 
calling  the  attention  of  the  person  described;  but  if  the  insolvent 
does  not  know  more,  that  is  no  reason  why  he  should  not  be  called 
upon  to  give  such  a  description  as  he  can.  I  think  the  75th  section 
proceeds  upon  the  supposition  that  such  a  description  has  been  given. 
Otherwise,  the  effect  would  be  that  a  prisoner  might  be  discharged  as 
against  persons  in  no  manner  described,  although  he  might  easily 
have  described  them,  if  not  by  name,  yet  in  another  way.  There  is 
no  reason  why  an  insolvent  should  be  discharged  as  against  the  bolder 
of  a  bill  without  mentioning  him.  If  that  be  so,  the  defendant 
clearly  was  not  discharged  in  this  case.  But  the  case  of  Pugh  v. 
Hookham  is  a  direct  authority,  and  was,  I  think,  pr6perly  decided. 
The  sum  of  the  matter  then  is,  that  on  the  construction  of  the  69th 
section  I  should  be  disposed  to  think  the  schedule  would  not  do,  but 
I  think  that  the  matter  is  substantially  decided  already  by  Tindal, 
C.  J.,  in  Pugh  V.  Sookham,     The  rule,  therefore,  must  be  discharged. 

Crbsswibll,  J.  I  am  of  the  same  opinion.  With  respect  to  the 
69th  section,  I  agree  with  my  brother  Maule,  that  there  is  great  reason 
to  suppose  that  the  insolvent  should  describe  the  holders  of  a  nego- 
tiable instrument  in  his  schedule.  On  the  75th  section,  there  is  the 
direct  authority  of  the  case  decided  by  Tindal,  C«  J.,  that  thijs  rule 
should  be  discharged. 

Talpourd,  J.,  concuired.  jj^^  discharged. 


COUNTY  COURT  APPEAL. 
Cawlet,  Appellant;  Fubnell  &  another,  Respondents.^ 

Trini^  Tenn,  June  SI,  1851. 

County  Court  Appeal  —  Determination  in  Point  of  Law  —  In  what 
Cases  Appeal  Kes  —  Nature  and  Practice  of  Court  of  Appeal — 
Statute  of  Limitations^  Acknowledgment  to  defeat 

Where  an  appeal  Is  made  against  the  deteimuurtion  of  a  ootnitf  eonrt  in  point  of  law,  the 
case  stated  for  the  opinion  of  the  Court  of  Appeal  shonld  separate  the  facts  and  law. 

Though  questions  as  to  &ct,  as  well  as  of  law,  are  in  contest  hefore  the  Judge  of  the  county 
court  without  a  juiy,  an  appeal  will  lie  if  the  court  of  appeal  can  see  from  the  fiusts  of  the 

1  aO  Law  J.  Rep.  (xr.  s.)  a  P.  197.    15  Jar.  90a  ^ 
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case,  as  stated,  that  the  judge,  in  order  to  arrive  at  his  judgment,  mnst  have  decided  a 
question  of  law  in  a  particular  way. 

SembUj  that  no  appeal  will  lie  if  the  decision  of  the  county  court  judge  can  be  supported  bj 
any  view  of  the  facts  stated  in  the  case,  which  does  not  render  it  necessary  to  conclude 
that  he  has  determined  the  particular  point  of  law  in  the  way  complained  of  as  erroneous. 

The  following  letter  was  written  by  the  defendant  to  the  plaintiff,  in  resoect  of  a  debt  more 
than  six  years  due :  "  I  am  much  surprised  at  receiving  a  letter  from  IL  K.,  this  morning, 
for  the  recovery  of  your  debt.  I  must  candidly  tell  you,  once  for  all,  I  never  shall  be  able 
to  pay  you  in  cash,  but  you  may  have  any  of  the  goods  we  have  at  the  Pantechnicon,  by 
payinc^  the  expenses  incurred  thereon,  without  which  they  cannot  be  taken  out,  as  before 
agreed  when  Mr.  F.  was  in  town : "  — 

Edd  not  sufficient  [under  stat.  9  Geo.  4,  c.  14]  to  take  the  case  out  of  the  Statute  of  Lim- 
itations. 

This  was  an  action  on  contract,  tried  at  the  County  Court  of  Dor- 
setshire, at  Poole,  on  the  13th  of  November,  1850.  Neither  party 
demanded  a  jury.  The  action  was  for  goods  sold  and  delivered  by 
the  plaintiffs  to  the  defendants,  in*  the  year  1842,  to  the  amount  of 
50^  16s,  5(Lj  which,  after  giving  credit  to  the  defendants  for  goods 
sold  by  them  to  the  plaintiffs,  to  the  amount  of  16/.  45.  4d,  left  due 
to  the  plaintiffs  the  sum  of  34/.  125.  Id. 

The  defendant  Edward  Cawley  not  being  duly  served  with  the 
summons  to  appear,  the  action  proceeded,  pursuant  to  sect.  68  of  the 
9  &  10  Vict.  c.  95,  against  Joseph  Cawley  alone. 

The  defendant  Joseph  Cawley,  by  his  attorney,  admitted,  at  the 
trial,  that  the  balance  of  34/.  125.  IcL  was  owing  from  the  defendants 
to  the  plaintiffs,  but  relied  on  the  Statute  of  Limitations  for  his  defence, 
of  which  due  notice  had  been  given,  pursuant  to  sect.  76  of  the  said 
act  To  take  the  case  out  of  the  Statute  of  Limitations,  the  plain- 
tiffs called  a  witness,  Joseph  Furnell,  who  proved  that^  as  an  agent  of 
the  plaintif!s,  he  had  an  interview  with  both  the  defendants  in  Lon- 
don in  the  year  1844,  when  the  plaintiffs'  and  defendants'  accounts 
were  stated,  and  the  balance  of  34/.  125.  Id,  admitted  by  the  defend- 
ants to  be  due  to  the  plaintiffs ;  that  the  defendants  then  stated  to 
this  witness  that  it  would  be  more  convenient  for  them  to  pay  in 
goods  than  money ;  that  in  March,  1845,  he  had  another  interview 
with  the  defendant  Joseph  Cawley,  and  also  with  Edward  Cawlev, 
but  not  with  both  together,  and  applied  again  for  the  balance,  SiL 
12s,  1(L^  when  Joseph  Cawley  stated  that  it  would  be  more  con- 
venient to  pay  in  goods  than  money,  and  proposed  to  meet  him, 
Joseph  Furnell,  at  the  Pantechnicon,  in  London,  where  the  defendants 
bad  goods  then  deposited ;  that  he  accordingly  met  Joseph  Cawley  at 
the  Pantechnicon  on  the  day  following,  when  he,  Joseph  Cawley, 
pointed  out  the  goods  belonging  to  the  defendants,  and  wrote  a  list 
of  the  goods,  with  the  prices,  in  his,  Joseph  FurnelPs,  book,  and  offered 
any  of  them  in  liquidation  of  the  debt  of  the  plaintiffs;  that  he, 
Joseph  Furnell,  then  and  there  agreed  to  take  two  bedsteads,  one 
marked  20/.  and  another  15/.  IO5.,  subject  to  the  plaintiffs'  approval, 
and  to  be  forwarded  according  to  the  plaintiffs'  letter.  It  was  also 
proved  by  the  defendant  Joseph  Cawley,  that  when  goods  are  de- 
posited at  the  Pantechnicon  the  charge  upon  them  is  not  told  to  the 
depositors,  but  that  when  the  goods  are  sold  the  charge  upon  them  is 
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then  given.  Nothing  was  said  at  either  of  the  above-mentioned  in- 
terviews in 'London,  in  1845,  about  the  charges  at  the  Pantechnicon 
for  the  deposit  of  the  goods  there. 

It  was  also  proved,  that  on  or  about  the  1st  of  April,  1845,  the 
plaintiffs  addressed  and  sent  by  post  the  following  letter  to  the  de- 
fendant Edward  Cawley :  — 

*<  Poole,  April  1,  1845. 

"  Mr.  Edward  Cawley.  Sir,  —  Our  Mr.  Furnell  was  disappointed 
at  your  not  meeting  him  on  Saturday  morning,  as  you  proposed,  and 
that  you  did  not  call  on  him  at  Wood's  Hotel  on  Monday  morning. 
He,  however,  saw  Mr.  Joseph  Cawley  on  Saturday  at  the  Pantechni- 
con, who  agreed  to  forward  us  two  bedsteads,  as  a  set-off  against  our 
account,  amounting  to  about  35^,  particulars  of  which  were  then  given 
him,  one  a  half  tester  bedstead,  with  white  good  chintz  furniture, 
marked  18/.,  the  other  a  spiral  four  post,  with  green  damask  furniture 
and  a  mattress,  marked  22L  These  you  will  please  pack  carefully 
and  deliver,  not  later  than  Thursday  week  the  10th  inst,  (earlier  it 
possible,)  at  Chamberlain's  Wharf,  to  be  forwarded  to  us  by  Messrs. 
Wanhill's  Poole  coaster.  If  this  is  not  punctually  complied  with,  we 
shall  at  once  feel  compelled  to  take  steps  unpleasant  to  all  parties. 
You  will  please  inform  your  brother  of  the  subject  of  this  letter,  and 
advise  us  when  the  bedsteads  are  delivered  at  the  wharf. 

"  We  are,  sir,  your  obedient  servants, 

"  Furnell  &  Joyce." 

No  goods  being  sent,  the  plaintiffs  instructed  one  Henry  Knight,  an 
attorney,  to  apply  for  payment  of  the  debt,  who  accordingly  wrote  to 
the  two  defendants.  In  the  month  of  April,  1845,  the  plaintiffs  re- 
ceived by  post  a  letter,  which  was  put  in  evidence  at  the  trial,  and 
proved  to  the  satisfaction  of  the  judge  of  the  county  court  to  have 
been  signed  by  the  defendant  Joseph  Cawley.  The  following  is  a 
copy  of  the  letter :  — 

"April  25,  1845. 

"  Messrs.  Furnell  &  Joyce,  —  I  am  much  surprised  at  receiving 
a  letter  from  Henry  Knight  this  morning  for  the  recovery  of  your  debt 
I  must  candidly  tell  you,  once  for  all,  I  never  shall  be  able  to  pay 
you  in  cash,  but  you  may  have  any  of  the  goods  we  have  at  the 
Pantechnicon  by  paying  the  expenses  incurred  thereon,  without 
which  they  cannot  be  taken  out,  as  before  agreed  when  Mr.  Furnell 
was  in  town.  You  are  welcome  to  issue  as  many  writs  as  you  think 
proper ;  but  if  you  continue  to  press  the  thing,  I  shall  immediately  put 
myself  under  the  protection  of  the  court  My  brother  Edward  has 
met  with  a  very  serious  accident,  and  is  unable  to  attend  to  any  thing, 

"  I  am,  gentlemen,  your  obedient  servant, 

«  J.  Cawley." 

Judgment  was  given  for  the  plaintiffs,  against  which  J.  Cawley 
served  notice  of  appeal.  The  question  for  the  opinion  of  the  court 
was,  whether  the  action  was  barred  by  the  Statute  of  Limitations^ 
or  whether  the  plaintiff  was  entitled  to  judgment  for  34^.  125.  Id. 
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The  case  was  signed  "  E.  E.,  Judge  of  the  County  Court  of  Poole." 
The  case  was,  by  consent  of  the  parties,  argued  in  term  (June  16) 
before  the  full  court^ 

Udall,  for  the  appellant.  The  only  question  raised  for  the  consid- 
eration of  the  court  of  appeal,  by  the  case  which  has  been  stated  by 
the  judge  of  the  county  court,  is,  whether  the  letter  of  the  defendant 
J.  Cawley,  of  the  25th  of  April,  1845,  is  a  sufficient  acknowledgment 
or  promise  within  the  meaning  of  the  stat.  9  Geo.  4,  c.  14,  to  take 
the  case  out  of  the  Statute  of  Limitations.  The  judge  below  has 
held  that  it  was  sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations,  and  has,  consequently,  given  judgment  for  the  plaintiff. 
It  is  submitted  that  his  decision  is  wrong.  The  letter,  though  it 
acknowledges  the  existence  of  the  debt,  contains  no  promise  to  pay. 
It  contains  a  direct  assertion  that  the  defendant  cannot  pay  it  Such 
a  letter  does  not  take  the  case  out  of  the  statute.  Hart  v.  Prender^ 
ffostf  14  Mee.  &  W.  741 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Exch.  223. 
Roniledge  v.  Ramsay^  8  Ad.  &  £1. 221 ;  s.  c  7  Law  J.  Rep.  (n.  s.)  Q. 
B.  156.  MorreU  v.  Frith,  3  Mee.  &  W.  402 ;  s.  c.  7  Law  J.  Kep. 
(n.  s.)  Exch.  172.  Tanner  v.  Smart,  6  B.  &  C.  603;  s.  c.  5  Law  J. 
Rep.  K.  B.  218. 

[Matde,  J.  This  case  purports  to  have  been  stated  by  the  judge ; 
but  it  does  not  appear  in  the  case  that  the  parties  could  not  agree  in 
stating  it  The  judge  has  no  business  to  state  the  case  unless  the 
parties  have  disagreed.  It  was  so  held  in  the  Queen's  Bench  in  a 
.recent  case.] 

The  case  is  duly  signed  by  the  judge. 

[MauiCy  J.  It  may  be  that  it  has  been  signed  by  the  judge,  though 
the  parties  have  not  disagreed.] 

The  court  will  presume  that  it  is  regular. 

{Maule,  J.  Will  an  appeal  lie  at  all  in  this  case,  where  the  parties 
have  left  the  facts  and  the  law  to  the  judge  ?  This  question  was 
considered  in  The  East  Anglian  Railways  Company  v.  Lythgoe,  20 
Law  J.  Rep.  C.  P.  (n.  s.)  84 ;  s.  c.  2  Ens.  Rep.  331. 

Jervisj  C.  J.  By  the  stat  13  &  14  Vict  c.  61,  no  appeal  at  all 
is  given  where  the  amount  of  the  debt  is  under  20L  Is  there  any 
appeal  where  the  facts  and  the  law  are  not  separated  ?  The  defend- 
ant might  have  had  the  facts  decided  by  a  jury.] 

To  limit  the  appeal  to  jury  cases  will  be  to  make  the  right  of  ap- 
peal professed  to  be  given  by  the  statute  nearly  illusory.  In  this  case, 
the  law  stands  clear  from  the  facts.  There  is  nothing  but  a  question 
of  law  in  dispute ;  and  that  question  is,  whether  the  case  shows  that 
there  was  a  sufficient  promise  in  law  to  take  the  case  out  of  the 
Statute  of  Limitations. 

BarsioWy  for  the  respondent  No  appeal  lies  in  a  case  like  the 
present  The  facts  and  the  law  are  not  separated.  The  court  has 
no  jurisdiction  to  review  the  decision  of  the  county  court  judge  on  a 

'  Coram  Je&vis,  C.  J.,  Maule,  Cresswell,  and  TiXFouBD,  JJ. 
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mixed  question  of  fact  and  law.  The  defendant  might  have  had  a 
jury,  had  he  wished  to  preserve  his  right  of  appeal.  The  East  Anr 
glian  Railways  Company  v.  LyUigoe  puts  the  right  construction  on  the 
statute.  Secondly,  assuming  that  the  court  will  entertain  the  case,  it 
is  submitted  that  the  judge  below  was  right  in  his  law,  and  that  the 
letter  takes  the  case  out  of  the  Statute  of  Limitations.  It  contains 
an  acknowledgment  of  the  debt.  The  law  will  implv  a  promise  to 
pay.  Thirdly,  the  letter  is  not  the  only  evidence  to  take  the  case  out 
of  the  statute.  There  was  an  account  stated  between  the  plaintiffs 
and  the  defendants  in  1844,  and  that  took  place  which  in  point  of  law 
amounted  to  payment.  A  balance  was  then  struck.  The  case  was 
tried  in  1850.  The  date  of  the  commencement  of  the  plaint  is  not 
shown  in  the  special  case,  nor  does  it  appear  in  what  time  in  1844 
the  account  was  stated.  It  is  true  that  it  was  not  shown  conclusively 
that  the  account  stated  was  within  the  six  years  before  the  com* 
mencement  of  the  action;  but. there  was  evidence  from  which  the 
judge  might  infer  that  it  was.  This  court  cannot  review  bis  decision 
on  the  question  of  fact 

[  Cresstaellf  J.  It  is  stated  that  the  cause  of  action  was  a  claim 
in  respect  of  goods  sold  and  delivered  in  1842.  The  action  being  for 
a  sum  exceeding  20^,  could  not  have  been  brought  before  the  14th 
of  August,  1850,  when  the  County  Courts  Extension  Act  passed. 
The  demand,  consequentiy,  was  more  than  six  years  old ;  and  the 
onus^  therefore,  lay  on  the  plaintiff  to  prove  affurmatively  that  the 
account  was  stated  in  tliat  part  of  1844  that  was  within  the  six  years 
from  the  commencement  of  the  action.  The  case  does  not  show 
that] 

Suppose  the  fact  was,  that  the  witness  who  proved  the  stating  the 
account  could  only  say  that  the  account  was  stated  in  1844,  but  that 
he  could  not  say  in  which  month  of  the  year,  there  would  be  evidence 
from  which  the  jury  might  infer  that  it  was  within  the  six  years. 

[  OressweUy  J.  I  think  not  Besides,  it  is  evident  that  that  state- 
ment of  account  was  not  within  the  time,  because,  if  there  had  been 
a  payment  within  the  six  years,  the  other  question  as  to  the  effect  of 
the  letter  would  have  become  unimportant] 

It  may  be  that  the  judge  below  wished  to  raise  the  point  as  to  the 
effect  of  the  adjustment  of  the  account  as  a  part  payment  Ashby  v. 
Jamesy  11  Mee.  &  W.  542;  s.  c.  12  Law  J-  Rep.  (n.  s.)  Exch.  295, 
shows  that  it  was  a  part  payment  Clark  v.  Alexander^  8  Scott, 
N.  R.  147 ;  8.  c.  13  Law  J.  Rep.  (n.  s.)  C.  P.  133,  and  WorihingUm  v. 
OrimsdUchf  7  Q.  B.  Rep.  479,  bear  on  this  point  Unless  the  court 
can  see  that  the  judge  below  must  necesswly  have  been  wrong  in 
point  of  law,  this  court  cannot,  it  is  apprehended,  review  his  decision. 

Udall  replied,  and  referred  to  Smith  v.  Page^  15  Mee.  &  W.  683. 

Our.  adv.  vuU. 

Maule,  J.,  now  delivered  judgment  This  was  an  appeal  from 
the  County  Court  of  Dorsetshire.  The  case  was  tried  without  a  jury, 
by  the  judge  of  the  county  court,  who  gave  judgment  for  the  plain- 

34* 
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tif6.  The  special  case,  which  was  stated  by  the  judge,  showed  that 
the  debt  claimed  was  proved  or  admitted,  and  that  the  defendant 
relied  on  the  Statute  of  Limitations  as  a  defence.  The  question 
argued  before  us,  and  which  appeared  to  have  been  raised  before  the 
judge  of  the  county  court  also,  was,  whether  the  facts  stated  in  the 
special  case  took  the  case  out  of  the  Statute  of  Limitations.  The 
judge  thought  it  did,  and  gave  judgment  for  the  plaintiffs. 

A  point,  which  had  occurred  to  me  in  a  former  case  as  one  of  dilE- 
cuity,  was  raised  by  the  counsel  in  this,  namely,  whether  an  appeal 
lay  at  ail  from  the  decision  of  a  judge  of  a  county  court,  when  neither 
party  had  required  a  jury,  and  it  had  been  left  to  the  judge  to  decide 
on  the  facts  and  the  law  together,  these,  moreover,  not  being  separated 
by  any  pleadings.  The  solution  of  that  question  must  depend  upon 
the  construction  which  is  to  be  put  on  sect  14  of  the  last  County  Courts 
Act,  the  13  &  14  Vict  c.  61,  which  provides  that  if  either  party  in  any 
cause  "  of  the  amount  to  which  jurisdiction  is  given  to  the  county 
courts  by  this  act"-— which  is  the  case  beise-^'^ shall  be  dissatisfied 
with  the  determination  or  direction  of  the  said  court  in  point  of  law 
or  upon  the  admission  or  rejection  of  any  evidence,  such  party  may 
appeal  from  the  same  to  any  of  the  superior  courts  of  common  law 
at  Westminster,  two  or  more  of  the  puisne  judges  whereof  shall  sit 
out  of  term  as  a  court  of  appeal  for  that  purpose."  The  present  case 
does  not  at  all  arise  upon  the  admission  or  rejection  of  evidence.  The 
question  is.  What  is  comprehended  within  the  meaning  of  the  words 
<<  determination  or  direction  of  the  court  in  point  of  law  "  ?  The  sec- 
tion clearly  does  not  give  an  appeal  to  all  parties  who  are  dissatisfied 
with  the  judgment  of  the  court  on  every  ground,  but  it  is  only  when 
the  dissatisfaction  is  with  the  determination  or  direction  in  point  of 
law.  Now,  there  is  a  determination  in  point  of  law  when  the  court 
has  nothing  but  law  to  determine,  as  when  a  question  is  raised  upon 
demurrer  or  upon  a  special  verdict,  and  though  those  proceedings  do 
not  exist  in  a  county  court  eo  nomine^  yet  similar  proceedings  must 
take  place  in  substance.  For,  suppose^a  party  were  to  make  a  claim 
in  a  county  court  which,  on  his  own  showing,  was  one  which  in  point 
of  law  could  not  be  sustained,  —  as,  for  instance,  if  he  made  a  claim 
for  a  sum  of  money  as  due  to  him  upon  a  voluntary  promise  without 
consideration,  and  the  opposite  party  were  to  object  that  such  a  claim 
could  not  be  sustained  in  point  of  law,  —  or,  on  the  other  hand,  if  the 
defendant,  in  answer  to  a  claim  for  a  debt,  were  to  rely  as  a  defence 
upon  the  fact  that  the  cause  of  action  did  not  accrue  within  three 
years,  the  determination  of  the  court  upon  each  of  these  (questions 
woald  be  a  determination  in  point  of  law.  The  terra  "direction" 
applies  when  the  cause  is  tried  by  a  jury,  and  the  judge  lays  down  to 
them  a  proposition  as  a  matter  of  law ;  as,  for  instance,  that  a  cer- 
tain interest  cannot  pass  except  by  instrument  under  seal  In  these 
cases,  an  appeal  is  given.  But  where  the  parties  do  not  choose  to 
separate  the  law  from  the  facts  at  all,  but  leave  the  judge  to  deter- 
mine both  together,  it  may  be  very  much  doubted  whether  the  parties 
do  not  exempt  themselves  from  the  words  and  spirit  of  this  enact- 
ment    It  is  often  very  desirable  that  a  decision  should  be  without 
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appeal.  In  the  ordinary  case  of  an  arbitrator  who  is  to  put  an  end 
to  all  controversies  between  the  parties,  it  has  long  been  settled  that 
his  decision  on  the  facts  or  law  cannot  be  impugned ;  and  it  may  be 
that,  when  the  parties  leave  the  facts  and  the  law  to  the  judge,  they 
mav  be  considered  as  intending  to  put  him  in  the  situation  of  an 
arbitrator.  It  is  objected  that  on  such  a  construction  the  statute  really 
gives  no  appeal.  But  the  objection  may  be  answered  by  using  the 
words  of  the  section  in  their  reasonable  import,  and  putting  upon 
them  the  limited  meaning,  that*  the  court  of  appeal  should  have  be- 
fore them  a  case  in  which  the  law  and  facts  are  separated.  It  may^ 
notwithstanding,  be  possible  that  a  line  may  be  drawn  which  will  not 
exclude  every  case  in  which  the  judge  proceeds  without  a  jury,  and 
yet  the  facts  before  him  are  not  aidmitted. 

It  may  be,  if  it  appears  upon  the  case  sent  up  to  the  court  of  ap^ 
peal  by  the  judge  of  the  county  court,  or  agreed  upon  by  the  parties, 
that  the  decision  of  the  judge  can  be  sustained  by  a  particular  view 
of  the  facts  which  does  not  render  it  necessary  to  conclude  that  he 
has  decided  the  particular  point  of  law  in  the  way  complained  of  as 
erroneous,  that  the  court  of  appeal  will  have  no  power  of  reviewing 
the  judgment ;  yet,  when  it  is  manifest  from  the  facts  of  the  case 
that  the  judge,  in  order  to  arrive  at  his  judgment,  must  have  decided 
a  certain  matter  of  law  in  a  certain  way,  that  that  will  be  a  detenni- 
nation  in  point  of  law  with  respect  to  which  an  appeal  will  lie.  So 
that,  suppose  there  be  a  judgment  that  can  be  sustained  consistently 
with  the  law  by  any  view  that  may  be  taken  of  the  facts  stated,  such 
a  judgment,  probably,  cannot  be  revised ;  yet  still,  where  the  judge 
states  the  facts  that  were  before  him,  and  those  facts  can  sustain  his 
judgment  upon  one  view  of  the  law  only,  and  that  view  be  incorrect, 
the  court  of  appeal  may  have  jurisdiction  to  entertain  an  appeal 
against  it.  It  was  insisted  that  this  case  falls  within  the  latter  de- 
scription of  cases,  and  it  appears  to  us  that  it  does.  We  cannot  see 
how  the  judge  can  reasonably  have  come  to  the  conclusion  at  which 
he  has  arrived  without  holding  a  wrong  view  of  the  law.  If  we  are 
wrong  in  assuming  jurisdiction  to  give  judgment  for  the  appellant,  as 
we  do,  our  judgment  may  be  reviewed  in  an  action.  As  we  entertain 
an  opinion  favorable  to  the  appellant  in  point  of  law,  we  shall  give 
judgment  in  his  favor. 

I  may  observe,  that  this  is  a  very  peculiar  court  indeed.  This  is 
not  the  Court  of  Common  Pleas,  but  a  court  composed  of  two  or 
more  puisne  judges  of  that  court,  sitting  as  a  court  of  appeal  for  the 
purpose  of  hearing  appeals  from  the  county  courts.  The  court  may 
determine  the  appeal,  and  may  order  a  new  trial  as  it  thinks  fit,  or 
may  order  judgment  to  be  entered  for  either  party,  as  the  case  may 
be,  and  may  make  such  order  as  to  costs  as  it  thinks  proper,  and  its 
orders  are  to  be  final.  It  is  a  court  from  which  the  chief  justices  are 
excluded,  and  which  has  an  incapacity  of  sitting  in  term  time.  It  is 
difficult  to  find  a  precise  analogy  for  the  proceedings  of  such  a  court. 
What  comes  nearest  to  this  is  the  power  given  to  two  or  more  judges 
to  reverse  the  decisions  of  the  tax  commissioners,  in  which  case,  in- 
stead of  giving  judgment  at  length,  it  is  customary  to  state  simply 
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that  the  jadges  are  of  opinion  that  the  decision  below  is  wrong. 
The  legislature  seem  rather  to  have  guarded  against  the  decisions  of 
the  court  being  much  regarded,  as  the  statute  precludes  the  court 
from  having  the  great  advantage  of  the  assistance  of  the  chief  justices. 
We,  therefore,  think  it  convenient  not  to  introduce  the  practice  of 
giving  the  reasons  for  our  judgments.  For,  though  the  custom  has 
long  prevailed,  where  the  judges  have  considered  any  case  of  impor- 
tance, that  they  have  given  reasons  for  the  opinions  which  they  have 
formed,  the  judgment  itself  consists  only  of  a  few  formal  words, 
whatever  the  reasons  may  be.  Such,  however,  being  the  enactment 
of  the  legislature,  we  shall  abstain  from  giving  our  reasons  at  alL 
The  observations  that  I  have  made  are  with  reference  to  the  question 
of  our  jurisdiction  io  entertain  the  appeal  We  assume  that  we 
have  jurisdiction  in  this  instance.  With  respect  to  the  merits  of  the 
case,  the  learned  puisne  judges  who  have  heard  this  case  with  me 
concur  with  me  in  thinking  that  the  judge  below  was  wrong.  We, 
therefore,  order  judgment  to  be  entered  for  the  defendant.  We  make 
no  order  with  respect  to  the  costs  of  the  appeal 

Judgment  for  the  appellant^  the  defendant  below. 
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Trinity  Term,  May  30,  1851. 

Power  —  Lease  —  Fine  or  Foregifl  —  Waste  —  Covenant  —  Exception 
—  License  by  Implication  —  Stat.  Marlbridge^  52  Hen  3,  c,  23. 

Tenant  for  life,  dispunishable  for  waste,  had  power  to  lease  for  twenty-one  years  certain 
ancient  pasture  land,  which  she  afterwards,  and  before  any  lease,  had  converted  into  garden 
allotmenta  in  a  manner  amounting  to  waste.  The  leasing  power  provided  against  '^  any 
fine,  premium,  or  foregift  being  taken  for  the  making  thereof,"  and  that  "  none  of  the  les- 
sees should  be,  by  any  clause  or  words  therein  contained,  authorized  to  commit  waste,  or 
exempted  from  punishment  for  waste."  In  a  lease,  reciting  this  power,  the  tenant  for  life 
demised,  on  the  13th  of  December,  1845,  the  premises  for  twenty-one  years  from  the  1st  of 
July  last,  reserving  a  rent  payable  half  yearly  on  the  1st  of  January  and  the  Ist  of  July, 
the  first  payment  to  be  made  on  the  1st  of  Januarjr,  1846..  The  lease  contained  a  cove- 
nant by  the  lessee  not  to  break. up  any  of  the  pasture  land  demised,  "except  for  the  par* 
pose  of  carrying  out  the  allotment  system,"  introduced  by  the  tenant  for  life :  — 

Hddy  first,  that  such  reservation  of  rent  did  not  amount  to  a  fine,  premium,  or  foregift. 

Secondly,  that  the  exception  in  the  covenant  did  not  amount  to  a  license  or  authority  to  the 
lessee  to  commit  waste  by  carrying  out  the  allotment  system ;  and  that,  iif  any  implication 
could  be  made  so  as  to  construe  that  exception  as  implying  a  permission  to  the  lessee  to 
do  any  thing,  it  could  not  be  inferred  that  it  permitted  nim  to  do  more  than  to  carry  oat 
the  allotment  system  during  the  life  of  the  tenant  for  life,  so  far  as  she  had  power  to  permit 
It,  and  not  otherwise. 

SmhU,  such  an  exception  introduced  into  a  covenant  not  to  commit  waste,  even  if  It 
amounted  to  an  implied  authority  to  commit  waste,  is  not  a  "  special  license  had  by  writ- 
ing of  covenant,'*  within  the  meaning  of  the  Statute  of  Marlbridge,  52  Hen.  3,  c  23. 

" """     ■  '■  ■      ■  ■    ■  I.I  ,  ,  .    ,    ,      , 

1  20  Law  J.  Rep.  {jx.  s.)  C.  P.  9001 
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Ejectment.  First  count,  upon  a  demise,  by  Hopkinson  and 
Turner,  on  the  Ist  of  July,  1846,  of  hereditaments  at  Bingley,  in 
the  county  of  York. 

Second  count,  upon  a  demise,  by  Henry  and  Thomas  Moss,  of  the 
same  date,  of  other  hereditaments,  at  the  same  place. 

Plea  —  Not  guilty.     Issue  thereon. 

At  the  trial,  before  Cresswell,  J.,  at  the  York  Summer  assizes,  1848, 
a  verdict  was  taken  by  consent  for  the  lessors  of  the  plaintiff,  subject 
to  a  special  case. 

The  special  case  stated  that  the  lessors  of  the  plaintiff  in  the  first 
count  were  the  devisees  in  trust  under  the  will  of  Walker  Ferrand, 
deceased,  dated  the  4th  of  December,  1834 ;  and  the  lessors  of  the 
plaintiff  in  the  second  count  were  the  trustees  named  in  the  marriage 
settlement  of  the  said  W.  Ferrand  and  Margaret  Moss,  dated  the  7th 
of  January,  1829. 

The  said  W.  Ferrand,  up  to  and  on  the  7th  of  January,  1839,  was 
seized  in  fee  of  the  premises  in  the  declaration  mentioned,  consisting 
of  a  house  and  buildings  called  <'  Myrtle  Grove,"  and  several  closes 
particularized  in  the  marriage  settlement,  consisting  principally  of 
park  and  pasture  land,  the  whole  called  the  ''  Myrtle  Grove  estate." 
Being  so  seized,  W.  Ferrand,  by  the  said  indenture  of  the  7th  of 
January,  1829,  conveyed  that  estate  to  Henry  and  Thomas  Moss  (the 
lessors  of  the  plaintiff  in  the  second  count)  in  fee,  to  the  use  of  him- 
self and  bis  heirs  until  the  marriage,  then  to  the  use  of  himself  and 
his  assigns  for  life,  without  impeachment  of  waste,  remainder  to  the 
use  of  the  said  Margaret  Moss  and  her  assigns  for  life,  without  im- 
peachment of  waste,  remainders  over  to  their  issue,  &c.,  remainder  to 
the  use  of  W.  Ferrand  in  fee. 

That  indenture  contained  the  following  proviso :  ^<  Provided  al- 
ways, and  it  is  hereby  further  agreed  and  declared,  th&t  it  shall  and 
may  be  lawful  to  and  for  the  said  W.  Ferrand,  from  time  to  time  dur- 
ing his  life,  and,  after  his  decease,  then  to  and  for  the  said  Margaret 
Moss  during  her  life  in  case  she  shall  survive  him,  and  from  and  after 
the  decease  of  both  of  them,  for  the  said  Henry  and  Thomas  Moss, 
or  the  survivor  of  them,  or  the  heirs  of  such  survivor,  to  demise  or 
lease  all  or  any  part  or  parts  of  the  hereditaments  and  premises  here- 
by granted  and  released,  or  intended  so  to  be,  with  the  appurtenances, 
to  any  person  or  persons,  for  any  term  or  number  of  years  not  exceed- 
ing twenty-one  in  possession,  and  not  in  reversion  or  by  way  of  future 
interest,  so  that  there  be  reserved  and  made  payable  on  every  such 
lease,  during  the  continuance  thereof,  the  best  and  most  improved 
yearly  rent  or  rents  to  go  along  with,  and  be  incident  to,  the  imme- 
diate reversion  or  remainder  of  the  premises  so  to  be  leased  that  can 
or  may  be  reasonably  had  or  gotten  for  the  same,  without  taking'  any 
fine,  premium^  or/oregiftfor  the  making  thereof.  And  so  that  none  of 
the  lessees  to  whom  any  such  lease  or  leases  shall  be  made  be,  by  any 
clause  or  words  therein  contained,  authorized  to  commit  waste,  or  ea> 
emptedfrom  punishment  for  waste,  any  thing  herein  contained  to  the 
contrary  notwithstanding." 

The  marriage  took  place,  and  Walker  Ferrand  died  on  the  20th  of 
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September,  1835,  without  issue,  having  by  his  will  of  the  4th  of 
December,  1834,  made  Hopkinson  and  Turner  (the  lessors  of  the 
plaintiff  in  the  first  count)  and  his  wife  his  executors,  and  left  his 
estate  to  them  upon  trust  to  permit  her  to  receive  the  rents  during 
her  life. 

Almost  the  whole  of  the  land  mentioned  in  the  indenture  of  1829 
had  been  pasture  time  out  of  mind. 

The  testator's  widow,  Margaret  Ferrand,  from  the  death  of  the 
testator  for  some  time  resided  on  the  estate,  managing  it  entirely,  and 
receiving  the  rents. 

In  1844  and  1845,  Margaret  Ferrand  converted  a  great  part  of  the 
ancient  pasture  land  (being  the  land  in  the  declaration  mentioned) 
into  upwards  of  eighty  separate  garden  aIlotments,which  she  allotted 
to  several  poor  laborers  as  yearly  tenants,  who  broke  up  the  ground 
and  used  it  for  gardening  purposes,  growing  vegetables,  and  occasion- 
ally corn,  thereon. 

by  indenture  of  the  13th  of  December,  1845,  between  Margaret 
Ferrand  and  the  defendant,  reciting'  the  indenture  of  the  7th  ofJanuary^ 
1829,  Margaret  Ferrand  demised  to*the  defendant  the  whole  Myrtle 
Grove  estate,  "  to  hold  the  same  from  the  first  day  of  July  then  last 
past,  for  and  during  and  unto  the  full  end  and  term  of  twenty-one 

J  ears,  at  the  yearly  rent  of  347/.,  payable  half  yearly  on  the  1st  of 
anuary  and  the  1st  of  July,  the  first  payment  to  be  made  on  the  1st 
of  January  then  next,  clear  of  all  deductions,  except  property  and  in- 
come tax."  And  the  said  indenture  of  lease  contained,  amongst  other 
covenants  by  the  said  William  Busfield  Ferrand,  a  covenant  in  the 
following  words :  "  And  shall  not,  nor  will,  at  any.  time  or  times  dur- 
ing the  said  term  hereby  granted,  plough,  break  up,  or  convert  into 
tillage  any  part  or  parts  of  the  pasture  or  meadow  lands  hereby  de- 
mised, except  for  the  purpose  of  carrying  out  the  allotment  system  m- 
troduced  by  the  said  Margaret  FerrandP  It  was  admitted,  for  the 
purposes  of  this  case,  that  the  rent  of  347/.  per  annum  was  the  best 
anci  most  improved  yearly  rent  which,  at  the  time  the  lease  was 
granted,  could  be  reasonably  had  or  gotten  for  the  hereditaments 
comprised  in  the  lease,  without  a  fine,  premium,  or  foregift  for  the 
making  thereof,  and  that  no  fine,  premium,  or  foregift  was  taken  for 
the  making  of  the  said  lease,  unless  the  making  of  the  said  lease  on 
the  13th  of  December,  to  commence  from  the  1st  of  July  then  last 
past,  and  the  circumstances  afterwards  mentioned  with  respect  \xi  the 
payments  of  the  rents  of  the  said  estate,  amount  to,  or  constitute,  the 
taking  of  a  fine,  premium,  or  foregift  for  the  making  thereof. 

Margaret  Ferrand  went  to  Paris  in  December,  1845,  and  died  there 
on  the  5th  of  April,  1846. 

The  facts  stated  with  regard  to  the  payment  of  the  rents  of  the 
estate  were,  that  before  and  at  the  time  of  the  making  of  the  lease 
of  the  13th  of  December,  1845,  the  estate  was  occupied  by  yearly  ten- 
ants, whose  rents  were  due,  as  regarded  the  house,  on  the  30th  of 
May  and  the  23d  of  November,  and,  as  regarded  the  land,  on  the  1st 
of  January  and  the  1st  of  July.  The  rents  which  fell  due  on  the  23d 
of  November,  1845,  and  the  1st  of  January,  1846,  were  paid  by  the 
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tenants  to  Margaret  Ferrand's  steward,  who  had  been  in  the  habit  of 
receiving  them,  and  wfere  by  him  paid  over  to  the  defendant. 

[The  rest  of  the  case  is  omitted,  as  the  points  raised  were  not 
much  discussed,  and  the  decision  does  not  turn  upon  them.] 

Tomlinson^  (Watson  and  J.  Henderson  with  him,)  for  the  lessors  of 
the  plaintiff.  The  first  ground  upon  which  it  is  contended  that  the 
lease  is  void  is,  that  the  lease  being  dated  in  December,  1845,  the  first 
rent  is  made  payable  on  the  1st  of  January,  1846,  so  that  the  lease 
reserves  a  half-year's  rent  for  an  enjoyment  of  less  than  a  month.  It 
is,  therefore,  void.  Doe  d.  Wilmot  v.  Giffardf  cited  in  Doe  d.  Earl  of 
Strewsbury  v.  Wilson^  5  B.  &  Aid.  371,  and  in  Sugden  on  Powers, 
6th  edit  p.  427,  vol.  2. 

[Cresswellj  J.  The  objection  there  was,  that  no  rent  would  be 
payable  under  the  lease  from  the  2dth  of  March  preceding  the  ex- 

Eiration  of  the  term  on  the  14th  of  September.     That  is  not  the  case 
ere.] 

In  Doe  d.  Harries  v.  Morse,  2  Cr.  &  M.  247 ;  .8.  c.  3  Law  J.  Eep. 
(n.  s.)  Exch.  70,  where  there  was  a  power  to  lease  reserving  rent  by 
half-yearly  payments,  and  the  lease,  dated  the  11th  of  January,  to 
hold  from  the  4th  of  January  preceding,  reserved  rent  payable  not  half 
yearly,  but  on  the  1st  of  May  and  the  29th  of  September,  the  lease 
was  held  void. 

[  Cresswellj  J.  On  the  ground  that  the  remainder-man  might  be 
prejudiced.  Bayley,  B.,  says,  "  Suppose  the  tenant  for  life  to  live  till 
the  30th  of  September,  he  would  obtain  the  half-year's  rent  due  on 
the  29th ;  and  if  the  cestui  que  vie  die  on  the  4th  of  January,  no  rent 
will  be  payable  to  the  remainder-man  for  the  occupation  from  the 
30th  of  September."  That  is  not  a  decision  that  the  case  was  one  of 
fine  or  foregift] 

In  Isherwood  v.  OldknoWj  3  M.  &  S.  382,  which  might  appear 
against  the  plaintiff  upon  this  point,  the  decision  turned  upon  the 
circumstance  that  the  payment  was  in  consideration  of  an  occupa- 
tion preceding  the  date  of  the  lease. 

[MatUe,  J.  Is  there  any  case  which  sustains  the  position  that  where 
a  rent  is  reserved  payable  half  yearly  on  two  certain  days,  and  the 
first  payment  is  to  be  made  on  the  latter  of  those  days,  the  lease  being 
dated  on  an  intermediate  day,  but  to  bold  for  twenty-one  years  from 
the  former  of  the  days,  that  amounts  to  a  fine  or  foregift?] 

The  case  of  Doe  d.  Harries  v.  Morse  is  an  authority  to  that 
effect 

[Maule^  J.  No ;  the  decision  there  was  on  the  ground  that  the  rent 
was  not  reserved  half  yearly,  which  was  a  breach  of  the  condition  in 
the  power,  and  might  work  a  prejudice  to  the  remainder-man.  He 
referred  to  Doe  d.  Wythe  v.  Rutland,  10  CL  &  F.  419.^ 

Secondly,  the  lease  is  void,  as  containing  a  clause  authorizing  the 
lessee  to  commit  waste.  It  will  be  conceded  on  the  other  side,  that 
the  carrying  out  of  the  allotment  system,  described  in  the  case  and 
referred  to  in  the  lease,  amounts  to  waste.  [This  was  admitted.]  The 
restricting  clause  in  the  power  to  lease  provides  *'  that  none  of  the 
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lessees  be  by  any  clause  or  words  in  the  lease  contained  authorized  to 
commit  waste  or  exempted  from  punishment  for  waste."  The  lease 
contains  a  clause,  by  which  the  lessee  covenants  that  he  will  not 
"  plough,  break  up,  or  convert  into  tillage  any  of  the  pasture  lands 
demised  during  the  term,  except  for  the  purpose  of  carrying  out  the 
allotment  system  introduced  by  Margaret  Ferrand."  That  is  an  ex- 
press authority  to  the  lessee  to  commit  waste,  or,  at  least,  an  exemp- 
tion from  punishment  for  waste. 

[MatUe,  J.  Margaret  Ferrand,  the  tenant  for  life,  was  dispunish- 
able for  waste,  so  that  during  her  life  she  was  authorized  to  carry  out 
the  allotment  system.  Then,  it  may  be  that  she  could  not  expressly 
authorize  the  defendant  to  carry  out  the  allotment  system  even  during 
her  time ;  but  has  she  done  so  ?  There  is  no  authority,  in  terms,  to 
carry  out  the  allotment  system.  The  effect  of  the  proviso  may  be 
merely  that  the  lessee  makes  no  covenant  with  the  tenant  for  life 
with  regard  to  the  allotment  system,  but  is  bound  by  his  covenants 
to  other  persons  to  commit  no  waste.] 

An  action  of  covenant  might  be  maintained  by  the  lessor  upon 
such  an  exception  as  that  contained  in  this  clause.  Golems  Case^ 
1  Salk.  196.  At  all  events,  it  might  be  pleaded  by  the  lessee  to  an 
action  of  waste  by  the  lessor.  Yaunff  v.  WaUaston,  Hardr.  113,  pt  2. 
Com.  Dig.  tit  "Pleader,"  3,  O,  14.  He  also  cited  Com.  Dig.  tit 
"  Waste,"  D,  4.  Simmons  v.  Norton^  7  Bing.  640 ;  s.  c.  9  Law  J.  Rep. 
C.  P.  185.  PhiUipps  v.  Smith,  14  Mee.  &  W.  589 ;  s.  c  15  Law  J. 
Rep.  (n.  s.)  Exch.  201.    Doe  d.  Martin  v.  Watts,  7  Term.  Rep.  83. 

Unthank,  {Knowles  and  Crompton  with  him,)  for  the  defendant 
The  first  point  is  afaready  disposed  of  by  the  observations  of  the  court 
Secondly,  there  is  no  authority  to  commit  waste,  or  exemption  from 
punishment  for  waste,  contained  in  the  lease.  The  lessor  was  not 
bound  to  make  the  lessee  enter  into  a  covenant  not  to  commit  waste ; 
it  is  sufficient  if  the  lease  is  within  the  terms  of  the  power ;  and  the 
plaintiff  must  make  out  affirmatively  that  there  is  any  violation  of 
those  terms.  In  order  to  see  whether  there  is  any  exemption  from 
punishment  for  waste  in  the  clause  in  question,  we  must  look  to  the 
statutes  concerning  waste.  The  Statute  of  Marlbridge,  52  Hen.  3,  c 
23,  says,  ^  Also  fermors,  during  their  terms,  shall  not  make  waste, 
sale,  nor  exile  of  house,  woods,  and  men,  nor  of  any  thing  belonging 
to  the  tenements  that  they  have  to  ferm,  without  special  license  had 
by  writing  of  covenant  making  mention  that  they  mav  do  it ;  which 
thing  if  they  do,  and  thereof  be  convict,  they  shall  yield  full  damage, 
and  shall  be  punished  by  amerciament  grievously."  This  lease  cer- 
tainly contains  nothing  amounting  to  a  special  license  by  writing  of 
covenant  making  mention  that  the  lessee  may  commit  waste.  There- 
fore, under  that  statute,  the  lessee  is  punishable  for  waste,  notwith* 
standing  any  thing  in  this  lease  contained,  and  that  statute  is  still  in 
force,  although  the  remedy  given  by  the  Statute  of  Gloucester,  6 
Edw.  1,  c.  6,  is  repealed  by  3  &  4  WilL  4^  c.  27,  s.  36.  Greene  v. 
Cole,  2  Wms.  Saund.  252,  a.  n.  (g*.)  It  is  said  that  under  this 
covenant  it  is  to  be  implied  that  the  lessor  covenants  that  she  will 
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permit  the  lessee  to  commit  waste  during  the  whole  of  his  term,  if 
he  does  it  in  carrying  out  the  allotment  system.  But  the  contrary 
intention  appears.  The  lease  recites  the  restriction  as  to  author- 
izing waste,  contained  in  the  power  to  lease,  and  the  court  will  not 
construe  the  covenant  so  as  to  avoid  the  lease,  when  it  may  be  con- 
strued so  as  to  make  it  valid,  but  will  look  to  the  intention  of  the 
parties  as  appearing  upon  the  lease  itself.  Wolveridge  v.  Steward^ 
1  Cr.  &  M.  644 ;  s.  c.  3  Law  J.  Rep.  (n.  s.)  Exch.  360,  shows  that, 
though  no  words  were  necessary  to  constitute  a  covenant,  it  lies 
upon  the  party  relying  on  a  covenant  to  show  affirmatively  that  a 
covenant  ^as  intended.  Here  the  intention  merely  was,  that,  during 
the  particular  tenancy  of  Mrs.  Ferrand,  the  allotment  system  should 
not  be  interfered  with.  ^  She  was  dispunishable  for  waste ;  but  there 
is  nothing  amounting  to  a  covenant  on  her  part  that  the  defendant 
shall  be  £spunishable  if  he  commits  waste. 

[Mauley  J.  Suppose  the  words  of  the  covenant  had  been  <^  shall 
not  break  up  the  pasture  except  for  the  purpose  of  carrying  out  the 
allotment  system,  for  which  purpose  be  may,"  no  doubt  that  would 
have  been  an  authority  to  commit  waste ;  yet,  are  not  the  last  words 
a  mere  pleonasm  ?  The  strong  point  for  the  defendant  is,  that  the 
leasing  power,  with  its  restrictions,  is  inserted  in  the  recital.] 

He  also  cited  Doe  d.  Chare  v.  Clarey  2  Term.  Rep.  739.  Hayward 
v.  Baswelly  6  Ad.  &  EL  265 ;  s.  c.  6  Law  J.  Rep.  (n.  s^  K.  B.  116. 
Roll.  Abr.  tit  ^  Covenant,"  C,  52,  53.  Aspdin  v.  Attstiny  5  Q.  B.  Rep. 
671 ;  s.  c  13  Law  J.  Rep.  (n.  s.)  Q.  B.  155.  Dutm  v.  Sayles^  Ibid. 
685 ;  8.  c.  13  Law  J.  Rep.  (n.  s.)  Q.  B.  159.  Wood  v.  Copper  Miners 
Companyy  7  Com.  B.  Rep.  906 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  C.  P.  293. 
Duke  of  Se.  Albatifs  v.  EUiSy  16  East,  352.  Doe  d.  Marquis  of  Bute 
v.  Questy  15  Mee.  &  W.  160. 

TonUinsony  in  reply.  It  is  not  necessary  to  contend  that  there  is 
an  express  covenant  on  the  part  of  the  lessor  to  allow  the  lessee  to 
commit  waste.  It  is  enough  if  a  qualification  is  introduced  into 
the  covenant  of  the  lessee  not  to  commit  waste,  which  amounts  to 
an  authority  or  license  to  him  to  commit  waste.  That  is  the  case 
here. 

[Mauley  J.  The  Statute  of  Marlbridge  says,  that  the  fermor  is 
not  dispunishable  ''without  special  license  had  by  writing  of 
covenant"] 

This  is  such  a  writing  of  covenant,  and  the  express  exception  of 
the  allotment  system  amounts  to  a  special  license  to  commit  waste 
in  carrying  out  that  system.  The  Latin  words  of  the  statute  are  not 
quite  correctly  translated,  ^  nisi  specialem  inde  habuerint  conces- 
sionem,  sive  conventionis  mentionem,  adeo  quod  hoc  facere  possint." 

[MtmlCy  J.  Suppose  you  were  to  insert  the  words  ^  for  which  pur- 
pose I  authorize  you  to  do  it,"  must  you  not  imply  that  they  mean 
"  for  any  purpose  for  which  I  may  lawfully  allow  you  to  do  it "  ?] 

Jbrvis,  C.  J.     I  am  of  opinion  that  the  verdict  should  be  entered 
for  the  defendant    In  substance,  there  is  one  point  only  for  the 
VOL.  VI.  35 
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consideration  of  the  court  It  is  almost  admitted  that  the  lease  is  not 
void  by  reason  of  its  containing  any  express  stipulation  for  a  payment 
by  way  of  fine  or  foregift ;  but  it  is  suggested,  that  the  reservation  of 
a  rent,  payable  after  so  short  a  period  of  occupation,  might  be  so  cal- 
culated as  to  amount  to  a  fine.  But  the  authorities  cited  have  none 
of  them  proceeded  upon  that  principle.  The  point  is  only  glanced 
at ;  the  principle  upon  which  the  cases  have  been  decided  has  been 
that  the  limitation  in  those  particular  powers,  requiring  the  rent  to  be 
payable  half  yearly,  has  not  been  followed ;  and,  then,  if  the  power 
has  not  been  strictly  followed,  another  question  arises,  namely,  whether 
the  lease  is  as  beneficial  to  the  reversioner  as  if  the  power  had  been 
strictly  followed.  If  so,  it  may  be  said  in  substance  to  be  in  due  exe- 
cution of  the  power.  Then  comes  the  second  and  more  important 
point  It  is  said,  here  is  a  leasing  power,  with  a  condition  that  the 
lease  is  to  contain  no  authority  to  the  lessee  to  commit  waste,  nor 
exemption  from  punishment  for  committing  waste ;  and  it  is  admitted 
that  ploughing  up  ancient  meadow  land,  as  it  has  been  ploughed  up, 
amounts  to  waste ;  and  it  is  contended  that  there  is  by  implication 
in  this  lease  an  authority  given  to  commit  this  kind  of  waste,  and, 
therefore,  that  the  lease  is  void,  as  not  following  the  conditions  of  the 
leasing  power.  Now,  it  is  not  necessary  to  decide  whether  the  license 
required  by  the  Statute  of  Marlbridge  could  be  satisfied  by  sach  an 
implied  covenant  as  that  contended  to  exist  here.  It  may  be  that  the 
license  to  commit  waste  required  by  that  statute  must  be  an  express 
covenant  in  writing,  made  for  the  purpose ;  but  in  this  case  the  lease 
sets  out  the  power,  and  the  lessor  in  effect  may  be  taken  to  say,  ^Al- 
though I  may  have  another  legal  remedy,  if  you  commit  waste,  I  will 
have  an  additional  remedy ;  ^  a  covenant  is  therefore  inserted,  that  the 
lessee  shall  not  commit  waste.  But,  then,  the  lessor  is  so  anxious  to 
carry  out  the  allotment  system  introduced  by  her,  that  she  will  not 
prevent  the  lessee,  during  her  time,  from  carrying  out  that  system. 
She  says,  « I  will  have  something,  in  addition  to  the  remedy  under  the 
statute,  to  prevent  vou  from  committing  waste  except  for  that  special 
purpose ;  but  I  will  not  make  that  covenant  extend  to  the  allotment 
system."  The  covenant  has  nothing  enabling  in  it  Or  it  may  be 
taken  in  this  way:  «I  am,  during  my  lifetime,  dispunishable  for 
waste ;  I  will  take  care  to  prevent  you  from,  ploughing  up  ancient 
pasture  land,  either  in  my  lifetime,  or  at  any  other  time  during  the 
the  lease;  but  I  will  not,  by  an  express  covenant, put  it  in  my  power^ 
dnring  my  own  lifetime,  to  prevent  you  from  ploughing  up  ancient 
pasture  for  the  purpose  of  the  allotment  system."  fi  we  are  to  infer 
any  thing  in  this  case,  we  shpuld  look  at  the  situation  of  the  parties; 
and  that  being  so,  I  think  the  inference  is  this :  the  covenant  against 
waste  was  inserted,  with  this  exception  of  the  allotment  system,  in 
order  to  put  it  out  of  the  power  of  the  lessor,  during  her  lifetime^  to 
object  to  the  carrying  on  that  system,  but  not  with  the  intention  of 
authorizing  it  any  longer.  The  lease  would  have  been  good  without 
any  covenant  against  waste  at  all.  It  seems  to  me,  therefore,  that  the 
lease  may  be  well  construed  so  as  not  to  be  inconsistent  with  the 
leasing  power,  and  that  it  is  not  void. 
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Maule,  J.  I  am  of  the  same  opinion.  The  other  points  have  been 
disposed  of  in  the  course  of  the  argument  With  respect  to  the 
second  question,  whether  this  lease  is  void  on  account  of  not  com- 
plying with  the  condition  in  the  leasing  power  that  the  tenant  shall 
not  be  made  dispunishable  for  waste,  I  think  the  case  is  more 
arfi^uable;  but,  on  consideration,  lam  of  opinion  that  the  lease  is  not 
void  for  any  such  reason.  The  lease  is  granted  by  a  tenant  for  life, 
herself  dispunishable  for  waste ;  and  it  was  granted  in  respect  of  pas- 
ture and  meadow  land,  the  breaking  up  of  any  part  of  which  would 
have  amounted  to  waste.  This  lease  contains  a  clause  which  it  is 
contended  makes  the  lease  void,  as  amounting  to  a  license  to  break 
up  such  pasture  and  meadow  land.  [He  read  the  clause.]  Now, 
these  wonls  themselves  are  in  terms  an  exception  out  of  a  covenant 
on  the  part  of  the  lessee ;  and,  if  treated  strictly  as  such,  they  would 
clearly  have  no  more  operation  in  enabling  the  tenant  to  commit 
waste  than  if  the  whole  covenant,  together  with  the  exception,  had 
been  left  out  of  the  lease.  The  introduction  of  the  exception  might 
be  considered  as  an  erasing  from  the  covenant  of  that  which  had  been 
previously  contained  in  it,  as  far  as  the  subject  matter  of  the  excep- 
tion is  concerned.  But  if  the  exception  were  all  erased,  there  being 
clearly  nothing  enabling  in  the  rest  of  the  covenant,  there  is  no  doubt 
that  the  lease  would  contain  no  violation  of  the  terms  of  the  power. 
But  it  is  said  that  the  clause  containing  the  words  "  except  for  the 
purpose  of  carrying  out  the  allotment  system,"  must  be  by  construc- 
tion interpreted  as  if  it  had  gone  on  and  permitted  that  to  be  done 
which  is  the  subject  of  the  exception.  Now,  suppose  we  do  imply 
from  those  words  power  to  do  any  thing,  that  implication  must  cer- 
tainly be  qualified  by  what  is  frequently  held  to  qualify  even  express 
terms,  namely^  by  restricting  the  words  to  those  things  which  may 
lawfully  be  done  by  the  party  who  is  considered  as  speaking  in  the 
clause.  Therefore,  if  any  implication  is  to  be  made  here,  it  appears 
to  me  that  it  cannot  be  made  to  extend  further  than  this,  that  the 
lessor  permits  the  breaking  up  for  the  purpose  of  the  allotment  sys- 
tem, so  far  as  she  has  power  to  permit  it  In  all  cases  of  implication, 
I  conceive  that  such  a  restriction  may  be.  introduced,  either  for  the 
purpose  of  making  the  instrument  generally  lawful,  or  lawful  in  re- 
spect of  the  exercise  of  the  particular  power  upon  the  due  exercise 
of  which  the  validity  of  the  instrument  depends ;  as  if  a  license  or 
order,  or  direction  to  do  a  certain  class  of  things,  is  to  be  implied  from 
any  instrument,  it  must  be  always  subject  to  the  condition,  that  the 
things  done  are  not  contrary  to  the  general  law,  or,  I  think,  such 
things  as  that  a  license  to  do  them  would  render  the  instrilment  void. 
Introducing  that  kind  of  implication  here,  which,  I  think,  is  as  much 
as  we  can  introduce,  the  effect  will  be  that,  during  such  time  as  Mrs. 
Ferrand  can  lawfully  allow  the  breaking  up  of  pasture  land  for  the 
particular  purpose  mentioned,  she  does  allow  it;  but  not  after- 
wards. In  fact,  she  does  not  in  terms  allow  it  at  all ;  but  if  we  are  to 
imply  it  at  all,  I  do  not  think  we  can  reasonably  infer  that  she  was 
usurping  a  power  which  she  clearly  had  not,  and  inserting  in  the  lease 
an  authority  which  it  would  be  in  violation  of  her  leasing  power  to 
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:  that  ths  lender  had  no  ioaurabla  intereit. 
/ca.  443,  fully  itatcd  uid  oommcnted  upon.] 


it  of  the  declaration  stated,  that  whereaa 
the  name  and  style,  description,  and 
Son,"  heretofore,  to  wit,  on  the  Ist  of 
u  the  usage  and  cnstom  of  merchants, 
i"ilicyof  insurance,  purporting  thereby, 
I  lie  said  plaintiffs,  as  well  in  their  owa 
..line  and  names  of  all  and  every  othei 
.  iIk'  same  did,  might,  or  should  appertaia 
,— nrance  and  caaae  themselves,  and  them, 
i-'Urcd,  lost  or  not  lost,  at  and  from  Quebeo 
<  ill  the  United  Kingdom,  upon  any  kind 
-.  and  also  upon  the  body,  tackle,  apparel, 
I V,  liiiats,  and  other  furniture,  of  and  in  the 
he  '■  liartland,"  whereof  was  master,  &c.,  be* 
ti  tilt.'  said  goods  and  merchandises  from  the 
'  ^;ii<i  ship,  upon  the  said  ship,  &c,  and  so 
''  during  her  abode  upon  the  said  ship,  &c., 
-iiiji,  with  all  her  ordnance,  tackle,  apparel, 
iMimlises  whatsoever,  should  be  arrived  at 
;^lu|),  &c.,  until  she  had  moored  at  anchor 
ill  goui.1  ^^iTe^,  and  upon  the  goods  and  mer- 
III'  p^aiiic  sliould  be  there  discharged  and  safely 
1 1  .^liiiuld  liu  l^kwful  for  the  said  ship,  &c.,  in  the  said 
il  ami  sail  lo,  and  touch  and  stay  at,  any  ports  or 
f  ami  will  rofioever,  without  being  deemed  a  devia- 
t  pRJuilkc  to  the  said  insurance.  The  said  ship, 
SI'S,  \;c.,  tur  Mj.much  as  concerned  the  assured,  by 
.1)  ilii^  a-.siu'vrl  and  assurers  in  that  policy,  were  and 
>u<j(.  ailvaih's  iur  repairs  and  disbursements,  and  the 
1  at  lli7-j/.,  iiirludiiig  premium  of  insurance.  Touching 
iirf>  ami  jwiils  wliiili  they,  the  assurers,  were  contented  to 
Jid  tak<;  ti|iiai  lliein.  in  that  voyage,  they  were  of  the  seas, 
-ar,  i'lf.  riiiaiiii>.  |iir;ites,  rovers,  thieves,  jettisons,  letters  of 
.<:  andcountermar<]ue,  reprisals,  takings  at  sea,  arrests,  restraints, 
iutainmente  of  all  kings,  princes,  and  people  of  what  nature, 
lition,  or  quality  whatsoever,  barratry  of  the  master  and  mariner, 
I  of  all  other  perils,  losses,  and  misfortunes  that  had  or  should 
>me  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  mer> 
handises,  aod  ship,  &c.,  or  any  part  thereof.  And  in  case  of  any 
loss  or  misfortune,  it  should  be  lawful  to  the  assured,  theii  factors, 
servants,  and  assignees,  to  sne,  labor,  and  travel,  for,  in,  and  about 
the  defence,  safeguard,  and  recovery  of  the  said  goods  and  merchan- 
dises, and  ship,  &c.,  or  any  part  thereof,  without  prejudice  to  that 
insurance,  to  the  charges  whereof  they,  the  assurers,  would  contribute, 
35' 
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insert,  and  which  would  avoid  the  lease  which  the  parties  clearly  in- 
tended should  not  be  void.  I  think,  therefore,  looking  at  the  state  of 
things  appearing  to  have  existed  at  the  time  of  the  lease  and  at  the 
recitals  ot  the  lease  itself,  that  the  true  construction  of  it  excludes 
the  supposition  that  it  contains  any  power  granted  by  the  lessor  to 
the  lessee  to  commit  any  species  of  waste,  except  so  far  as  might 
lawfully  be  done  without  any  violation  of  the  leasing  power. 

Cresswell,  J.  I  agree.  No  express  agreement  is  to  be  found  in 
•the  lease  that  the  lessee  shall  be  dispunishable  for  waste.  And  the 
.plaintiiPs  counsel  has  not  contended  that  the  lessee  is  by  any  express 
words  authorized  to  commit  waste.  But  he  resorts  to  the  supposi* 
tion  that  other  words  may  be  lawfully  added  from  which  a  license  to 
commit  waste  may  be  implied.  Now,  undoubtedly  this  clause  in  the 
lease,  which  is  a  covenant  by  the  lessee  not  to  break  up  ancient  pas- 
ture, except  for  the  purposes  of  the  allotment  system,  cannot  be  con- 
sidered a  special  license  to  commit  waste  within  the  meaning  of  the 
Statute  of  Marlbridge,  unless  it  is  an  authority  to  commit  waste  such 
as  would  avoid  the  lease.  But  we  must  look  at  what  the  lessor  pro- 
fessed to  be  doing  and  intended  to  do.  Is  it  to  be  supposed  that  she 
intended  the  lease  so  to  operate  as  to  enable  the  lessee  to  commit 
waste  during  the  whole  operation  of  the  lease  ?  Would  it  be  rea* 
sonable  to  suppose  it,  when  that  construction  would  make  the  instru- 
ment void  ?  If  any  words  are  to  be  added  to  explain  the  meanine 
of  the  clause,  I  should  say  that  its  full  meaning  would  be  this :  '<  I 
leave  you  to  your  rights,  except  when  restricted  by  covenant     I  bind 

irou  by  covenant  not  to  commit  waste ;  but  if  a  twenty-one  years' 
ease  will  enable  you  to  carry  out  the  allotment  system,  I  allow  it     If 
otherwise,  I  say  nothing  about  it" 

Talfourd,  J.,  concurred.  JudgmefUfor  the  defendant. 


Stainbank  &  others  v.  Penning.* 

Trinity  Tenn,  May  8,  9,  and  90,  1851. 

Ship  and  Sfnpping — Master  —  Hypothecation  —  Form  of  Instrument 
. —  Maritime  Risk  —  Insurable  Interest  —  Loan. 

The  master  of  a  ship  has  no  authority  to  hypothecate  the  ship  for  money  advanced  for  repairs, 
unless  the  payment  of  the  money  borrowed  is  made  to  depend  upon  the  arriyal  of  the  ship ; 
nor  can  he  pledge  the  ship  itself  and  the  personal  credit  of  the  owners. 

Where  the  master  of  a  ship,  having  borrowed  money  for  repairs,  gave  the  lender  bills  on  the 
owner  of  the  ship  and  on  the  consignee  of  the  cargo  for  the  amount,  and  also  an  instra* 
ment  by  which  he  purported  to  hypothecate  the  vessel,  &c,  and  stipulated  that,  in  case  the 
bills  were  not  accepted  or  paid,  the  lenders  might  take  possession,  and  sell,  under  process 

1  20  Law  J.  Rep.  (n.  s.)  C.  P.  926. 
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of  Ae  Admiralty  Coart,  aad  in  which  it  was  agreed  that  the  lender  should  forbear  mari- 
time interest,  and  that  the  advances  were  to  be  recoyerable  whether  the  vessel  arrived  at 
its  port  of  destination  or  not :  — 

Eddt  that  the  instromcnt  was  void,  and  that  the  lender  had  no  insurable  interest. 

[The  cue  of  Samgun  v.  Braffgintonf  1  Yes.  443,  fully  stated  aad  commented  upon.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  whereas 
the  plaintiffs,  by  and  under  the  name  and  style,  description,  and 
firm  of  ^  C.  Stainbank  &  Son,"  heretofore,  to  wit,  on  the  1st  of 
December,  1846,  according  to  the  usage  and  custom  of  merchants, 
caused  to  be  made  a  certain  policy  of  insurance,  purporting  thereby, 
and  containing  therein,  that  the  said  plaintiffs,  as  well  in  their  own 
names  as  for  and  in  the  name  and  names  of  all  and  every  other 
person  or  persons  to  whom  the  same  did,  might,  or  should  appertain 
in  part  or  in  all,  did  make  assurance  and  cause  themselves,  and  them, 
and  everv  of  them,  to  be  insured,  lost  or  not  lost,  at  and  from  Quebec 
to  a  final  port  of  discharge  in  the  United  Kingdom,  upon  any  kind 
of  goods  and  merchandises,  and  also  upon  the  body,  tackle,  apparel, 
ordnance,  munition,  artillery,  boats,  and  other  furniture,  of  and  in  the 
good  ship  or  vessel  called  the  ^  Hardand,"  whereof  was  masiter,  &c.,  be* 
ginning  the  adventure  upon  the  said  goods  and  merchandises  from  the 
loading  thereof  aboard  the  scud  ship,  upon  the  said  ship,  &c.,  and  so 
should  continue  and  endure  during  her  abode  upon  the  said  ship,  &c., 
and  further  until  the  said  ship,  with  all  her  ordnance,  tackle,  apparel, 
&c.,  and  goods  and  merchandises  whatsoever,  should  be  arrived  at 
(as  above)  upon  the  said  ^ship,  &c.,  until  she  had  moored  at  anchor 
twenty-four  hours,  in  good  safely,  and  upon  the  goods  and  mer- 
chandises until  the  same  should  be  there  discharged  and  safely 
landed,  and  that  it  should  be  lawful  for  the  said  ship,  &c,  in  the  said 
voyage,  to  proceed  and  sail  to,  and  touch  and  stay  at,  anv  ports  or 
places  whatsoever  and  wheresoever,  without  being  deemed  a  devia- 
tion, and  without  prejudice  to  the  said  insurance.  The  said  ship, 
goods,  merchandises,  &c.,  for  so 'much  as  concerned  the  assured,  by 
agreement  between  the  assured  and  assurers  in  that  policy,  were  and 
should  be  15002.  advances  for  repairs  and  disbursements,  and  the 
whole  valued  at  1675^,  including  premium  of  insurance.  Touching 
the  adventures  and  perils  which  they,  the  assurers,  were  contented  to 
bear,  and  did  take  upon  them,  in  that  voyage,  they  were  of  the  seas, 
men-of-war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of 
marque  and  countermarque,  reprisals,  takings  at  sea,  arrests,  restraints, 
and  detainments  of  all  kings,  princes,  and  people  of  what  nature, 
condition,  or  quality  whatsoever,  barratry  of  the  master  and  mariner, 
and  of  all  other  perils,  losses,  and  misfortunes  that  had  or  should 
come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  mer^ 
<shandises,  and  ship,  &c.,  or  any  part  thereof.  And  in  case  of  any 
loss  or  misfortune,  it  should  be  lawful  to  the  assured,  their  factors, 
servants,  and  assignees,  to  sue,  labor,  and  travel,  for,  in,  and  about 
the  defence,  safeguard,  and  recovery  of  the  said  goods  and  merchan- 
dises, and  ship,  &c.,  or  any  part  thereof,  without  prejudice  to  that 
insurance,  to  the  charges  whereof  they,  the  assurers,  would  contribute, 
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each  one  according  to  the  rate  or  quantity  of  his  sum  therein  as- 
sured, &c.  [The  declaration  then  set  out  other  stipulations  in  the 
policy,  and  proceeded.]  That  the  said  policy  of  insurance  and 
memoranda  were  so  made  by  the  plaintiffs  as  aforesaid,  as  the  agents 
of  J.  Gilmour,  D.  Gilmour,  A.  Gilmour,  of  Montreal,  James  Gilmour, 
J.  Pollock,  A.  Pollock,  Allen  Gilmour,  of  Glasgow,  and  B.  Bankin, 
and  for  their  use  and  benefit,  and  that  the  plaintiffs  did  receive  the 
order  for,  and  effect  the  said  policy  of  insurance  as  such  agents  as 
aforesaid,  of  all  which  premises  the  defendant  afterwards,  to  wit,  on 
the  Ist  of  December,  A.  D.  1846,  had  notice ;  and  thereupon,  in  con- 
sideration  that  the  plaintiffs,  at  the  request  of  the  defendant,  had  then 
paid  to  the  defendant  a  certain  sum  of  money,  to  wit,  the  sum  of 
twenty  guineas,  as  a  premium  or  reward  for  the  insurance  of  200iL 
of  and  in  the  premises  in  the  said  policy  of  insurance  mentioned,  and 
had  then  promised  the  defendant  to  perform  and  fulfil  all  things  in 
the  said  policy  contained,  on  the  part  and  behalf  of  the  insured  to  be 
performed  and  fulfilled,  the  defendant  then  promised  the  plaintiffs 
that  he  would  become  and  be  an  insurer  to  the  plaintiffs  of  the  said 
sum  of  200^  upon  the  premises  in  the  said  policy  of  insurance  men- 
tioned on  his  part  and  behalf  as  such  insurer  of  tne  said  sum  of  200/., 
to  be  performed  and  fulfilled,  and  the  defendant  then  became  and 
was  an  insurer  to  the  plaintiffs,  and  then  duly  subscribed  the  said  policy 
of  insurance,  as  such  insurer,  for  the  sum  of  200/.,  upon  the  premises 
in  the  said  policy  in  that  behalf  mentioned.  And  the  plaintiffs  say 
that  the  said  J.  G.,  D.  G.,  A.  G.,  of  Montreal,  J.  G.,  J.  P.,  A.  P.,  A. 
G.,  of  Glasgow,  and  R.  R.,  some  or  one  of  them,  were,  or  was  then, 
and  from  thence  continually  afterwards  until  and  at  the  time  of  the 
loss  hereinafter  mentioned  interested  in  the  premises  in  the  said 
policy  of  insurance  and  memoranda  mentioned,  to  a  large  amount, 
to  wit,  to  the  value  and  amount  of  all  the  moneys  by  them  ever 
insured  or  caused  to  be  insured  thereon.  And  the  plaintiffs  say  that 
heretofore,  to  wit,  on  the  25th  of  November,  A.  D.  1846,  the  said 
ship  or  vessel  departed  and  set  sail  from  Quebec  aforesaid,  on  her 
said  voyage  to  a  final  port  of  discharge  in  the  United  Kingdom,  to 
wit,  Bristol,  and  that  afterwards,  and  while  the  said  vessel  was  pro- 
ceeding on  her  said  voyage,  and  before  her  arrival  at  any  final  port 
of  discharge  in  the  said  writing  or  policy  of  insurance  mentioned,  to 
wit,  on  the  27th  of  November,  A.  D.  1846,  the  said  vessel  was,  by 
the  perils  and  damages  of  the  seas  and  by  stormy  and  tempestuous 
weather,  &c.,  driven  on  the  shore,  and  thereby  and  by  means  of  the 
premises  became  bulged,  broken,  &c,  and  the  said  ship  then  became 
and  was  wholly  lost,  and  thereby  the  premises  upon  which  the  de- 
fendant became  and  was  an  insurer,  as  in  the  said  policy  mentioned, 
to  wit,  the  said  1500/.  advances,  for  repairs  and  disbursements, 
tecame  wholly  lost,  of  all  which  premises  the  defendant  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  had  notice,  and  was  then 
requested  by  the  plaintiffs  to  pay  them  the  said  sum  of  200/.  so 
insured  by  him  as  aforesaid,  and  which  said  sum  of  200/.  he,  the  de- 
fendant, oaght  to  have  paid  according  to  the  form  and  effect  of  the 
said  policy  of  insurance  and  bis  said  promise  and  undertaking  so  by 
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him  made  as.  aforeftaid.     Yet  the  defendant  hath  disregarded  his 
promise,  &c. 

Pleas  —  First,  turn  assumpsit ;  second,  that  the  said  policy  so 
made  by  the  plaintiffs  was  not  made  by  them  as  agents  for  the  said 
persons  in  the  said  count  in  that  behalf  mentioned  for  their  nse  and 
benefit,  in  manner  and  form,  &c. ;  third>  that  the  said  persons  in  the 
said  first  count  in  that  behalf  alleged  were  not,  nor  were  nor  was  any 
ot  either  of  them,  interested  in  the  premises  in  the  said  policy  and 
memoranda  mentioned  in  manner  and  form,  &c. ;  fourth,  that  the 
said  ship  was  not  lost  in  manner  and  form,  &;c. ;  fifth,  that  the 
premises  upon  which  the  defendant  became  and  was  an  insurer,  as 
in  the  said  policy  and  first  count  in  that  behalf  mentioned,  were  not, 
nor  was  any  part  thereof,  lost  in  manner  and  form  as  in  the  s^d  first 
count  alleged. 

At  the  trial,  before  Piatt,  B.,  at  the  Liverpool  Spring  assizes,  1850, 
the  following  facts  were  proved :  On  the  ^th  ot  September,  1846, 
the  Hartland  sailed  from  Quebec  for  Bristol  Having  sustained 
damage,  she  put  back  to  Quebec  in  a  few  days  afterwards ;  and  the 
master  then  borrowed  of  Allen  Gilmour  &l  Co.,  the  plaintiffs'  princi- 
pals, for  necessary  repairs  and  disbursements,  the  sum  of  1675^  11^. 
hd,y  to  secure  which  he  drew  upon  the  owner  of  the  ship  for  1307^ 
12s.  Id.  and  upon  the  consignee  of  the  cargo  for  367^  19s.  5d.y  giving 
to  Alien  Gilmour  &  Co.,  at  the  same  time,  an  instrument  under  his 
hand  and  seal,  upon  the  construction  of  which  the  first  point  in  the 
case  mainly  depended. 

This  instrument,  after  reciting  the  damage  sustained  by  the  Hart- 
land,  the  necessity  of  the  advances  made  by  Allen  Gilmour  &  Co. , 
upon  condition  of  their  being  secured  by  an  hypothecation  of  the 
ship,  cargo,  and  freight,  the  delivery  to  Allen  Gilmour  fi&  Co.  of  two 
bills  of  exchange  by  the  master  upon  the  owners  of  the  ship  and  the 
consignee  of  the  cargo,  proceeded  thus :  ^<  Now  know  ye,  that  for  the 
eBfectually  securing  to  the  said  Allen  Gilmour  &  Co.  the  due  and 
punctual  acceptance  and  paynjent  of  the  said  bills  of  exchange  so 
drawn  by  me,  the  said  George  Hooper,  one  of  which  on  the  said 
William  Hooper  for  the  sum  of  1307^.  12s.  Irf.,  and  the  other  on  the 
said  R.  Mead  &  Son,  for  the  said  sum  of  367/.  195.  5d.^  for  the  causes 
and  in  the  manner  aforesaid,  I,  the  said  G.  Hooper,  have  pledged, 
mortgaged,  and  hypothecated,  and  by  these  presents  do,  as  master  of 
the  said  bsurk  or  vesseLxalled  the  Hartland,  and  in  the  said  capacity^ 
as  master,  by  virtue  of  all  other  powers  and  authorities  whatsoever 
me  thereunto  in  anv  wise  enabling,  pledge,  mortgage,  charge,  and 
hypothecate  the  said  bark  or  vessel  called  the  Hartland,  her  tackle, 
apparel,  and  furniture,  and  the  freight  of  the  said  vessel  and  every 
part  thereof,  to  the  said  A.  Gilmour  fi&  Co.,  their  executors,  adminis- 
trators and  assigns,  but  including  with  respect  to  the  said  bill  on  the 
said  W.  Hooper  the  cargo  on  board,  the  said  expenses  being  incurred 
for  the  benefit  of  the  ship,  freight,  and  cargo.  And  I,  the  said  G. 
Hooper,  as  such  master  as  aforesaid,  do  hereby  grant,  testify,  and 
declare,  that  in  case  the  said  bills  of  exchange  shall  be  refused  accept- 
ance or  payment,  or  otherwise  dishonored,  or  not  duly  and  punctually 
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accepted  and  paid  by  the  said  W.  Hooper  and  the  said  R.  Mead  & 
Son,  on  presentment  for  the  said  purpose,  according  to  the  tenor  and 
effect  thereof,  it  shall  and  may  be  lawful  to  and  for  the  said  A.  Gil- 
mour  &  Co.  forthwith  to  seize  and  take  possession  of  the  said  bark, 
the  Hartland,  and  to  cause  the  same  to  be  sold  and  disposed  of,  either 
by  virtue  of  process  to  be  issued  out  of  her  majesty's  High  Court  of 
Admiralty  of  England,  or  any  court  of  vice  admiralty  possessing 
jurisdiction  at  the  port  at  which  the  said  bark  or  vessel  may  at  any 
time  thereafter  happen  to  be  lying,  or  to  be  according  to  the  maritime 
law  and  custom  of  England.  And  I,  the  said  G.  Hooper,  as  such 
master  as  aforesaid,  do,  by  these  presents,  testify,  declare,  and  make 
known  that  I  took  up  and  borrowed  of  the  said  A.  Gilmour  &  Co.  the 
said  sums  of  money  on  the  credit  and  account  of  the  owner  of  the 
said  bark,  the  Hartland ;  and  do,  so  far  as  in  me  lies  as  master  as 
aforesaid,  grant  and  declare  that  it  shall  and  may  be  lawful  to  and 
for  the  said  A.  Gilmour  &  Co.  to  place  the  same  to  the  debit  and 
account  of  the  owner  of  the  said  bark,  and  in  case  of  the  non-ao- 
ceptance  or  non-payment  of  the  said  bills  of  exchange,  the  said  A 
GUmour  k  Co.  shall,  and  lawfully  may  have,  use,  and  take  all  such 
lawful  ways  and  means  whatsoever  for  the  recovery  of  the  said  sum  of 
money,  or  such  part  or  parts  thereof  as  may  at  any  time  or  times 
hereafter  remain  due  or  unpaid,  as  merchants  or  other  persons  in  a 
foreign  port  or  other  port  out  of  the  kingdom  of  Great  Britain,  ad- 
vancing money  at  the  instance  of  a  master  of  a  ship  or  vessel  for  the 
repairs,  outfits,  and  disbursements  thereof,  to  enable  such  ship  or 
vessel  to  proceed  on  her  homeward  bound  voyage  on  the  credit  and 

,  account  of  such  ship  or  vessel,  and  her  owner  can,  or  lawfully  may 
have,  use,  or  take  for  the  recovery  thereof,  against  such  ship  or  her 
owner  or  master." 

With  a  view  to  identify  the  owner  of  the  vessel,  the  instrument 
proceeded  to  set  out  a  copy  of  the  certificate  of  registry,  showing 
that  the  Hartland  had  been  previously  mortgaged,  and  then  concluded 
with  the  following  agreement :  ^  And  it  is  declared  and  agreed  by 
and  between  me,  the  said  G.  Hooper,  and  the  said  A.  Gilmour  &  Co. 
that  inasmuch  as  the  said  A  Gilmour  &  Co.  forbear  any  claim,  pre- 
mium, or  maritime  interest  upon  the  risks  of  the 'said  sums  of  money 

.  so  advanced  as  aforesaid,  that  the  voysu^e  of  the  said  bark  shall  be  at 
the  sole  risk  and  peril  of  the  owner  of  the'  said  bark  or  vessel,  the 

^Hartland ;  and  that,  therefore,  whether  the  ship  arrive  in  safety  or  not, 
or  in  the  event  of  shipwreck  or  loss  of  the  same  by  the  act  of  God, 
accident,  or  the  queen's  enemies,  the  said  sums  shall,  in  either  or  in  any 
case,  be  recoverable,  and  be  paid  by  the  owner  of  the  said  bark  to  the 
said  A  Gilmour  k  Co.  or  to  their  order  as  aforesaid,  together  witl^ 
such  further  sum  or  sums  of  money  as  they  may  pay  or  lay  out  in 
causing  the  said  bark  or  freight  to  be  insured,  should  they  think  proper 
so  to  do,  in  an  amount  sufficient  to  cover  the  advances  by  them  made 
as  aforesaid,  and  which  insurance  the  said  A.  Gilmour  &  Co.  by  these 
presents,  by  me,  the  said  G.  Hooper,  are  authorized  and  empowered 
to  cause  to  be  done  and  made,  and  charge  the  same  to  me  and  the 
owner  of  the  said  bark.     And  it  is  further  agreed  and  declared,  that 
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the  said  A.'Gilmour  &  Co.  shall  and  will  have  all  the  rights,  privi- 
leges, and  remedies  by  process  of  the  courts  of  admiralty  and  other- 
wise, which  by  law  are  given  to  the  holders  of  bottomry  bonds,  any 
thing  herein  contained  to  the  contrary  notwithstanding.  And,  lastly, 
it  is  agreed  and  declared  that  the  said  vessel,  her  tackle,  apparel,  fur- 
niture, and  her  freight  and.  cargo,  shall  at  all  times  hereafter  be  charge- 
able and  liable  for  the  payment  of  the  said  sums  of  money  advanced 
to  enable  the  said  bark  to  proceed  on  her  voyage,  and  the  costs  of 
insurance  as  aforesaid  unto  the  said  A.  Gilmour  &  Co.,  their  execu- 
tors, &c.,  according  to  the  true  intent  and  meaning  of  these  presents." 
A  verdict  was  found  for  the  plaintiffs,  with  200/.  damages,  and 
leave  was  reserved  to  the  defendant  to  move  to  enter  a'  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly,  — 

Knowles  and  Aiherton  (8th  and  9th  of  May,  1851)  showed  cause.^ 
The  first  question  in  this  case  is,  whether  the  plaintiffs  had  an  insura- 
ble interest  in  the  instrument  produced  at  the  trial.  That  instru- 
ment is  not  an  ordinary  bottomry  bond,  because  bottomry  interest  is 
excluded,  but  it  is  an  instrument  of  hypothecation  ;  and  the  master 
having  power  to  hypothecate  for  necessaries,  did  so  by  this  instrument, 
and  thereby  gave  to  the  plaintiffs  an  interest  in  the  ship  which  could 
be  insured.  The  intention  was,  that  there  should  be  no  bottomry 
interest,  but  that,  in  addition  to  the  security  of  the  bills,  the  parties 
lending  the  money  should  have  an  Interest  in  the  ship  if  the  bills 
were  not  accepted  or  paid,  and  a  right  to  pursue  their  remedy  in  the 
Court  of  Admiralty.  Although  the  document  be  not  in  the  ordinary 
form  of  an  hypothecation,  there  is  no  authority  to  show  that  any 
particular  form  must  be  adopted,  or  that  this  form  is  bad.  "  Hypothe- 
cation "  is  defined  in  Abbott  on  Shipping,  p.  366,  ed.  144,  as  import- 
ing a  pledge  without  immediate  change  of  possession ;  and  is  treated 
in  the  books  as  equivalent  to  pawning.  Cossart  v.  Lawdley^  3  Mod. 
244.  Corset  v.  Huselt/j  Comb.  135.  Bridgeman^s  Cascj  Hob.  11. 
Scarreborrow  v.  Lyrius^  1  Noy,  96.  It  is  submitted  that  where,  by 
express  agreement,  or  by  law  independent  of  agreement,  the  ship  is 
a  pledge  in  respect  of  a  debt,  that  is  hypothecation.  In  this  country, 
in  the  case  of  necessaries,  there  must  be  an  express  agreement ;  but 
even  here,  as  to  mariners'  wages,  there  is  hypothecation  by  law.  By 
the  maritime  law,  every  contract  in  respect  of  a  ship  creates  an 
hypothecation.  Justin  v.  Ballam^  2  Ld.  Raym.  805 ;  s.  c.  1  Salk.  34. 
Abbott  on  Shipping,  p.  142.  Bottomry  is  only  one  species  of  hypothe* 
cation,  and  there  is  no  authority  for  saying  that  a  ship  may  not  be 
hypothecated  in  another  way.  It  is  also  submitted  that  the  instru- 
ment was  one  which  it  was  within  the  master's  power  to  give  to  the 
plaintiffs.  In  Samsun  v.  Bragginton^  1  Ves.  443,  it  was  held  that  a 
master  might  pledge  the  ship  for  expenses,  and  also  make  the  owners 
liable.  It  will  be  contended  on  the  other  side  that  as  the  money  was 
to  be  paid  at  all  events,  and  there  was  no  maritime  risk,  the  instru- 

1  There  were  foar  questions  raised  on  the  argament ;  bat  as  judgment  was  pro- 
nounced on  the  first  only,  the  facts  and  arguments  with  respect  to  the  others  are 
omitted. 
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that  the  jadges  are  of  opinion  that  the  decision  below  is  wrong. 
The  legislature  seem  rather  to  have  guarded  against  the  decisions  of 
the  court  being  much  regarded,  as  the  statute  precludes  the  court 
from  having  the  great  advantage  of  the  assistance  of  the  chief  justices. 
We,  therefore,  think  it  convenient  not  to  introduce  the  practice  of 
giving  the  reasons  for  our  judgments.  For,  though  the  custom  has 
long  prevailed,  where  the  judges  have  considered  any  case  of  impor- 
tance, that  they  have  given  reasons  for  the  opinions  which  they  have 
formed,  the  judgment  itself  consists  only  of  a  few  formal  words, 
whatever  the  reasons  may  be.  Such,  however,  being  the  enactment 
of  the  legislature,  we  shall  abstain  from  giving  our  reasons  at  alL 
The  observations  that  I  have  made  are  with  reference  to  the  question 
of  our  jurisdiction  to  entertain  the  appeal.  We  assume  that  we 
have  jurisdiction  in  this  instance.  With  respect  to  the  merits  of  the 
case,  the  learned  puisne  judges  who  have  heard  this  case  with  me 
concur  with  me  in  thinking  that  the  judge  below  was  wrong.  We, 
therefore,  order  judgment  to  be  entered  for  the  defendant  We  make 
no  order  with  respect  to  the  costs  of  the  appeal 

Judgment  for  the  appeUanty  ike  defendcmt  below. 
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Trinity  Term,  May  80,  1851. 

Power  —  Lease  —  Fine  or  Foregift  —  Waste  —  Covenant  —  Exception 
—  License  by  Implication  —  Stat.  Marlbridge,  52  Hen,  3,  c.  23. 

Tenant  for  life,  dispunishable  for  waste,  had  power  to  lease  for  twenty-one  years  certain 
ancient  pasture  land,  which  she  aftcr^vards,  and  before  any  lease,  had  converted  into  garden 
allotmentfl  in  a  manner  amonntine  to  waste.  The  leasing  power  provided  against  *^  any 
fine,  premium,  or  foregift  being  taken  for  the  making  thereof,"  and  that  "  none  of  the  les- 
sees should  be,  by  any  clause  or  words  therein  contained,  authorized  to  commit  waste,  or 
exempted  from  punishment  for  waste."  In  a  lease,  reciting  this  power,  the  tenant  for  life 
demised,  on  the  13th  of  December,  1845,  the  premises  for  twenty-one  years  from  the  Ist  of 
July  last,  reserving  a  rent  payable  half  yearnr  on  the  Ist  of  January  and  the  ist  of  July, 
the  first  payment  to  be  made  on  the  1st  of  tfanuary,  1846..  The  lease  contained  a  cove- 
nant Inr  the  lessee  not  to  breakup  any  of  the  pasture  land  demised,  "except for  the  par* 
pose  of  carrying  out  the  allotment  system,"  introduced  by  the  tenant  for  life :  — 

JBe&f,  first,  that  inch  reservation  of  rent  did  not  amount  to  a  fine,  premium,  or  foregift. 

Secondly,  that  the  exception  in  the  covenant  did  not  amount  to  a  license  or  authority  to  the 
lessee  to  commit  waste  by  canying  out  the  allotment  system ;  and  that,  if  any  implicatioA 
could  be  made  so  as  to  construe  that  exception  as  implying  a  permission  to  the  lessee  to 
do  anv  thing,  it  could  not  be  inferred  that  it  permitted  him  to  do  more  than  to  carry  out 
the  allotment  system  during  the  lifb  of  the  tenant  for  Ufe,  so  fiir  aa  she  had  power  to  permit 
it,  and  not  otherwise. 

SembUt  such  an  exception  introduced  into  a  covenant  not  to  commit  waste,  even  if  it 
amounted  to  an  implied  authority  to  commit  waste,  is  not  a  "  special  license  had  by  writ- 
mg  of  covenant,"  within  the  meaning  of  the  Statute  of  Marlbridge,  52  Hen.  3,  c.  23. 


1  do  Law  J.  Rep.  (n.  s.)  C.  P.  902L 
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— : 

Ejectment,  First  count,  npon  a  demise,  by  Hopkinson  and 
Tamer,  on  the  1st  of  July,  1846,  of  hereditaments  at  Bingley,  in 
the  county  of  York. 

Second  count,  upon  a  demise,  by  Henry  and  Thomas  Moss,  of  the 
same  date,  of  other  hereditaments,  at  the  same  place. 

Plea  —  Not  guilty.     Issue  thereon. 

At  the  trial,  before  Cresswell,  J.,  at  the  York  Summer  assizes,  1848, 
a  verdict  was  taken  by  consent  for  the  lessors  of  the  plaintiff,  subject 
to  a  special  case. 

The  special  case  stated  that  the  lessors  of  the  plaintiff  in  the  first 
count  were  the  devisees  in  trust  under  the  will  of  Walker  Ferrand, 
decesLsed,  dated  the  4th  of  December,  1834 ;  and  the  lessors  of  the 
plaintiff  in  the  second  count  were  the  trustees  named  in  the  marriage 
settlement  of  the  said  W.  Ferrand  and  Margaret  Moss,  dated  the  7th 
of  January,  1829. 

The  said  W.  Ferrand,  up  to  and  on  the  7th  of  January,  1839,  was 
seized  in  fee  of  the  premises  in  the  declaration  mentioned,  consisting 
of  a  house  and  buildings  called  '*  Myrtle  Grove,"  and  several  closes 
particularized  in  the  marriage  settlement,  consisting  principally  of 
park  and  pasture  land,  the  whole  called  the  ^'  Myrtle  Grove  estate." 
Being  so  seized,  W.  Ferrand,  by  the  said  indenture  of  the  7th  of 
January,  1829,  conveyed  that  estate  to  Henry  and  Thomas  Moss  (the 
lessors  of  the  plaintiff  in  the  second  count)  in  fee,  to  the  use  of  him- 
self and  his  heirs  until  the  marriage,  then  to  the  use  of  himself  and 
his  assigns  for  life,  without  impeachment  of  waste,  remainder  to  the 
use  of  the  said  Margaret  Moss  and  her  assigns  for  life,  without  im- 
peachment of  waste,  remainders  over  to  their  issue,  &a,  remainder  to 
the  use  of  W.  Ferrand  in  fee. 

That  indenture  contained  the  following  proviso :  <<  Provided  al- 
ways, and  it  is  hereby  further  agreed  and  declared,  th&t  it  shall  and 
may  be  lawful  to  and  for  the  said  W.  Ferrand,  from  time  to  time  dur- 
ing his  life,  and,  after  his  decease,  then  to  and  for  the  said  Margaret 
Moss  during  her  life  in  case  she  shall  survive  him,  and  from  and  after 
the  decease  of  both  of  them,  for  the  said  Henry  and  Thomas  Moss, 
or  the  survivor  of  them,  or  the  heirs  of  such  survivor,  to  demise  or 
lease  all  or  any  part  or  parts  of  the  hereditaments  and  premises  here- 
by granted  and  released,  or  intended  so  to  be,  with  the  appurtenances, 
to  any  person  or  persons,  for  any  term  or  number  of  years  not  exceed- 
ing twenty-one  in  possession,  and  not  in  reversion  or  by  way  of  future 
interest,  so  that  there  be  reserved  and  made  payable  on  every  such 
lease,  during  the  continuance  thereof,  the  best  and  most  improved 
yearly  rent  or  rents  to  go  along  with,  and  be  incident  to,  the  imme- 
diate reversion  or  remainder  of  the  premises  so  to  be  leased  that  can 
or  may  be  reasonably  had  or  gotten  for  the  same,  without  taking'  any 
fincy  premium^  or  foregift  for  tiie  making  thereof.  And  so  that  none  of 
the  lessees  to  whom  any  such  lease  or  leases  shall  be  made  be^  by  any 
clause  or  words  therein  contained,  authorized  to  commit  wasie,  or  ex- 
empiedfrom  punishment  for  waste^  any  thing  herein  contained  to  the 
contrary  notwithstanding." 

The  marriage  took  place,  and  Walker  Ferrand  died  on  the  20th  of 
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lowing  appear  to  be  the  facts  of  that  ease :  Bragginton  and  Pit- 
man were  part  owners  of  the  Dunsley  galley,  of  which  Pitman  was 
master.  On  her  homeward  voyage  she  was  disabled  and  put  into 
Jamaica,  where  Pitman  applied  to  the  plaintiff  to  advance  the  neces- 
sary funds  for  her  repairs,  ^  for  the  use  and  on  account  of  himself  and 
Bragginton  as  owners,"  and  as  a  further  inducement  engaged  with 
the  plaintiff,  as  additional  securitv  for  the  repayment  of  the  money, 
to  hypothecate  the  ship.  The  plaintiff  repaired  the  ship,  expended 
for  that  purpose  80/.,  and  at  his  request  Pitman  drew  upon  Braggin- 
ton for  that  amount,  and  by  way  of  additional  security,  as  master  of 
the  ship,  according  to  maritime  usage  in  like  cases,  by  deed  poll,  after 
taking  notice  of  the  damage  and  advance,  did,  for  securing  the  pay- 
ment of  the  said  money,  hypothecate  to  the  plaintiff  the  ship,  with 
the  freight  and  cargo.  The  ship  sailed  from  Jamaica,  was  captured 
and  sold.  Bragginton  and  Pitman  received  the  insurance  upon  her 
loss,  but  Bragginton  refused  to  accept  the  bills,  and  the  plaintiff  was 
not  paid  the  amount  which  he  had  advanced  for  the  repairs  of  the 
ship.  Upon  this  statement,  the  plaintiff  filed  his  bill  against  Brag- 
ginton and  Nichols,  the  representative  of  Pitman,  for  repayment  of 
the  money  advanced  by  him.  Bragginton,  by  his  answer,  admitted 
the  plaintiff's  statement,  but  submitted  that  he  was  not  liable  to  re* 
pay  what  Pitman  might  have  paid  for  the  repairs,  because  Pitman 
was  indebted  to  him,  and  suggested  that  bottomry  interest  had  been 
taken  for  the  advance,  and  that,  therefore,  according  to  maritime  cus- 
tom, the  lender  took  the  risk  of  the  voyage  upon  himself.  There  was 
no  proof  of  this  suggestion,  and  the  master  of  the  roUs  decreed  that 
the  money  advanced  by  the  plaintiff  in  refitting  the  ship  ought  to  be 
established  against  Bragginton  and  Nichols,  according  to  their  re- 
spective interest.  It  is  not  very  apparent  how,  upon  the  bill  and 
answer  so  framed,  the  validity  of  the  hypothecation  could  come 
directly  in  question.  The  plaintiff  did  not  seek  to  establish  his  claim 
by  that  instrument,  because  it  did  not  profess  to  charge  the  owners 
personally  with  the  debt,  and  the  defendant  Bragginton,  failing  to 
prove  that  bottomry  interest  had  been  taken,  comd  not  add  to  the 
deed,  by  implication,  a  condition  that  the  repayment  of  the  advances 
should  depend  upon  the  return  of  the  ship.  The  decree  seems  to 
have  proceeded  on  the  ground  that  joint  owners  were  liable  for 
money  advanced  in  a  foreign  country  for  necessary  repairs.  Whether 
the  master  had  properly  pledged  the  ship  or  not,  the  ship  was  lost, 
and  the  plaintiff  was  proceeding  upon  the  present  liability  of  the 
joint  owners.  The  reporter  states  that  his  honor  took  time  to 
consider,  and  afterwards  (as  he  was  informed)  determined  that  the 
ship  was  well  hypothecated,  and  that  the  part  owners  were  liable.  In 
Abbott  on  Shipping,  the  decree  aminst  the  part  owners  is  stated  posi- 
tively ;  but  the  learned  author  adds,  cautiously,  ^  It  is  said  also  that 
the  ship  was  thought  (not  determined)  to  be  well  hypothecated."  He 
does  not  give  the  full  weight  of  his  unqualified  sanction  to  this  prop- 
osition ;  and,  upon  examination,  we  think  that  this  case  is  not  to  be 
considered  as  an  authority  conclusive  against  the  more  recent  decisions 
to  which  reference  has  been  made. 
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The  deed  now  in  question  only  professes  to  give  such  an  interest 
as  can  be  enforced  in  the  Admiralty  Court  In  certain  events,  A.  Gil- 
meur  &  Co.  may  seize  the  vessel  and  cause  her  to  be  sold  by  process 
out  of  the  admiralty  of  England  or  any  other  court  of  vice  admiralty 
possessing  jurisdiction;  and  further,  they  are  to  have  all  the  rights 
&C.)  by  process  of  the  courts  of  admiralty  or  otherwise,  which  by 
law  are  given  to  the  holders  of  bottomry  bonds.  The  interest  which 
they  have  in  the  ship  is  the  right  of  proceeding  in  the  Admiralty  Court 
against  the  ship ;  but  if,  under  similar  circumstances,  the  Admiralty 
Court  would  not  act  because  it  has  no  jurisdiction,  A.  Gilmour  &  Co. 
have  not  an  available  interest.  Now,  the  cases  show  that,  under  cir- 
cumstances like  the  present,  the  Court  of  Admiralty  would  decline  to 
act.  In  the  case  of  I%e  AUaSj  Lord  Stowell  refused  to  entertain  a 
suit  of  bottomry  because  the  advance  was  payable  within  thirty  days 
after  the  arrival  of  the  ship,  ^or  in  case  of  the  loss  of  the  ship^  then 
wUhin  thirty  days  next  after  the  account  of  such  loss  should  have  been 
received  in  CakuUa  or  London!^  Upon  appeal,  the  delegates  decided 
that  the  bond  was  void  because  there  was  no  sea  risk  to  justify  the 
taking  of  maritime  interest,*  and  so  it  became  unnecessary  to  deter* 
mine  the  principal  question ;  but  upon  the  argument  of  the  question 
of  jurisdiction,  Hullock,  B.,  observed  that  the  condition  destroyed  the 
whole  instrument.  The  more  recent  case  of  The  Emancipation  is  an 
express  authority  upon  the  same  point.  There,  upon  the  face  of  the 
bond,  and  according  to  legal  inference,  the  payment  of  the  money 
advanced  did  not  depend  upon  the  safe  arrival  of  the  ship,  and  for 
that  reason  the  court  pronounced  against  the  bond.  Upon  these 
authorities,  it  is  clear  that,  if  the  Hartland  had  anrived  in  this  country, 
the  plaintiffs  could  not  have  proceeded  against  her  in  the  Admiralty 
Court ;  they  had,  therefore,  no  interest  in  the  vessel ;  they  have  lost 
nothing,  and  upon  this  ground  the  defendant  is  entitled  to  succeed. 

But  without  reference  to  authority  we  are  of  opinion,  upon  prin- 
ciple, that  the  master  has  not  by  an  instrument  of  this  nature  author- 
ity to  pledge  the  ship.  By  the  Roman  law,  and  still  in  those  nations 
which  have  adopted  the  civil  law,  every  person  who  had  repaired  or 
fitted  out  a  vessel,  or  had  lent  money  for  those  purposes,  haa  a  claim 
upon  the  value  of  the  ship  without  a  formal  instrument  of  hypotheca- 
tion ;  but  by  the  law  of  England  no  such  right  can  be  acquired  ex- 
cept by  express  agreement,  and  a  master  can  only  make  such  an 
agreement  if  he  act  within  the  scope  of  his  authority.  The  risht  to 
raise  money  upon  bottomry  can  only  be  justified  bynecessitv.  If  the 
master  in  a  foreign  country  wants  money  to  repair  or  victual  his  ves- 
sel or  for  other  necessaries,  he  must,  in  the  first  instance,  endeavor  to 
raise  it  upon  the  credit  of  the  owners.  If  be  can  do  so,  he  has  no 
authority  to  hypothecate  the  vessel ;  but  if  he  cannot  otherwise  ob- 
tain the  money,  then  he  may  hypothecate  the  ship,  not  transferring 
the  property  in  the  ship,  but  giving  the  creditor  a  privilege  or  claim 
upon  it,  to  be  carried  into  effect  by  legal  process  upon  the  termination 
of  the  voyage.  As  incident  to  this  transaction,  the  lender  may,  if  he 
think  fit,  insist  upon  maritime  interest;  but  whether  he  do  so  or  not, 
the  advance  is  made  upon  the  credit  of  the  ship,  not  upon  the  credit 
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of  the  owners,  and  the  owners  are  never  personally  responsible. 
There  is  no  trace  in  our  books,  with  the  exception  of  Samsun  v.  Brag^ 
ginton^  of  any  case  in  which  a  master  has  been  held  to  have  author- 
ity  to  make  a  valid  hvpothecation  of  a  ship,  unless  the  payment  of 
the  money  borrowed  has  been  made  to  depend  upon  the  arrival  of 
the  ship.  There  is,  therefore,  nothing  to  show  that  a  master  has  au- 
thority to  hypothecate  in  any  other  matter.  Indeed,  if  the  money  be 
originally  advanced  upon  the  credit  of  the  owner,  and  for  any  cause 
an  hypothecation  be  made  even  before  the  ship  leaves  the  place  where 
the  advances  were  made,  the  bond  will  be  void,  and  cannot  be  en- 
forced. JJie  Augusta.  For  these  reasons,  we  are  of  opinion  that  the 
master  had  no  authority  to  make  an  instrument  like  that  in  question, 
and  that  by  the  instrument  the  lender  possesses  no  interest  in  the  ship. 
The  money  advanced  for  repairs  was  a  mere  debt  from  the  owners  to 
the  lender,  and  it  being  admitted  that  a  mere  debt  from  the  owners  to 
the  assured  for  repairs  and  disbursements  could  not  legally  be  made 
the  subject  of  an  insurance,  it  follows  that  the  defendant  is  entitied 
to  judgment  jj^^  absobUe. 


Abley  v.  Dale.* 

Trinity  Term,  Jane  13,  1851. 

Gountj/  Courts  Act,  9  *  10  Vict.  c.  95,  s.  98,  99  —  Unsatisfied  Judg- 
ment —  Discharge  oy  Insolvent  Court  —  Jurisdiction  of  County 
Court  Judge, 

The  diflcbarppe  b^  the  Insolyent  Court  of  a  person  against  whom  jodgment  for  a  debt  has 

been  obtained  m  a  county  court  does  not  satisfy  the  judgment,  and  the  judgment  remain- 

-     ing  "  unsatisfied  "  within  the  meaning  of  the  98th  section  of  the  Connty  Ck)arts  Act,  (9  & 

10  Yict.  c.  95,  J  the  party  may  be  proceeded  against  by  summons  under  that  section,  and 

may  be  committed  by  the  judge  under  the  proTisions  of  sect  99. 

Trespass  for  false  imprisonment 

At  the  trial,  before  Jervis,  C.  J.,  at  the  sittings  after  Easter  term,  it 
appeared  that  the  action  was  brought  for  arresting  the  plaintiff  under 
a  warrant  of  commitment  of  the  Whitechapel  County  Court  of  Mid- 
dlesex, issued  in  a  suit  in  which  the  now  defendant  and  another  were 
plaintiffs,  and  the  now  plaintiff  was  defendant.  The  clerk  of  the 
county  court  stated  the  practice  to  be,  for  the  plaintiff  in  a  suit  to 
lodge  the  plaint  note  with  the  officer,  on  which  the  warrant  is  to  issue, 
and  that  a  warrant  would  not  be  executed  unless  the  plaint  note  were 
so  lodged.  It  further  appeared  that  the  plaintiff,  before  the  com- 
mitment by  the  county  court,  had  been  discharged  by  the  Insolvent 
Court  On  behalf  of  the  defendant,  it  was  contended  that  there  was 
no  evidence  to  show  that  he  had,  directiy  or  indirectiy,  interfered  in 
obtaining  or  enforcing  the  warrant     The  jury  having  found  a  verdict 

1  80  Law  J.  Rep.  (w.  s,)  C.  P.  233. 
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for  the  plaintiff,  the  chief  justice  reserved  leave  to  the  defendant  to 
move  to  enter  a  nonsuit 

A  rule  fdsi  for  a  nonsuit  or  a  new  trial  having  been  obtained,  •— 

Lush  (May  1)  showed  cause.  The  County  Courts  Act,  9  &  10 
Vict  c.  95,  by  the  98th  section,  enables  any  party  who  has  obtained 
any  unsatisfied  judgment  or  order  of  the  court  to  summon  the  party 
against  whom  it  has  been  obtained ;  and  the  99th  section  empowers 
the  judge  to  commit  such  person,  under  certain  circumstances,  for  any 
period  not  exceeding  forty  days.  The  meaning  of  the  term  <<  unsatis- 
fied judgment  or  order"  must  be  any  judgment  or  order  upon  which 
there  exists  a  legal  remedy.  There  must  be  some  judgment  in  exist- 
ence on  which  the  party  is  legally  liable.  By  the  provisions  of  the 
99th  section,  the  judge  is  to  inquire  into  the  reasons  why  the  judg- 
ment has  not  been  satisfied,  or  why  instalments,  if  provided  for  in  the 
judgment,  have  not  been  paid ;  but  when  it  has  been  proved  to  him 
that  since  the  order  was  made  the  party  has  been  discharged  by  the 
Insolvent  Act,  he  then  ceases  to  have  any  jurisdiction  over  the  mat- 
ter. In  the  case  of  Still  v.  Booths  1  L.  ML  &  P.  440 ;  s.  c.  19  Law  X 
Rep.  (n.  s.)  Q.  B.  521,  Coleridge,  J.,  discharged  out  of  custody  a  pris- 
oner committed  by  a  county  court  judge  after  discharge  by  the  Insol- 
vent Court  There  is  no  great  reason  why  the  judge  of  the  county 
court  should  have  the  power  to  commit  under  such  circumstances, 
because,  under  the  stat  1  &  2  Vict  c  110,  an  investigation  takes 
place  analogous  to  that  which  is  provided  for  by  the  summons  under 
the  County  Courts  Act,  and  the  insolvent  must  insert  his  debts  in  a 
schedule,  and  may  be  remanded  from  time  to  time,  or  may  be  com- 
mitted, unless  he  makes  a  satisfactory  disclosure  of  the  manner  in 
which  his  debts  were  contracted.  By  the  same  act,  also,  the  insol- 
vent's future  property  is  made  liable  to  the  payment  of  his  debts.  In 
Ez  parte  Purday^  19  Law  J.  Rep.  (n.  s.)  M.  U.  95,  though  the  ques- 
tion was  not  directly  decided,  Erie,  J.,  said,  <'  I  think  that  the  discharge 
by  the  Insolvent  Debtors  Court  freed  the  defendant  from  all  liability 
to  pay  the  debt  recovered  by  the  judgment  of  the  county  court" 

Hugh  HUl,  in  sujpport  of  the  rule.  Consistently  with  the  evidence 
in  the  case,  the  defendant  might  have  left  the  plaint  note  with  the 
clerk,  directing  him  to  take  the  necessary  steps,  and  all  the  subse- 
quent proceedings  might  have  been  the  act  of  the  court 

ILtish.  That  would  only  be  ground  for  a  new  trial,  because,  if  the 
point  had  been  made  at  the  trial,  it  might  have  been  answered  by 
evidence.] 

The  words  "unsatisfied  judgment  or  order"  must  be  construed, 
according  to  the  strict  legal  meaning,  to  signify  any  judgment  or  order 
which  has  not  been  satisfied  and  extinguished.  In  the  103d  section 
of  the  act  it  is  provided,  that  no  imprisonment  under  the  act  shall 
operate  as  a  satisfaction  or  extinguishment  of  the  debt  A  discharge 
under  the  Insolvent  Act  does  not  operate  as  an  extinguishment  of  the 
debt,  but  only  of  the  remedy ;  and,  in  order  to  be  taken  advantage  of, 
it  must  be  pleaded.    Bircham  v.  Creighton^  10  Bing.  11 ;  s.  c.  2  Law 


424  COURT  OF   COMMON  PLEAS,  1851. 


Abley  v.  Dale. 


J.  Rep.  (n.  8.)  C.  P.  245.  In  PhilHps  v.  Sliervill,  6  Q.  B.  Rep.  944; 
8.  c.  14  Law  J.  Rep.  (n.  s.)  Q.  B.  144,  which  was  an  action  for  an  ex- 
cessive distress,  it  appeared  that  the  plaintiff  had  been  discharged  by 
the  Insolvent  Court,  and  had  been  opposed  by  the  defendant  in  re- 
spect of  rent  due ;  and  it  was  held,  that,  although  the  debt  was  extin- 
guished as  regarded  his  remedy  by  action,  it  was  not  so  with  respect 
to  the  remedy  by  distress.  Ford  v.  Domford^  8  Q.  B.  Rep.  583 ;  s.  a 
15  Law  J.  Rep.  (n.  s.)  Q.  B.  172,  and  Francis  v.  Dodstaortkj  4  Com. 
B.  Rep.  202 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  C.  P.  185,  are  authorities  to 
a  similar  effect  As,  therefore,  the  debt  in  this  case  was  not  satisfied 
or  extinguished,  the  defendant  was  not  deprived  of  his  right  to  have 
the  plaintiff  committed  to  prison.  q^^^  q^^^  ^y^f^ 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court.^  Upon  the 
trial  of  this  case  before  me,  one  point,  and  one  point  only,  was  made 
for  the  defendant.  It  was  contended  that  there  was  no  evidence  to 
show  that  he  had,  directly  or  indirectly,  interfered  in  obtaining  or  en- 
forcing the  warrant.  The  jury  found  a  verdict  for  the  plaintiff,  and  I 
gave  the  defendant  leave  to  enter  a  nonsuit  if  the  court  should  think 
there  was  no  evidence  to  be  left  to  the  jury  upon  this  point  Upon 
considering  the  evidence,  it  appeared  to  the  court  that  the  verdict 
ought  not  to  be  disturbed  upon  the  point  made  at  the  trial ;  but  dur- 
ing the  argument  it  was  suggested,  for  the  first  time,  that  consistently 
with  the  evidence  the  defendant  might  have  left  the  plaint  note 
with  the  clerk,  with  directions  to  take  the  necessary  steps,  and  that 
all  the  irregularity  might  have  been  the  act  of  the  court  or  of  the 
derk,  without  the  defendant's  knowledge  or  participation.  It  was 
admitted,  that,  under  such  circumstances,  the  defendant  would  not 
be  liable  in  trespass  if  the  court  had  jurisdiction,  but  it  was  urged 
that  this  point,  at  most,  could  only  entitle  the  defendant  to  a  new 
trial ;  because,  if  made  at  the  trial,  it  might  have  been  answered  by 
further  evidence.  It  was  further  contended,  that  the  county  court 
judge  had  no  jurisdiction  to  commit  after  the  dischaige  by  the  Insol- 
vent Court,  and  so  the  defendant  would  be  liable  in  trespass,  and  the 
verdict  must  stand.  The  point  thus  raised  is  of  great  importance, 
and  is  attended  with  much  difficulty.  It  depends  upon  the  true 
meaning  of  the  word  «  unsatisfied "  in  the  stat  9  &  10  Vict  c.  95, 
B.  98.  Although  the  point  has  been  raised,  it  has  not  been  expressly 
decided  after  argument  in  bana  In  Ex  parte  Purdapj  the  discharge 
by  the  Insolvent  Court  was  after  the  order  for  commitment  by  the 
county  court,  and  my  brother  Erie,  refusing  an  application  for  a  writ 
of  habeas  corpus  upon  various  grounds,  was  <<  inclined  to  think,  that, 
taking  the  facts  as  stated,  the  discharge  by  the  Insolvent  Court  freed 
the  defendant  from  all  liability  in  respect  of  the  debts  recovered  by 
the  judgment  of  the  county  court"     In  Still  v.  Booth,  the  order  for 

Jmyment  and  committal  was  made  by  the  county  court,  after  the  de- 
endant  had  been  discharged  by  the  Insolvent  Court,  and  upon  this 
ground  my  brother  Coleridge,  at  chambers,  discharged  the  defendant, 
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whereas  in  the  same  case  an  application  having  been  made  to  set 
aside  a  writ  of  prohibition  issued  from  the  petty  bag  office,  my 
brother  Wightman  observed  that  he  did  not  see  that  there  was,  in 
point  of  fact,  any  defect  of  jurisdiction  at  all,  but  at  most  an  erroneous 
exercise  of  his  powers  by  the  county  court  judge,  which  would  per* 
haps  entitle  the  defendant  to  his  discharge  from  the  imprisonment.  In 
this  state  of  the  law,  unaided  by  authority,  we  must  endeavor  to  put 
a  construction  upon  the  word  ^<  unsatisfied  "  in  connection  with  the 
words  ^<  judgment  or  order,"  as  used  in  the  98th  section  of  the  act. 
It  was  contended,  for  the  plaintiff,  that  it  was,  under  the  circum- 
stances, absurd  to  give  the  county  court  a  concurrent  jurisdiction; 
that  it  was  unjust  to  allow  the  county  court  judge  to  commit,  for  the 
non-payment  of  a  particular  debt,  a  debtor  whose  whole  case  had 
been  considered  by  a  competent  tribunal,  and  who  had  been  dis- 
charged ;  and  that  adopting  to  the  full  extent  the  rule  so  frequently 
referred  to  as  the  gcdden  rule  by  which  judgeis  are  to  be  guided  in  the 
construction  of  acts  of  Parliament,  we  ought  to  look  at  the  precise 
words  of  the  statute,  and  construe  them  in  their  ordinary  sense  only, 
if  such  construction  would  not  lead  to  any  absurdity  or  manifest 
injustice ;  but  if  it  would,  then  we  ought  so  to  vary  and  modify  the 
words  used  as  to  avoid  that  which  it  certainly  could  not  have  been 
the  intention  of  the  legislature  should  be  done.  It  certainly  does 
seem  to  be  manifestly  unjust  to  commit,  for  the  non-payment  of  a 
particular  creditor,  a  man  whose  whole  property  is  transferred  by  order 
of  a  competent  court  to  an  assignee,  for  the  equal  benefit  of  all  his 
creditors.  And  many  may  think  it  absurd  that  a  coordinate  authority 
should  be  given  to  the  insolvent  commissioners  and  the  judge  of  the 
county  court,  and  that  the  latter  should  have  the  power  to  commit  for 
an  act  which  the  commissioner,  with  the  same  jurisdiction,  may  have 
punished  by  his  remand,  or  adjudged  to  be  venial  by  an  immediate 
and  absolute  discharge  —  an  absurdity  which  is  in  no  respect  dimin- 
ished by  the  recent  transfer  of  the  jurisdiction  of  the  insolvent  com- 
missioners in  certain  cases  to  the  judges  of  the  county  court.  But 
we  cannot  adopt  this  rule  to  the  full  extent  to  which  it  is  pressed.  If 
the  precise  words  used  are  plain  and  unambiguous,  in  our  judgment 
we  are  bound  to  construe  them  in  their  ordinary  sense,  even  though 
it  do  lead,  in  our  view  of  the  case,  to  an  absurdity  or  manifest  injus- 
tice. Words  may  be  modified  or  varied  where  their  import  is  doubt- 
ful or  obscure ;  but  we  assume  the  functions  of  legislators  when  we 
depart  from  the  ordinary  meaning  of  the  precise  words  used,  merely 
because  we  see,  or  fancy  we  see,  an  absurdity  or  manifest  injustice 
from  an  adherence  to  their  literal  meaning.  The  discharge  of  an  in- 
solvent debtor  does  not,  in  any  view  of  the  case,  of  necessity,  satisfy 
the  judgment  or  order,  and  take  away  the  jurisdiction  of  the  county 
court  in  every  instance.  Ex  concessiSi  where  a  judgment,  if  it  had 
been  in  a  superior  court,  might  have  been  enforced  against  the  person 
of  an  insolvent,  the  judge  of  a  county  court  has  jurisdiction  under 
the  98th  section  of  the  stat.  9  fi&  10  Vict  a  95.  Instances  are  men- 
tioned in  the  90th  section  of  the  Insolvent  Act,  1  &  2  Vict  c.  110,  in 
which  judgment  in  the  superior  courts  may  be  so  enforced;  and  as 
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each  judgment  or  order  of  the  county  court  may  come  within  this 
class,  the  judge  of  the  county  court  has  jurisdiction  to  issue  his  sum- 
mons  to  inquire  into  this  matter,  and,  having  jurisdiction,  if  he  make 
an  erroneous  order  upon  that  summons  and  commit  the  defendant| 
the  plaintiff  will  not  be  responsible  in  trespass  for  the  mistake  of  the 
judge.  But,  independently  of  this  view  ol  this  case,  the  judgment  or 
order  is  not  satisned  by  the  discharge  of  the  insolvent.  The  person 
of  the  debtor  is  protected,  and  the  judgment  or  order  cannot  be  en- 
forced by  law  upon  the  debtor's  goods ;  but  the  debt  remains,  and  may 
ultimately  be  satisfied,  through  the  medium  of  the  Insolvent  Cour^ 
from  the  present  or  subsequently  acquired  property  of  the  debtor. 
To  commit  a  debtor  under  such  circumstances,  for  non-payment  of  a 
particular  creditor,  and  thus  obtain  indirectly,  by  imprisonment,  what 
cannot  be  had  by  direct  means,  is,  except  under  very  special  cases, 
manifestly  unjust ;  but  cases  may  occur,  though  rarely,  in  which  the 
exercise  of  such  a  power  would  be  justified,  and- it  is  not  impossible 
that  the  legislature  mav  have  supposed  that  a  discretion  upon  this 
subject  might  safely  be  intrusted  to  gentlemen  who  were  to  discharge 
the  important  duties  of  local  judges.  But,  without  speculating  upon 
the  motives  of  the  legislature,  we  are  not  at  liberty  to  depart  from  the 
plain  meaning  of  the  words  used,  and,  therefore,  are  of  opinion  that 
the  judge  had  jurisdiction  to  commit  in  this  case.  There  ought, 
therefore,  to  be  a  new  trial,  but  it  should  be  upon  payment  of  costs, 
because  the  point  was  not  made  at  the  trial. 

Rule  absolute  for  a  new  trial  upon  payment  of  costs. 


Richardson  v.  The  South-eastern  Railway  Company.^ 

Trinity  Term,  June  10,  1851. 

Lands  Clauses  Consolidation  Act^  8  &  9  VicU  c.  18  —  Compensation 
— Jury —  Costs —  Sects.  38  and  51  incorporated  in  Sect.  68. 

The  68th  section  of  the  Lands  Ciausos  Consolidation  Act,  8  &  9  Vict  c.  18,  by  which  any 
party  entitled  to  compensation  in  respect  of  lands  taken  or  injnrioasly  affected  by  the 
execation  of  works  may  gire  notice  of  his  claim  to  the  promoters,  and  the  claimant  may 
have  the  matter  settled  by  a  jury,  incorporates  all  previous  sections  which  are  apph'cable, 
and  amon^  others  the  88th,  which  reqmres  the  promoters  to  jnre  notice  of  the  arooont  of 
compensation  thev  are  willing  to  pay,  before  summoning  Uie  joiy,  and  also  the  51tl| 
whicn  gives  the  claimant  the  costs  of  the  inquiry  when  he  recovers  more  than  the  sum 
offered  by  the  promoters. 

Conflicting  with  BaiUtone  v.  TU  Yorh^  Newcastle,  and  Berwick  Railway  Company^  19  Law  J. 
Bep.  (n.  8.)  Q.  B.  464. 

.  Debt.  The  declaration  stated,  that  before  and  at  the  time  of 
the  giving  the  notice  hereinafter  mentioned,  and  after  the  passing  of 
the  Lands  Clauses  Consolidation  Act,  1845,  and  after  the  passing 

1  20  Law  J.  Rep.  (n.  s.)  C.  P.  296. 
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of  the  Railways  Clauses  Consolidation  Act,  1845,  and  after  the  pass- 
ing of  a  certoin  other  act  of  Parliament  made  and  passed  in  the 
session  of  Parliament  holden  in  the  9th  and  10th  years  of  her  present 
majesty,  intituled,  ^  An  Act  to  make  a  Railway  from  the  London  and 
Greenwich  Railway  to  Woolwich  and  Ghravesend,"  the  plaintiff  was 
seized  of  the  inheritance  in  fee  simple  in  possession  of  an  estate 
situate  and  being  in  Marshall's  Ghove,  Woolwich,  in  the  county  of 
Kent,  and  adjoining  the  south  side  of  the  said  railway  authorized  to  be 
constructed,  and  constructed  by  the  defendants,  under  and  by  virtue  of 
the  provisions  of  the  said  last-mentioned  act,  consisting  of  nine  mes- 
suages or  cottages,  with  the  gardens  and  yards  in  the  rear  thereof,  and 
being  No.  1  to  No.  9  inclusive,  in  the  said  Marshall's  Ghrove.  That  by 
reason  of  the  last-mentioned  railway  having  intersected  and  cut  off 
the  road-way  adjoining  the  north  side  of  the  said  estate  of  the  plain- 
tiff, and  having  thereby  destroved  or  obstructed  the  immediate  ap- 
i)roaches  thereto,  and  also  by  the  execution  of  the  works  by  the  said 
ast-mentioned  act  authorized  to  be  executed,  and  by  the  construo- 
tion  of  the  said  last-mentioned  railway,  the  said  estate  of  the  plaintiff 
was  greatiy  damaged  and  innmously^dfected. 

That  before  the  giving  of  the  said  notice  hereinafter  next  men* 
tioned,  to  wit,  on  the  1st  of  January,  1849,  the  defendante  took  pos- 
session of,  and  used,  and  converted  to  the  purposes  of  their  aforesaid 
railway,  or  the  works  connected  therewith,  a  piece  of  ground  at  the 
north-east  angle  of  one  of  the  aforesaid  messuages  or  cottages,  by 
reason  whereof  the  said  estote  of  the  plaintiff  was  further  greatly 
damaged  and  injuriously  affected,  and  the  plaintiff,  by  reason  of  the 
several  premises  aforesaid,  sustained  a  loss  and  claimed  to  be  entitled 
to  compensation  in  respect  thereof  from  the  defendants,  to  an  amount 
exceeding  50^,  to  wit,  to  the  amount  of  1000^  That  afterwards 
the  plaintiff,  being  so  interested  in  the  said  estete,  and  the  same 
being  so  injuriously  affected  as  aforesaid,  and  the  plaintiff  having 
susteined  such  loss  as  aforesaid,  and  being  so  entitled  to  compensa- 
tion in  respect  thereof  as  aforesaid,  and  being  desirous  of  having  the 
question  of  compensation  settled  by  a  jury,  to  wit,  on  the  9th  of 
M^rch,  1850,  he,  the  plaintiff,  did  give  a  notice  in  writing  to  the  de- 
fendants, and  did  thereby  and  therein  state  to  the  defendants  the  said 
nature  of  his  interest  in  the  said  hereditaments,  in  respect  of  which 
he  claimed  compensation,  and  that  he  claimed  from  the  defendants 
compensation  in  respect  of  the  said  loss  and  injury,  and  that  lOOOL 
should  be  paid  by  the  defendants  to  him,  the  plaintiff,  for  such  com- 
pensation ;  and  the  plaintiff  did  also,  by  the  said  notice,  state  to  the 
defendants  that  it  was  the  desire  of  him,  the  plaintiff,  that  the  ques- 
tion of  the  aforesaid  compensation  should  be  settled  by  a  jury,  in 
the  manner  pointed  out  in  that  behalf  by  the  Lands  Clauses  Con- 
solidation Act,  1845,  unless  the  defendants  should  be  willing  to  pay 
the  aforesaid  amount  of  1000/.  as  compensation,  which  the  plaintin 
thereby  claimed,  and  enter  vrithin  the  time  limited  by  the  said  statute 
in  that  behalf  into  an  agreement  for  that  purpose. 

That  the  defendants  afterwards,  to  wit,  on  the  20th  of  March, 
1850,  gave  to  the  plaintiff  a  certain  notice  in  writing,  whereby,  after 
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reciting  the  said  notice  so  given  by  the  plaintiff  to  the  defendants  as 
aforesaid,  they,  the  defendants,  raade  known  to  the  plaintiff  that  they, 
the  defendants,  were  ready  and  willing,  and  thereby  offered  to  pa^  to 
the  plaintiff  the  sum  of  60/.  in  satisfaction  and  discharge  of  the  injury 
and  damage  alleged  to  have  been  sustained  by  the  plaintiff,  and  in 
respect  of  which  the  said  sum  of  10002.  was  so  claimed  by  the 
plaintiff  as  aforesaid.  That  the  defendants  did  not,  nor  would,  pay 
the  amount  of  compensation  so  claimed  by  the  plaintiff  as  aforesaidi 
nor  did,  nor  would,  e/iter  into  a  written  a^eement  for  that  purpose. 
That  the  defendants,  within  twenty-one  days  of  the  receipt  of  the 
said  first-mentioned  notice  to  them  so  given  as  aforesaid,  to  wit,  on 
the  28th.of  March,  1850,  did,  according  to  the  form  of  the  first-men- 
tioned statute,  issue  their  certain  warrant  in  writing,  under  the  com- 
mon seal  of  the  defendants,  and  directed  to  the  sheriff  of  the  county 
of  Kent,  whereby,  after  reciting  and  referring  to  the  several  notices 
aforesaid,  the  defendants,  pursuant  to  the  powers  and  authorities 
given  to  them  bv  the  statutes  in  that  behalf,  required  the  said  sheriff 
to  nominate  and  summon  a  special  jury,  to  inquire  of  and  assess  the 
compensation,  if  any,  to  be  paid  to  the  plaintiff  in  respect  of  the  sev- 
eral supposed  matters  in  his  said  notice  alleged,  or  any  of  them,  in 
respect  whereof  he  had  therein  claimed  compensation ;  and  the  de- 
fendants did,  by  their  said  warrant,  further  require  the  said  sheriff  to 
issue  such  summons,  and  do  all  such  things  in  relation  to  the  said 
trial  or  inquiry,  as  were  authorized  and  required  to  be  done  by  the 
Lands  Clauses  Consolidation  Act,  1845,  and  by  the  said  compa- 
ny's act 

And  the  plaintiff  avers  that  afterwards,  to  wit,  on  the  24th  of  April, 
1850,  within  the  said  bailiwick  of  the  said  sherifl^  to  wit,  at  Wool- 
wich, in  the  county  of  Kent,  a  certain  inquisition  was  taken  in  pur- 
suance of,  and  in  accordance  and  compliance  with,  the  last-mentioned 
request,  before  Matthew  Ball,  Esq.,  then  being  sheriff  of  the  said 
county  of  Kent,  T.  R  Cutbush,  Esq.,  &a,  twelve  honest,  lawful, 
sufficient,  and  indifferent  men  of  the  said  county,  qualified  to  serve 
on  juries  for  trials  of  issues  in  her  majesty's  courts  of  record  at 
Westminster,  who  were  duly  impanelled,  summoned,  returned,  stnd 
drawn,  pursuant  to  the  provisions  of  the  statute  in  that  behalf,  by  the 
said  M.  Ball,  at  the  time  of  the  said  request,  and  then  being  sheriff 
of  the  said  county  of  Kent  as  aforesaid,  and  who  were  by  and  before 
such  sheriff,  at  the  time  and  place  last  aforesaid,  duly  sworn  to 
inquire  of  and  concerning  the  matters  in  the  said  warrant  in  that 
behalf  mentioned,  and  thereby  referred  to  be  inquired  of,  assessed, 
ascertained,  and  determined  by  them  in  manner  therein  mentioned ; 
and  the  plaintiff  and  the  said  aefendants,  by  their  counsel  respectively, 
having,  at  the  time  and  place  of  holding  of  the  said  inquisition,  ap- 
peared before  the  said  sheriff  and  the  said  jurors,  touching  tjie  mat- 
ters so  in  question  as  aforesaid,  the  said  jurors,  upon  their  oath,  did 
find  their  verdict  that  the  plaintiff  had  sustained  damages  to  the 
amount  of  2152.,  by  means  of  the  several  matters  mentioned  in  his 
said  notice,  and  that  the  defendants  should  pay  to  the  plaintiffs  the 
said  sum  of  215L  ;  and  the  said  sheriff  did  then  and  there  accordingly, 
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pnrsnant  to  the  statute  in  that  behalf,  give  judgment  for  the  said  sum 
of  215/.  so  assessed  by  the  said  jury  to  be  paid  by  the  defendants  to 
the  said  plaintiff  according  to  the  provisions  of  the  said  statutes,  and 
the  said  verdict  and  judgment-  were  then  and  there,  to  wit,  at  the 
time  and  place  of  holding  the  said  inquisition  as  aforesaid,  duly 
signed  by  the  said  sheriff. 

And  the  plaintiff  avers  that  the  said  verdict  and  judgment,  being 
so  duly  signed  as  aforesaid,  were  afterwards  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  1st  of  May,  1850,  duly  de- 
posited and  left  by  the  said  sheriff  with  the  cleric  of  the  peace  of  the 
said  county  of  Kent,  to  be  by  him  kept,  and  the  same  are  now  by  him 
kept,  among  the  records  of  the  Quarter  Sessions  of  the  said  county  of 
Kent,  and  the  said  verdict  and  judgment  still  remain  in  full  force 
and  effect,  and  in  no  wise  satisfied,  reversed,  or  annulled.  That  the 
said  sum  of  215^,  for  which  the  verdict  of  the  jury  was  so  given  as 
aforesaid,  was  and  is  a  greater  sum  than  the  said  sum  of  601.  so 
previously  offered  by  the  defendants  as  aforesaid,  by  reason  whereof 
the  defendants  became  and  were  liable  to  pay  the  plaintiff  his,  the 
plaintiff^s,  costs  of  the  said  inquiry.  That  sifterwards  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  1st  of  June,  1850,  the 
plaintiff's  costs  of  the  said  inquiry  were  settled  by  R.  Goodrich,  then 
being  one  of  the  masters  of  the  Court  of  Queen's  Bench  at  West* 
minster,  at  a  certain  sum,  to  wit,  the  sum  of  243/.  Is,  3c/.,  of  all 
which  the  defendants  afterwards  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice,  by 
reason  of  which  said  premises,  and  by  force  of  the  statutes  in  that 
behalf,  an  action  has  accrued  to  the  plaintiff  to  demand  and  have  of 
and  from  the  defendants  the  said  sum  of  215/.,  and  also  the  said  sum 
of  243/.  Is.  3i/.,  amounting  in  the  whole  to  the  sum  of  458/.  1^.  2d. 

Plea  as  to  so  much  of  the  declaration  as  relates  to  the  said  sum  of 
215/.,  payment  into  coiirt 

General  demurrer  as  to  the  residue  pf  the  declaration  and  joinder 
therein. 

(Maimell^  Serj.,  in  support  of  the  demurrer.  The  question  which 
arises  on  this  demurrer  is,  whether  the  plaintiff  is  entitled  to  the  costs 
of  the  inquiry  under  the  Lands  Clauses  Consolidation  Act,  1845, 
having  recovered  by  the  verdict  of  the  jury  a  larger  sum  than  was 
offered  to  him  by  the  railway  company  as  compensation.  It  is  sub- 
mitted that  the  68th  section  of  the  act  8  &  9  Vict  a  18,  under  which 
the  inquiry  took  place,  makes  no  provision  for  costs,  and  cannot  be 
taken  as  incorporating  the  previous  sections  of  the  act,  which  refer 
to  the  question  of  costs.  That  section  provides  that  if  any  party 
shall  be  entitled  to  compensation  in  respect  of  lands  which  shall 
have  been  taken  or  injuriously  affected  by  the  execution  of  works, 
and  for  which  the  promoters  of  the  undertaking  shall  not  have  made 
satisfaction,  and  it  the  compensation  claimed  exceed  50/.,  the  party 
may  have  it  settled  either  by  arbitration  or  by  the  verdict  of  a  jury. 
If  the  claimant  desire  to  have  the  question  settled  by  a  jury,  it  shall 
be  lawful  for  him  to  give  notice  in  writing  of  his  desire  to  the 
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promoters,  and  unless  they  be  willing  to  pay  the  amount  claimed  and 
to  enter  into  a  written  agreement  for  that  purpose,  they  shall  within 
twenty-one  days  issue  their  warrant  to  the  sheriff  to  summon  &  jniv 
for  settling  the  same  in  the  manner  herein  provided,  and  in  demult 
they  shall  be  liable  to  pay  the  amount  claimed,  with  costs.  Now, 
the  manner  provided  in  the  act  for  settling  claims  of  compensation  is 
pointed  out  by  sect.  38  and  the  following  sections.  The  38th  sec- 
tion provides  that  before  the  promoters  of  an  undertaking  shall  issue 
their  warrant  for  summoning  a  jury  to  settle  any  case  of  disputed 
compensation,  they  sfiall  give  not  less  than  ten  davs'  notice  to  the 
other  party  of  their  intention,  and  in  the  notice  shall  state  what  sum 
they  are  willing  to  give  for  the  interest  in  the  lands  '<  sought  to  be 
purchased  by  them  from  such  partv,  and  for  the  damage  to  be  sus- 
tained by  him  by  the  execution  of  the  works."  The  act  then  pro- 
ceeds to  provide  for  the  summoning  of  the  jury  and  impanelling 
them  and  for  taking  the  inquiry,  and  the  51st  section  then  enacts 
that  "on  every  such  inquiry  before  a  jury,  where  the  verdict  of  the 
jury  shall  be  given  for  a  greater  sum  than  the  sum  previously  offered 
by  the  promoters  of  the  undertaking,  all  the  costs  of  such  inquiry  shall 
be  borne  by  the  promoters  of  the  undertaking."  Now,  all  the  sections, 
from  the  3oth  to  the  51st,  apply  to  prospective  takings  and  damage,  and 
to  proceedings  in  which  the  promoters  take  the  initiative,  and  not  to 
cases  like  those  under  the  6oth  section,  which  refer  to  land  already 
taken,  and  damage  already  done,  and  proceedings  taken  by  the 
claimant ;  and  without  language  which  would  necessarily  show  that 
it  was  the  intention  to  give  costs  under  the  latter  section,  it  cannot 
be  said  to  incorporate  the  former  ones.  [The  object  and  effect  of  the 
68th  section,  which  was  introduced  for  the  purpose  of  avoiding  the 
necessity  for  a  mandamus^  are  commented  upon  bv  the  lord  chan- 
cellor in  the  case  of  3%«  London  and  North-westem  Aailway  Company 
V.  Smithy  19  Law  J.  Rep.  (n.  s.)  Chanc.  193.1  In  the  case  of  Rail* 
stone  V.  3%^  York^  Newcastle,  and  Berwick  Railway  Company,  Ibid. 
Q.  B.  464,  it  was  held  that  the  38th  section  does  not  apply  to  cases 
where  land  has  been  already  taken  and  damage  done,  and  that  in 
such  cases,  which  fall  under  sect.  68,  it  is  not  necessary  to  give  the 
ten  days'  notice  required  by  sect  38.-  The  51st  section,  therefore, 
which  refers  only  to  proceedings  under  the  38th,  is  not  applicable  to 
proceedings  under  the  68th  section. 

[Jervis,  C.  J.  In  the  case  cited,  Coleridge,  J.,  said  he  did  not  feel 
quite  satisfied,  and  made  some  strong  observations  in  his  judgment 
as  to  the  incorporation  of  the  38th  section  in  the  68th.] 

Butt,  {Huffh  Hill  with  him,)  contra.  The  plaintiff  is  entitled  to 
the  costs,  for  the  68th  section  must  be  taken  to  incorporate  all 
previous  sections  applicable  to  the  subject  matter,  and  among  others 
the  38th  and  51st  sections.  If  it  were  not  so,  the  promoters  of  an 
undertaking  would  only  have  to  lie  by,  and  claimants  would  then  be 
liable  to  pay  their  own  costs.  It  cannot  be  said  that  the  68th  sec- 
tion incorporates  the  previous  provisions  as  to  the  jury,  and  yet  does 
not  incorporate  that  which  refers  to  costs.    In  the  case  in  the  Queen's 
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Bench,  cited  in  support  of  the  demurrer,  the  reasons  given  by  Coler* 
idge,  J.,  for  differing  from  the  rest  of  the  court  are  deserving  of  great 
weight  Besides,  in  that  case  the  question  of  costs  was  not  mootedj 
the  point  at  issue  being  whether  when  a  claimant  had  given  notice, 
under  the  68th  section,  of  his  desire  to  have  the  claim  settled  by  a 
jury,  the  company  was  obliged  to  give  a  ten  days'  notice  to  him  un- 
der the  38th  section. 

[Maulcj  J.  The  68th  section  says  that  the  jury  is  to  be  summoned 
for  settling  the  claim  <^  in  the  manner  herein  provided,"  but  it  is  not 
necessary  to  rely  on  these  words  to  show  thaf  the  previous  sections 
are  incorporated.  The  language  of  the  other  sections  is  sufficient  to 
have  that  effect  Sect  38  speaks  of  ^  any  case  of  disputed  compen« 
sation ; "  sect  39  provides  for  a  warrant  for  summoning  a  jury  in 
case  of  "  every  such  question  of  disputed  compensation ; "  and  sect 
61  provides  for  costs  on  "  every  such  inquiry  before  a  jury."] 

ChanneUy  in  reply.  If  the  plain  tiflPs  case  rests  upon  the  ground 
that  the  68th  section  incorporates  the  38th,  that  is  directly  at  variance 
with  the  decision  of  the  Queen's  Bench.  If  it  be  taken  by  itself,  it 
certainly  does  not  give  the  right  to  costs.  With  regard  to  the  51st 
section,  ^  every  such  inquiry  "  must  refer  to  cases  under  the  38th  sec- 
tion, where  the  taking  and  damage  were  prospective. 

Jervis,  C.  J.  The  plaintiff  by  his  declaration  claims  two  sums  of 
money,  the  one  being  compensation  in  respect  of  his  land,  awarded 
to  him  by  a  jury,  and  the  other  being  the  amount  of  the  costs  of  the 
inquiry,  the  plamtiff  alledng  that  he  recovered  a  larger  sum  than  he 
had  claimed  from  the  defendants.  The  defendants  have  paid  the 
first  sum  into  court,  and  demur  to  so  much  of  the  declaration  as 
relates  to  the  other.  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
costs,  and  that  our  judgment  should,  therefore,  be  for  him  on  this 
demurrer.  This  was  the  state  of  things.  K  the  defendants  bad  in- 
stituted the  proceedings,  they  must  have  given  notice  to  the  plaintiff 
under  the  38th  section  of  the  act ;  and  in  that  case  they  would  have 
been  obliged  to  pay  the  costs.  It  is  plain,  too,  that  if  the  plaintiff  had 
claimed  compensation,  and  the  defendants  had  failed  to  issue  their 
warrant  for  a  jury  within  twenty-one  days,  they  must  have  paid  the 
costs  under  sect  68.  These,  therefore,  were  two  cases  in  which  the 
defendants  were  liable  to  costs ;  and  it  would  be  strange  if,  in  the 
third  case,  where  they  have  issued  their  warrant,  and  the  plaintiff  has 
recovered  a  larger  sum  than  they  had  offered,  they  should  not  be 
obliged  to  pay  the  costs.  If  this  had  been  a  casus  omissus^  the  con- 
sequences, however  unjust,  must  have  followed.  But  if  the  court 
think  it  would  be  unjust  and  absurd  to  construe  the  language  of  the 
act  so  as  to  deprive  the  plaintiff  of  his  costs,  and  the  words  be  open 
to  a  construction  which  will  avoid  such  injustice  and  absurdity,  the 
court  will  adopt  that  construction.  I  think  that  the  words  of  the  act 
will  bear  such  a  meaning,  and  that  the  court  may  hold  that  the  words 
^  in  manner  herein  provided,"  in  the  68th  section,  do  incorporate  the 
previous  provisions.    But,  looking  to  the  language  of  the  38th  and 
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3dth  sections,  I  find  plain  words  which  apply  to  any  case  of  dis- 
puted compensation.  'I  quite  feel  that  this  view  of  the  case  does,  to 
a  certain  extent,  conflict  with  the  decision  of  the  Queen's  Bench ; 
but  it  is  to  be  observed  that  the  court  was  not  unanimous,  and  that 
my  brother  Coleridge  pointed  out,  in  his  judgment,  many  incon- 
veniences which  might  result  from  the  decision.  There  is  no  reason 
why  the  plaintiff  should  not  have  taken  advantage  of  the  54th  sec- 
tion of  the  act,  and  had  a  special  jury  to  settle  the  amount  of  com- 
pensation; but  if  the  cons^ction  contended  for  on  behalf  of  the 
defendants  were  to  be*adopted,  the  54th  section  would  apply  only  to 
cases  where  the  proceedings  have  been  commenced  under  the  ^th. 
In  my  opinion,  therefore,  the  plaintiff  is  entitled  to  the  judgment  of 
the  court. 

Maule,  J.  I  am  of  the  same  opinion.  I  think  that  the  act  of  8  & 
9  Vict.  c.  18,  is  an  act  which  provides  a  number  of  general  regulations 
to  be  applied  to  all  cases  in  which  they  may  be  applicable,  in  respect 
of  railways  established  by  acts  of  Parliament  to  be  subsequently 
passed.  With  respect  to  the  mode  of  proceeding,  certain  rules  are 
given  to  be  applied  to  railways  constructed  afterwsurds,  and  there  is  a 
considerable  number  of  sections  which  refer  to  the  settlement  of  dis- 
puted claims  for  compensation,  by  arbitration  or  by  the  finding  of  a 
jury.  These  rules  are  couched  in  general  terms,  and  are  not  re- 
strained to  particular  cases ;  they  extend  not  to  arbitration  only,  but 
also  to  settlements  by  the  verdict  of  a  jury.  The  38th  section  is  one 
of  these ;  and  it  provides  that  before  the  promoters  of  the  ^  under- 
taking "  —  (and  that  by  the  interpretation  clause,  sect  3,  means  the 
works  or  undertaking  of  whatever  nature  which  shall  by  the  special 
act  be  authorized  to  be  executed)  —  issue  their  warrant  tor  summon- 
ing a  jury,  for  settling  any  case  of  disputed  compensation,  they  shall 
give  not  less  than  ten  days'  notice  to  the  other  party.  Then  the 
68th  section  says,  that  in  every  case  where  the  party  entitled  to  com- 
pensation for  lands  token  or  damage  done  wishes  to  have  a  jury,  the 
conipany,  on  notice,  shall  issue  toeir  warrant.  Now,  the  case  in 
which  the  company  was  to  issue  their  warrant  is  provided  for  by 
sect  38,  which  applies  to  all  cases  of  that  description ;  so  that  sect 
38,  without  the  assistance  of  any  such  words  as  "  in  the  manner 
herein  provided,"  which  occur  in  the  68th  section,  would  apply  to  the 
present  case.  I  think,  therefore,  that  the  38th  section  is  incorporated 
in  the  68tb.  Looking  at  the  terms  of  the  68th  section,  we  see  that  it 
applies  not  only  to  compensation  for  injuries  done  to  the  land,  but 
also  to  claims  for  the  land  itself,  in  which  case  the  notice  required  by 
the  38th  section  is  distinctly  applicable.  If  it  were  necessary  to  have 
recourse  to  the  words  "  in  the  manner  herein  provided,"  I  think  they 
must  be  taken  necessarily  to  imply  all  the  applicable  deteils  be- 
fore mentioned.  It  is  quite  competent  for  the  legislature  to  use 
words  of  reference  after  words  of  general  application.  Though  the 
words  of  reference  are  not  absolutely  necessary,  they  serve  to  make 
persons  reading  the  act  look  back  to  the  previous  provision.  I  do 
not  think  we  ought  to  restrain  these  words,  as  was  contended  for  by 
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my  brother  Channel],  and  hold  them  to  refer  only  to  so  much  of  the 
foregoing  provisions  as  must  necessarily  be  incorporated.  I  think 
we  must  read  them  as  incorporating  so  much  as  is  properly  applica- 
ble. This  decision  does,  perhaps,  in  some  degree,  conflict  with  that 
of  the  Queen's  Bench  in  the  case  relied  on  for  the  defendants ;  but 
at  the  same  time  the  reasons  given  by  my  brother  Coleridge,  diifering 
from  the  other  judges,  seem  to  me  to  be  of  great  weight.  I  think, 
therefore,  that  the  plaintiff  was  entitled  to  the  costs  of  the  inquiry, 
and  ought  to  have  judgment  on  this  demurrer. 

Cresswell,  J*  I  am  entirely  of  the  same  opinion.  After  a  very 
minute  examination  of  the  different  sections  of  the  act,  I  see  nothing 
which  should  exclude  a  claimant  under  the  68th  section  from  getting 
his  costs. 

Talfourd,  J.  I  am  of  the  same  opinion,  and  for  the  same  reasons 
as  have  been  already  assigned.  Judgment  for  the  plaintiff. 


• 

Hare  v.  Fleay.^ 

Trinity  Term,  Jane  2,  1851. 

Arbitration — 1  4*  2  Vict  c.  110,  s.  18  —  Practice  —  Motion  to  enforce 

Award. 

All  matters  in  difference  in  the  cause  were  referred  by  a  judge's  order.  The  award,  dated 
the  14th  of  January,  1851,  directed  the  defendant  to  pay  100/.  *'to  the  plaintiff,  or  to  S., 
his  attorney.**  A  rnle  nisi  was  obtained,  before  the  expiration  of  tiie  next  term,  for  an 
order,  under  1  &  3  Yict  c.  110,  s.  18,  upon  the  defendant  to  pay  to  the  plaintiff,  or  to  S., 
his  attorney :  — 

Edd,  that  the  application  was  not  too  early,  although  the  time  for  moving  to  set  the  award 
aside  had  not  expired ;  and,  per  Maule,  J.,  that  so  long  as  an  award  is  subject  to  a  motion 
in  the  nature  of  a  motion  in  arrest  of  judgment,  the  eourt  will  not  enforce  it  j  otherwise,  if 
it  be  subject  only  to  a  motion  in  the  nature  of  a  writ  of  error :  — 

Eeldy  also,  that  the  dnection  to  pay  to  the  plaintiff,  or  to  S.,  his  attorney,  did  not  vitiate  the 
award ;  and  that,  upon  a  rule  in  that  form,  under  the  1  &  2  Yict  c.  110,  s.  18,  the  plaintiff 
only,  and  not  the  attorney,  could  issue  execution.  • 

This  court  will  follow  the  established  practice  of  granting  rules  to  pay  pursuant  to  the 
award,  in  cases  in  which  the  court  would  grant  an  attachment,  notwithstanding  the  doubt 
expressed  in  Ortnoick  ▼.  Harmon^  15  Jar.  106 ;  i.  c  1  £ng.  Bep.  884. 

In  this  case  an  order  had  been  made  on  the  23d  of  November, 
1850,  by  Williams,  J.,  after  issue  joined,  and  before  trial,  referring 
all  matters  in  difference  in  the  cause  to  an  arbitrator,  the  costs  of  the 
cause,  of  the  reference,  and  of  the  award  to  abide  the  event.  The 
arbitrator,  by  his  award,  dated  the  14th  of  January,  1851,  found  for 
the  plaintiff  on  all  the  issues,  and  that  there  was  due  from  the  defend- 
ant to  the  plaintiff,  at  the  commencement  of  the  suit,  100^,  which 

t  15  Jar.  103a 
VOL,  VI.  37 
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sum  he  directed  the  defendant  to  pay  ^  to  the  plaintiff,  or  to  Mr.  Dal- 
ton  Serrell,  his  attorney,"  and  I*,  damages,  at  SerrelPs  office  in  Ghray's 
Inn,  on  the  1st  of  February  foHowing.  The  order  of  reference  was 
made  a  rule  of  court,  and  the  costs  taxed  at  97L  16s.  Serrell,  on  the 
11th  of  March,  served  the  defendant  with  the  award,  the  rule  of  court, 
and  the  master's  allocaturj  and  demanded  of  him  payment  of  the 
principal  debt  and  the  costs,  both  which  sums  the  defendant  refused 
to  pay,  and  it  was  sworn  that  he  had  not  since  paid  them  to  Serrell 
or  to  the  plaintiff,  or  to  any  one  on  their  behalf.  A  rule  was  obtained 
on  the  10th  of  Ma/,  the  term  not  ending  till  the  13th,  calling  on  the 
defendant  to  show  cause  why  he  should  not  pay  to  the  plaintiff,  or  to 
his  attorney,  the  sums  of  100^  Is,  and  97/.  16^. ;  against  which 

Bramtoell  and  J.  Thompson  (on  the  2d  of  June)  showed  cause. 
First,  this  rule  has  been  applied  for  too  soon.  This  o^der  of  reference 
having  been  made  not  at  nisiprius^  and,  therefore,  there  having  been 
no  veidict,  the  defendant  is  at  liberty  to  come  at  any  time  during  the 
term,  after  the  making  of  the  award,  to  set  it  aside ;  2  Chit  Arch. 
1503,  8th  ed. ;  Russ.  Arb.  623 ;  and  the  plaintiff  cannot  till  then 
enforce  it  Jones  v.  Ivesj  15  Jur.  107;  s.  c  1  Eng.  Rep.  382,  is  an 
authority  in  point,  and  the  question  asked  by  Maule,  J.,  in  Hobdell  v. 
Miller  J  2  Scott's  N.  R.  16%  is  pertinent  here  —  ^  How  can  the  plaintifT 
have  costs  taxed  before  it  is  certain  that  he  can  sustain  the  award  ?  " 
Secondly,  there  has  been  no  sufficient  demand.  It  would  have  been 
insufficient  if  the  award  had  not  directed  the  defendant  to  pay  to 
Serrell  as  well  as  to  the  plaintiff.  But  the  arbitrator  had  no  power 
to  order  the  defendant  to  pay  to  any  one  else  than  the  person  to 
whom  the  monev  was  due.  He  could  not  make  Serrell  the  irrevo« 
cable  attorney  of  the  plaintiff,  and  it  is  only  the  relation  of  the 
attorney  to  his  client  that  empowers  the  former  to  make  the  demand 
in  any  case ;  the  arbitrator  cannot  confer  that  power  upon  an  attorney 
by  his  award ;  and,  therefore,  if  the  demand  by  the  attorney  is  good 
in  this  case,  such  demand  would  be  good  in  every  case.  But  rules 
to  pay  in  this  form  are  only  made  in  the  exceptional  case,  with 
respect  to  payment  of  costs.    2  Chit  Arch.  1518. 

[Maule,  J.  The  attorney  has  his  lien  on  the  sum  recovered,  and  it 
may,  therefore,  be  properly  made  payable  to  him.] 

If  the  attorney  seeks  to  enforce  his  lien,  he  can  only  do  so  in  the 
name  of  his  principal ;  an  arbitrator  cannot,  to  protect  the  lien,  make 
his  award  in  favor  of  the  attorney.  Dunn  v.  VTesty  15  Jur.  88 ;  s.  c 
1  Ene.  Rep.  325.  Bblcrofl  v.  Manby,  7  Man.  &  O.  843.  Suppose 
SerreU  had  died,  would  his  executor  have  been  entitled  to  receive  the 
money  ? 

[  Oresswelly  J.  The  person  entitled  to  receive  it  must  be  Mr.  Ser- 
rell, and  he  must  be  the  plaintiffs  attorney.] 

The  award  is  bad,  being  in  the  alternative  to  pay  to  the  plaintiff  or 
to  Serrell.  Also,  the  demand  is  insufficient,  as  Serrell,  without  a  war- 
rant of  attorney,  could  not  give  a  valid  discharge. 

[Jervis,  C.  J.  The  form  followed  in  this  case  is  that  given  in  Tidd's 
Forms,  306, 307, 8th  ed. 
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Maule^  J.  The  form  and  practice  are  very  convenient,  and  such  aa 
onght  to  be  followed.] 

Thirdly,  the  court  has  not  power  to  make  this  order,  under  the  1  & 
2  Vict  c  110,  B.  18.  Oreswick  v.  Harrison^  15  Jur.  108 ;  s.  c.  1  Eng. 
Rep.  384.  The  practice  of  making  such  orders  first  commenced  in 
Jones  V.  Williams,  11  Ad.  &  El.  175. 

[Maule,  J.  That  was  a  very  suspicious  beginning ;  it  arose  out  of 
a  suggestion  made  by  the  court,  which  was,  therefore,  eminently  extra* 
judicial.  But  there  are  a  number  of  cases  reported  in  which  these 
orders  have  been  made,  and  the  practice  of  making  them  is  now 
inveterate.  Doe  v.  Ameifj  8  M.  &  W.  565 ;  Neale  v.  PostlethwaUe^  1 
Q.  B.  243 ;  TaUersaU  v.  Pa/rkinson,  2  Exch.  342 ;  and  Jones  v.  WU^ 
UamSy  8  M.  &  W.  349,  were  referred  to.] 

Lastly,  if  this  order  is  made  in  the  terms  prayed,  who  is  to  issue 
execution  ? 

[M(pui€,  J.  The  plaintiff  is  to  issue  execution.  The  payment  is 
to  be  to  the  attorney  for  the  plaintifil] 

Lush,  in  support  of  the  rule.  The  award  to  pay  to  the  plaintiff  or 
to  his  attorney  is  good,  and  according  to  established  practice ;  and  is 
convenient,  as  it  saves  the  expense  of  a  warrant  of  attorney.  This 
application  is  not  too  soon.  The  plaintiff  is  at  liberty  to  enforce  the 
award  before  the  defendant  had  lost  his  opportunity  of  moving  to  set 
it  aside.  If  the  award  b  bad,  that  is  equally  available  to  the  defend- 
ant in  showing  cause  against  the  plaintiff's  rule  to  enforce  it,  as  it  ia 
in  support  of  his  own  application  to  set  it  aside.  The  cases  cited  as 
authorities  are  not  cases  in  point  In  Jones  v.  Ives,  the  cause  and  all 
matters  in  difference  had  been  referred  by  order  of  nisiprius,  and  the 
motion  was  for  the  plaintiff,  in  whose  favor  the  award  was  made,  to 
sign  judgment,  and  for  the  master  to  grant  his  aUocatur  for  the  costs. 
The  present  is  not  such  a  motion ;  it  is  for  an  order  in  the  nature  of 
an  attachment ;  and  it  is  no  answer  to  an  attachment  for  the  defend* 
ant  to  say,  ''  Possibly  I  may  yet  move  to  set  the  award  aside."  In 
other  of  the  cases  the  question  has  been,  whether  the  applicant  was 
in  time  to  set  it  aside.  That  is  a  totally  different  question  from 
whether  the  successful  party  is  too  soon  to  enforce  it 

[Maule,  J.  Where  the  arbitrator  is  in  the  position  of  a  jury,  there 
is  a  fixed  time  within  which  a  motion  in  arrest  of  judgment  may  be 
made.  Until  that  time  has  expired,  judgment  cannot  be  had.  But 
where  the  award  is  subject  to  a  motion  to  set  it  aside,  as  where  the 
reference  is  under  the  9  &  10  Will.  3,  c.  15,  such  a  motion  is  not  in 
the  nature  of  a  motion  in  arrest  of  judgment,  but  in  the  nature  of  a 
writ  of  error.  Now,  the  non*lapse  of  time  within  which  a  writ  of 
error  may  be  brought  is  no  objection  to  an  execution,  although  no 
doubt  an  actual  writ  of  error  is  a  supersedeas.  This  possibly  may  be 
the  distinction  upon  which  the  cases  turn.] 

Doe  V.  Amey,  8  M.  &  W.  565,  decides,  that  it  is  no  objection  to 
enforcing  an  award  that  the  time  has  not  elapsed  for  setting  it 
aside.  If  it  were  an  objection,  then  an  award  which  ordered  a 
thing  to  be  done  immediately  would  in  many  cases  be  nugatory. 
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Corbett  v.  MchoUsj  2  Lownd.  M.  &  P.  87,  is  an  authority  to  the 
same  effect. 

Jervis,  C.  J.  This  rule  must  be  made  absolute.  The  only  point 
as  to  which  the  court  have  had  any  doubt  is,  whether  this  application 
was  made  too  soon ;  that  is,  whether  it  could  be  made  before  the  time 
for  setting  the  award  aside  had  elapsed.  Independently  of  authority, 
there  seems,  in  justice,  to  be  no  reason  why,  when  one  party  has  com- 
mitted a  breach  of  his  duty,  and,  after  request  made,  refused  to  pay 
according  to  the  award,  he  should,  have  further  time  given  him  for 
payment,  simply  because  he  has  that  further  time  in  which  he  may 
move  to  set  the  award  aside.  If  the  award  is  bad,  that  will  be  good 
cause  to  show  against  the  rule  for  enforcing  it  Jones  v.  Ives,  which 
has  been  cited  against  this  view,  as  I  understand  it,  proceeded  on  this 
ground.  The  reference  was  of  the  cause  and  all  matters  in  difference, 
and  the  plaintiff,  before  the  expiration  of  the  term,  after  the  award 
was  made,  came  to  the  court  asking  to  be  allowed  to  sign  judgment, 
and  that  the  master  should  grant  his  allocatur  for  the  costs.  This 
the  court  refused,  because  the  practice  is,  that,  where  the  cause  only 
is  referred,  judgment  may  be  had  at  the  expiration  of  the  first  four 
days  of  the  term  following  the  award,  and  the  master  can  then  tax 
the  costs  and  issue  his  allocatur.  But  where  the  reference  is  of  the 
cause  and  of  all  matters  in  difference,  the  master  cannot  tax  the  costs 
or  issue  his  allocatur  until  the  end  of  the  term.  There  is  no  express 
authority  deciding  what  the  practice  is  with  regard  to  such  an  appli* 
cation  as  the  present.  But  in  Doe  v.  Amey,  the  Court  of  Exchequer 
made  absolute  a  rule  for  payment  of  a  sum  of  money  under  an 
award  before  the  period  had  elapsed  for  setting  the  award  aside ;  and 
from  that  we  may  infer  what  the  practice  is.  As  to  the  other  points, 
I  think  the  demand  by  the  attorney  was  sufficient,  and  that  the 
award  is  drawn  in  a  convenient  form,  directing  payment  to  the 
plaintiff  or  to  his  attorney,  as  it  saves  the  unnecessary  surplusage  of 
a  warrant  of  attorney.  The  order  of  the  court  will  be,  upon  the 
demand  of  the  attorney,  that  the  defendant  pay  the  plaintiff.  The 
effect  of  it  will  be  a  judgment  in  favor  of  the  plaintiff,  upon  which 
he,  and  not  the  attorney,  can  sue  out  execution. 

Maule,  J.  I  am  of  the  same  opinion.  As  to  the  point  last 
adverted  to  by  the  lord  chief  justice,  I  think  that  the  award  follows 
the  usual  and  a  convenient  form.  It  is  wrong  to  say  that  the  con- 
venience or  necessity  of  the  party,  in  a  case  like  this,  requires  a  war- 
rant of  attorney ;  and  the  practice  does  not  require  it  As  to  the 
main  point,  whether  the  award  can  be  enforced  by  means  of  this  rule, 
we  must  take  it  to  be  established  practice  that  such  a  rule  may  be 
made  in  cases  where  an  attachment  would  be  "granted ;  but  whether 
it  may  be  made  before  the  time  has  expired  in  which  a  motion  may 
be  made  to  set  the  award  aside,  is  a  question  of  some  importance. 
It  turns  much  on  this  —  some  motions  made  on  awards  are  strictly 
in  arrest  of  judgment,  others  are  in  the  nature  of  motions  in 
arrest  of  judgment,  and  others  are  in  the  nature  of  writs  of  error. 
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Now,  a  motion  in  arrest  of  judgment  must  be  made  within  the  first 
four  days  of  the  next  term,  and  until  that  time  has  expired  the  plain- 
tiff has  only  an  inchoate  riffht  to  judgment ;  therefore,  it  may  be 
properly  held,  that  no  proceedings,  subject  to  a  motion  like  that,  shall 
be  enforced  before  the  expiration  of  the  time  within  which  the  motion 
may  be  made.  The  very  expression, "  motion  in  arrest  of  judgment,'* 
implies  that  the  judgment  does  not  exist  so  long  as  that  motion  may 
be  made.  As  to  those  motions,  however,  which  are  in  the  nature  of 
writs  of  error,  it  cannot  be  said  that,  until  the  time  has  gone  by  within 
which  the  other  party  may  bring  bis  writ  of  error,  the  successful  party 
has  not  his  judgment  in  that  court  in  which  judgment  has  been  given 
for  him.  That  court  never  treats  the  reversal  of  its  judgment  as  a 
probability ;  if  it  did,  it  mi^ht  treat  the  reversal  of  the  decision  of  the 
Court  of  Exchequer  Chamoer  as  probable ;  and  so  it  might  be  said, 
that  in  no  case  was  a  person  entitled  to  bis  judgment  until  the  final 
decision  of  the  House  of  Lords  had  been  given  in  his  favor.  This 
explains  the  expression  attributed  to  me  in  Hobdelly,  Miller —  "  How 
can  the  plaintiff  have  costs  taxed  before  it  is  certain  that  he  can  sus- 
tain  the  award  ?  "  That  seems  reasonable  enough,  applied  to  cases 
where  the  award  is  subject  to  a  motion  in  the  nature  of  a  motion  in 
arrest  of  judgment;  but  it  is  not  applicable  where  the  motion  is  in 
the  nature  of  a  writ  of  error,  for  in  that  case  it  is  certain  that  the 
plaintiff  has  got  the  judgment  of  the  court,  and,  so  far  as  there  can 
be  any  certainty,  that  he  will  also  get  his  costs.  If,  under  the  9  &  10 
Will.  3,  c.  15,  s.  1,  2,  a  motion  had  been  made  to  set  aside  this 
award  on  the  ground  of  misconduct  in  the  arbitrator,  it  must  have 
been  made  within  a  certain  time*  that  is,  before  the  last  day  of  the 
next  term  after  the  making  the  award.  But  that  act  assumes  that 
there  is  a  power  of  enforcing  it  before  that  time  has  elapsed,  though 
a  power  exists  of  resisting  its  enforcement  on  the  ground  that  it  was 
improperly  made,  and  of  setting  it  aside.  I  think,  therefore,  the 
motion  to  set  aside  the  award,  in  cases  under  the  9  &  10  Will.  3,  c 
15,  or  in  the  analogous  case  where  the  parties  by  consent  have  referred 
a  pending  suit,  not  by  order  of  nisi  priuSy  being  in  the  nature  of  a 
writ  of  errror,  that  there  may,  before  the  time  for  making  such  motion 
has  expired,  properly  be  a  motion  made  (which,  before  the  stat.  1  &  2 
Vict.  c.  110,  would  have  been  for  an  attachment)  for  an  order  to  per- 
form that  which  the  award  made  a  rule  of  court  orders  to  be  performed, 
and,  therefore,  that  thb  motion  is  not  made  too  soon. 

Cresswell  and  Talfourb,  JJ.,  concurred.  ji^^  absolute. 
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Trinity  Vacation,  June  21,  1851. 

Bond  to  the  Crown — Power  of  Disposition — Exercise  of  Power  ^^ 

Record. 

A  bond  to  the  crown  under  the  33  Hen.  8,  c.  89,  binds  all  lands  of  the  obligor  oyer  which  ho 
has  a  disposing  power  at  the  time  he  entered  into  the  bond. 

The  giving  snch  a  bond  is  a  voluntary  act  npon  the  part  of  the  obligor,  and  he  cannot,  by 
afterwards  exercising  the  power,  defeat  the  right  of  the  crown. 

Sach  bond  is  within  the  33  Hen.  8,  c.  39,  though  made  payable  to  "  the  kine,  his  heirs  and 
successors,*'  and,  being  a  record,  can  be  looked  at  by  the  court,  although  tt  be  not  set  out 
In  the  pleadings. 

This  was  a  writ  of  error  upon  a  judgment  of  the  Court  of  Ex- 
chequer. The  ease  in  the  court  below  is  reported  in  4  Exch.  652. 
It  appeared  that  by  writ  of  extent,  tested  the  12th  of  April,  1848,  and 
directed  to  the  sheriff  of  Devonshire,  after  reciting  that  John  Mndge, 
W  his  bond,  dated  the  5th  of  December,  1835,  became  bound  to  King 
William  IV.  in  20,000^,  payable  at  a  day  certain,  part  of  which 
sum  had  not  been  paid,  the  sheriff  was  commanded  to  inquire  what 
lands,  &c.,  the  said  Mudge  had  on  the  5th  of  December,  1835,  on 
which  day  he  became  a  debtor  to  his  said  late  majesty,  or  at  any 
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time  since ;  and  also  what  goods,  &c.,  and  of  what  sort  or  value ;  and 
also  what  debts,  credits,  specialties,  and  sums  of  money  the  said 
John  Mudge,  or  any  other  person  in  trust  for  him,  had  in  the  said 
bailiwick  ;  and  to  cause  all  and  singular  the  said  goods  and  chattelsi 
lands  and  tenements,  &c.,  in  whose  hands  soever  they  were,  to  be  care- 
fully appraised,  and  extended  and  taken  and  seized  into  her  majesty's 
hands,  that  they  might  be  retained  until  her  majesty  should  be  fully 
satisfied  her  said  debt,  &c  The  inquisition,  dated  the  9th  of  May, 
1848,  found  that  <<  John  Mudge,  on  the  5th  of  December,  1835,  and 
on  the  day  of  taking  the  inquisition,  was  seized  in  his  demesne  as  of 
fee  simple,  under  and  by  virtue  of  indentures  of  lease  and  release, 
dated  respectively  the  loth  and  16th  of  November,  1827,  of  and  in 
certain  premises  (describing  them)  then  in  the  occupation  of  E.  Grant, 
M.  Arnold,  and  John  Mudge."  The  inquisition  further  stated,  ^  that 
by  certain  indentures  of  lease,  appointment,  and  release,  dated  the 
4th  and  5th  of  February,  1841,  and  made  between  the  said  John 
Mudge  of  the  first  part,  T.  Ellis  of  the  second  part,  and  W.  Raw- 
lings  of  the  third  part,  the  said  John  Mudge  did  appoint,  grant,  and 
release  the  said  hereditaments  unto  the  use  of  the  said  T.  Ellis, 
his  heirs  and  assigns  forever,  upon  trust  for  sale,  for  securing  to  him, 
the  said  T.  Ellis,  the  sum  of  500/.  and  interest ;  by  which  indentures 
it  was  declared  that  the  said  W.  Rawlings,  his  executors,  adminis- 
trators, and  assigns,  should  stand  possessed  of  the  residue  of  a  certain 
term  of  one  thousand  years  in  the  said  premises  created  by  indenture, 
dated  the  15th  of  February,  1815,  upon  trust  for  the  said  T.  Ellis,  his 
heirs  and  assigns,  for  better  securing  the  repayment  of  the  said  sum 
of  500L  and  interest,  and  in  the  mean  time  to  attend  the  inheritance." 
All  of  which  said  lands,  tenements,  &c.,  the  said  sheriff  returned  that 
he  had,  by  virtue  of  the  said  writ,  seized  and  taken  into  her  majesty's 
bands.  This  inquisition  having  been  filed,  the  defendant  below  there^ 
upon  laid  claim  to  the  said  lands,  and  afterwards  filed  the  following 
monstraunce  de  droit  or  plea :  The  plea  in  substance  stated  that,  long 
before  the  said  John  Mudge  had  any  thing  in  the  said  premises,  one 
Robert  Grant  was  seized  in  fee  of  and  in  the  said  premises,  and,  being 
so  seized,  conveyed  them  to  John  Mudge  by  indentures  of  lease  ana 
release,  dated  respectively  the  15th  and  16th  of  November,  1827.  By 
the  deed  of  release,  (of  which  the  defendant  made  profert,)  it  appeared 
that  the  conveyance  was  made  to  John  Mudge,  ^  to  have  and  to  hold 
the  same  to  the  said  John  Mudge,  his  heirs  and  assigns,  to  the  use  of 
such  person  or  persons,  for  such  estate  or  estates,  and  for  such  interest 
or  interests,  and  upon  and  for  such  trusts,  ends,  intents,  and  purposes, 
as  the  said  John  Mudge  at  any  time  or  times,  by  any  deed  or  deeds, 
to  be  sealed  and  delivered  by  him  in  the  presence  of  one,  two,  or 
more  witness  or  witnesses,  and  to  be  attested  by  the  same  witness  or 
witnesses,  should  direct,  limit,  or  appoint,  and  in  default  of  any  such 
direction,  limitation,  or  appointment,  to  the  use  of  the  said  John 
Mudge  and  his  assigns  during  his  life ;  and  from  and  after  the  deter- 
mination of  that  estate,  by  any  means,  in  his  lifetime,  to  the  use  of 
the  said  Richard  Rosdew  Mudge,  his  heirs  and  assigns,  during  the  life 
of  the  said  John  Mudge,  upon  trust  for  the  said  John  Mudge  and  his 
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assigns ;  and  from  and  after  the  determination  of  that  estate,  and  in 
the  mean  time  subject  thereto,  to  the  use  of  the  said  John  Mudge,  his 
heirs  and  assigns  forever."  The  inquisition  then  set  forth  the  mort- 
gage by  Mudge  to  Ellis  for  600/.  on  the  5th  of  February,  1841,  and 
contained  the  following  averment :  That  the  said  appointment  to  the 
defendant  by  the  said  John  Mudge  was  so  made  as  aforesaid  for  and 
in  consideration  of  the  sum  of  500/.,  which  was  then  actually  paid  by 
him  to  John  Mudge ;  and  that  the  defendant  had  not,  at  the  time  of 
the  making  the  said  appointment,  any  knowledge  or  notice,  or  any 
reason  to  believe  or  suspect,  that  the  said  John  Mudge  was  then  a 
debtor  to  our  lady  the  queen;  and  that  the  said  appointment  waa 
made  bona/ide,  and  for  the  purpose  of  securing  the  payment  of  the 
said  sum  of  500/.,  and  not  for  the  purpose  of  defeating  the  queen  of 
the  payment  of  her  debt,  or  for  fraud,  &c. ;  and  also,  that  the  said 
John  Mudge  hath  not  at  any  time  repaid  the  said  sum  of  500L  to  the 
defendant,  but  that  the  same,  with  a  large  sum  for  interest,  is  still 
due  to  the  defendant.  Verification,  and  pi^yf  r  for  judgment,  that  the 
hands  of  the  queen  may  be  amoved,  &c.  To  this  plea  there  was  a 
demurrer,  for  that  it  sufficiently  appeared  upon  the  pleadings  that  the 
appointment  of  the  defendant  was  made  subsequently  to  the  execa* 
tion  of  the  bond  by  Mudge,  and  that,  although  alleged  to  be  made 
pursuant  to  powers.contained  in  the  indenture  of  the  15th  of  Novern- 
ber,  1827,  the  said  appointment  was  invalid  as  against  the  crown. 
Joinder  in  demurrer.  The  demurrer  came  on  for  argument  in  the 
court  below  on  the  7th  of  December,  1849,  when  judgment  was  given 
for  the  crown.  Upon  this  judgment  the  present  writ  of  error  waa 
brought 

ft 

Greenwood,  for  the  plaintiff  in  error.  The  question  is,  whether  the 
execution  of  a  power  prevents  the  operation  of  an  extent.  Ellia 
advanced  the  money  to  Mudge  without  knowing  that  he  was  a  debtor 
to  the  queen,  and  the  appointment  under  the  power  was  made  bona 
fide.  He  submitted  to  the  court,  that  the  reasons  given  for  the  judg« 
ment  in  the  Court  of  Exchequer  were  artificial,  and  that  fictions  of 
law  were  resorted  to  in  order  to  defeat  a  just  claim.  The  court 
below,  in  effect,  said,  that  if  a  man  execute  a  bond  to  the  crown, 
though  he  then  owes  it  nothing,  it  binds  all  his  lands,  even  in  the 
hands  of  a  bona  fide  purchaser,  because  he  granted  an  interest  to  the 
crown  by  giving  the  bond ;  and  a  man  cannot  derogate  from  his  own 
grant.  It  was  established  that  a  judgment,  whether  in  an  adverse 
suit  or  not,  might  be  defeated  by  the  exercise  of  a  power  of  appoint^ 
ment  Doe  v.  Jones,  10  B.  &  Or.  459.  Lord  Tenterden  there  said, 
^  It  has  been  established  ever  since  the  time  of  Lord  Coke,  that,  where 
a  power  is  executed,  the  person  taking  under  it  takes  under  him  who 
created  the  power,  and  not  under  him  who  executes  it  The  only 
exceptions  are  where  the  person  executing  the  power  has  granted  a 
lease,  or  any  other  interest,  which  he  may  do  by  virtue  of  his  estate, 
for  then  he  is  not  allowed  to  defeat  his  own  act"  If  that  be  a  correct 
enumeration  of  the  exceptions,  the  question  is,  whether  Mudge,  by 
executing  the  bond,  granted  an  interest  to  the  crown.     The  cases 
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referred  to  by  bis  lordship  do  not  apply  to  general  charges  or  liens, 
but  to  the  specific  grant  of  an  interest  in  land.  So,  if  the  judgment 
were  upon  a  warrant  of  attorney.  Eaion  v.  Sanxter^  6  Sim.  517. 
There  the  purchaser  of  the  judgments,  although  he  had  notice,  was 
protected.  The  argument  of  Sir  E.  Sugden  shows  that  the  judgment 
was  founded  on  a  warrant  of  attorney,  so  that,  in  fact^  it  was  a  volun- 
tary charge ;  and  although  the  Court  of  Exchequer  expressed  an 
opinion  in  this  case,  that  all  judgments  must  be  taken  to  be  hostile 
proceedings  in  invilum,  yet  it  is  we]]  known  that  the  giving  a  warrant 
of  attorney  is  one  mode  of  creating  a  charge,  and  one  of  the  most 
voluntary  acts  we  can  commit.  In  the  subsequent  case  of  Skeeles  v. 
Shearly,  3  My.  &  C.  112,  Lord  Cottenham  followed  those  decisions. 
The  court  below,  however,  were  of  opinion  that  the  execution  of  the 
bond  was  equivalent  to  a  grant  of  an  interest  to  the  crown,  which  the 
party  could  not  defeat ;  but  that  was  giving  a  purely  fictitious  effect 
to  the  bond.  It  was  in  the  ordinary  form,  and  of  the  same  effect  ad 
a  warrant  of  attorney.  Gilbert,  C.  B.,  in  his  Treatise  on  the  Court 
of  Exchequer,  p.  96,  says,  "  Towards  the  time  of  Henry  VII.  and 
Henry  VIIL,  as  the  revenue  increased,  and  merchants  were  obliged  to 
make  payments,  the  customers  and  collectors  received  bonds  from  the 
parties   to  the  king.      These  collectors  were  no  more  than  bailiffs 

or  receivers The  obligation  is  no  more  than  a  warrant  of 

attorney  for  the  ministerial  or  other  person  to  deliver  it  of  record." 
Therefore,  before  the  stat.  33  Hen.  8,  c.  39,  these  bonds  were  only 
warrants  of  attorney  to  the  king's  bailiffs,  enabling  them  to  make 
them  debts  of  record,  and  so  to  be  equal  to  judgment.  After  that 
statute  they  were  m^ide  equal  to  statutes  staple,  and  on  that  statute 
the  case  depends.  Gilb.  Exch.  102.  In  Com.«Dig.,  "Execution," 
B.  3,  it  is  said,  "  By  stat  33  Hen.  8,  c.  39,  all  obligations  and  special- 
ties for  any  cause  concerning  the  king  shall  be  taken  domino  regi^  and 
shall  be  of  the  same  force  and  effect  as  a  statute  staple,  and  all  pro- 
cess judgments  and  executions  on  the  same  shall  be  of  the  same 
effect  against  all  bound,  their  heirs,  successors,  executors,  and  admin- 
istrators, and  no  other,  as  on  a  statute  staple." 

[Patteson^  J.  The  words  "  and  no  other  "  are  not  in  the  statute* 
The  chief  baron  has  put  in  those  words.] 

It  shows  what  was  his  opinion.  A  statute  staple  is  only  an 
acknowledgment  of  a  debt  before  the  mayor  of  the  staple,  or  the 
chief  justice  of  the  Queen's  Bench  or  the  Common  Pleas,  and  so  is 
equivalent  to  a  judgment ;  and  that  is  overreached  by  a  power  of  ap- 
pointment. The  court  below  had  made  the  bond  actually  superior 
to  a  statute  staple  or  judgment,  instead  of  the  same  effect  It  was 
clear,  that  if  a  subject  had  judgment  of  statute  staple,  and  there 
was  also  a  crown  debt,  the  land  would  be  bound  by  both ;  but  if  he 
issued  execution,  the  extent  would  be  defeated.  Gilb.  Exch.  91,  92. 
That  showed  that  there  was  no  such  general  rule  as  had  been  laid 
down,  that  land  once  extendible  was  always  extendible,  but  that  it 
depended  on  the  first  possession.  Mr.  West,  in  his  book  on  Extents, 
p.  160,  cites  a  long  case  from  Hardress,  and  states  as  the  result, 
"  Where  the  subject  has  a  lien  on  the  land  by  judgment  prior  to  the 
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king's  debt  of  record,  or  the  entry  into  office,  &c^  or  to  the  com- 
mencement of  the  crown  suit,  and  has  perfected  bis  execution  before 
the  issue  of  the  extent  at  the  suit  of  the  crown,  in  this  case  it  seems 
clear  that  the  subject  shall  retain  the  land  against  the  crown's 
extent"  Therefore,  the  judgment  of  the  court  below  would  lead  to  a 
contradiction,  as  they  said  that  the  power  of  appointment  would  not 
overreach  the  bond  to  the  crown,  but  it  would  a  statute  staple  or 
judgment,  to  which  it  is  equivalent  Suppose  that  a  power  of 
appointment  was  created,  and  th^n  there  was  a  bond  given  to  the 
crown,  and  a  judgment  obtained  by  a  subject,  and  the  power  was 
exercised  in  favor  of  a  third  person ;  who  would  have  the  land  ?  Not 
the  crown,  because  the  cases  decide  that  the  judgment  creditor  would 
have  priority ;  not  the  judgment  creditor,  because  his  judgment  would 
be  overridden  by  the  power ;  but  neither,  according  to  the  Court  of 
Exchequer,  would  the  appointee  be  entitled  to  the  land.  This  arose 
Aom  giving  to  the  bond  the  effect  of  a  grant  of  land,  instead  of  a 
statute  staple  or  judgment  The  other  side  relied  almost  entirely 
upon  one  decision,  which  was  called  Sir  Edward  Cokeys  Case;  Giodh. 
289 ;  2  Roll.  Ab.  294,  and  cited  by  Lord  Coke  in  10  Rep.  55,  b  ;  but 
there  the  lands  remained  in  the  possession  of  the  crown  debtor,  who 
bad  the  entire  disposing  power. 

fPatteson^  J.  If  he  had  ^ranted  a  rent  charge,  he  could  not  have 
eated  it ;  so  that,  after  all,  the  question  is,  whether  the  charge  be  a 
voluntary  or  an  involuntary  one.  Here  the  bond  was  executed  by 
the  party's  own  free  act] 

In  Cokeys  Case^  the  court  said  that  Sir  C.  Hatton  always  bad'^a 
tie  on  the  land."  That  case  might  have  applied. if  Mudge  had  never 
exercised  the  poweiv  There  were  many  instances  where  the  liability 
of  land  to  an  extent  might  be  defeated  by  the  act  of  the  party. 
NicholTs  Casey  2  Vem.  289. 

[Cresswellj  J.  The  Court  of  Exchequer  distinguished  that  case, 
upon  the  ground  that  it  was  a  chattel.] 

It  still  showed  that  there  was  no  such  universal  proposition  as  was 
contended  for,  that  land  once  extendible  was  always  so.  Now,  un- 
less the  crown  debt  were  registered,  the  judgment  creditor  would  be 
protected  by  the  stat  2  &  3  Vict  c.  11,  s.  8.  Trust  estates  fairly 
parted  with  to  a  bona  fide  purchaser  are  not  extendible,  though  they 
may  have  been  liable  to  an  extent  before  so  parted  with.  JRez  v. 
Smithy  Sugd.  V.  &  P.,  App.  No.  15,  is  relied  on ;  but  Sir  E.  Sugden^ 
in  his  Vendors  and  Purchasers,  (pp.  778,  779,  ed.  1846,)  finds  fault 
with  that  case. 

\PaUes(mf  J.  There  is  another  case  of  the  name. of  Rex  v.  Smithy 
in  Wightwick,  but  that  is  upon  a  simple  contract  In  the  Exchequer, 
it  is  said  to  be  the  same  case  as  the  one  referred  to  by  Sugden ;  that 
is  a  mistake.] 

So,  West  on  Extents,  (p.  138,)  after  setting  out  the  stat  7  Hen.  8, 
c.  75,  refers  shortly  to  Andersoris  Casey  7  Rep.  21. 

[MatUey  J.  There  it  was  held  to  be  only  a  special  liability  as  lone 
as  it  was  held  under  the  entaiL  Before  the  statute  of  Hen.  8,  land 
was  liable  in  the  hands  of  the  tenant  in  tail  only,  and  not  of  his 
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issue.  I  snppose  the  propositioni  e  contra,  is,  that,  if  land  is  once 
genercdly  liable,  it  remains  so.  Do  you  find  a  case  of  land  simply 
and  generally  liable  to  extent  defeated  by  the  alienation  of  a  party  in 
possession  ?     In  Cok^s  Case,  the  estate  was  vested  in  the  son.] 

Dower  is  overreached  by  a  power  of  appointment  A  man,  by 
marriage,  creates  a  vested  estate,  but  it  is  subject  to  be  divested  by 
an  exercise  of  the  power  of  appointment  created  by  an  earlier  instru- 
ment In  Maundrell  v.  Maundrell,  10  Yes.  246,  the  whole  principle 
is  fully  discussed.  The  person  who  exercises  the  power  is  but  the 
mouthpiece  of  him  who  created  it^  and,  therefore,  it  overrides  subse- 
quent  charges,  and  should  do  so  in  this  case.  See  also  Golding 
Rap  the  younger  v.  Pung,  5  B.  &  Ai.  561 ;  5  Mad.  510.  It  is  tte 
same  as  if  the  power  were  exercised  by  the  deed  which  creates 
it  Noel  y.  Lord  Henley,  M'Cl.  &  Y.  302.  In  WUham  v.  Bland, 
3  Swanst  277,  note,  a  sequestration  was  defeated  by  the  exercise 
of  a  power. 

[Maule,  J.  Li  the  case  of  an  extent,  th^  prerogative  of  the  crown 
is  always  an  ingredient] 

The  question,  in  truth,  is,  whether  the  bond  was  equivalent  to  a 
erant  to  the  crown,  so  as  to  make  the  exercise  of  the  power  a  dis- 
honest attempt  to  defeat  the  right  Roach  v.  Wadham,  6  East,  289. 
The  cases  as  to  derogation  from  grants  are  cases  of  grants  of  specific 
interests  out  of  land,  which  the  party  had  no  right  dishonestly  to 
defeat  by  a  subsequent  exercise  of  the  power.  See  the  judgment  of 
Lord  Tenterden,  in  Doe  v.  Jones,  10  B.  &  Cr.  468 ;  and  so  are  the 
cases  referred  to  by  him ;  for  example,  Gilb.  on  Uses,  142,  or  314,  new 
paging.  But  it  is  different  where  a  general  charge  or  lien  is  created 
by  operation  of  law.    Edward  v.  Sleaier,  Hardr..410,  415. 

[PaUeson,  J.  Can  you  deny  that  the  bond  created  a  charge  on 
the  land  ?  Saunders  on  Uses,  142,  lays  down,  ^<  In  the  case  of  the 
crown,  it  is  the  debt  itself  which  makes  a  charge  on  the  land."  If  so, 
it  resolves  itself  into  a  question  whether  it  is  in  invitum.] 

It  is  a  charge  on  land,  but  only  in  the  same  sense  as  a  statute 
staple. 

[PaUeson,  J.  If  a  man  were  to  grant  a  rent  charge,  no  estate 
would  be  granted.] 

But  that  would  be  a  limited  and  distinct  grant,  which  passes  an 
interest 

[Maule,  J.  No  one  has  an  interest  in  land  by  virtue  of  a  judgment 
At  common  law,  before  any  statute,  was  a  judgment  binding  on 
lands  ?] 

Not  before  the  Statute  of  Westminster,  and  that  enables  judgment 
creditors  to  take  land  if  they  please.  Judgments  may  be  the  neces* 
sary  legal  consequence  of  a  purely  voluntary  act 

[Maule,  J.  In  Co.  Litt  207,  b.,  it  is  said,  «  Statute  staple  having 
effect  of  debt  of  record."  Gilbert  means  no  better  position  than  a 
statute  staple;  you  have  to  show  no  worse  position.] 

At  first,  statutes  staple  were  intended  to  be  only  between  merchant 
and  merchant  Bac*  Ab.,  <*  Execution,"  D.  [Santts  Case,  Hardr, 
495|  was  also  cited] 
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Cromptofii  for  the  defendant  in  error. 

[PattesoUy  J.  Do  you  maintain  that,  if  this  was  between  sabjects, 
the  exercise  of  the  power  would  not  override  the  bond  ?] 

Yes ;  and  a  fortiori  when  the  bond  is  given  to  the  crown.  If  a 
man  has  a  disposing  power,  it  goes  to  the  crown  by  virtue  of  the 
bond,  and  is  seizable  under  an  extent.  West  says,  "  The  crown  may 
take  trust  estate."  Sir  E.  Sugden,  in  p;  223  of  his  work  on  Powers, 
says,  "  Where  the  king's  debtor  has  a  power  of  disposing  for  his  own 
benefit,  whatever  are  the  ceremonies  required  to  its  execution,  and 
although  he  die  without  executing  the  power,  the  land  may  be  ex- 
tended for  the  debt  by  virtue  of  the  king's  prerogative.  The  judges 
hlive  at  all  times  been  studious  to  advance  the  remedy  for  the 
recovery  of  the  king's  debts,  for  (as  Doddridge  observed)  it  is  for  the 
increase  of  his  treasury ;  and  the  treasury  is  the  king's  strength,  and 
the  king's  strength  is  vinculum  pa>cis  and  nervus  belli  —  the  over- 
flowing fountain  of  his  beneficence  and  benevolence."  The  lands 
are  subject  to  the  crown  by  force  of  the  word  '<  hcUmU^^^  fothabuit  the 
lands  in  his  power.  ( Cokeys  Case.)  It  must  be  a  power  that  a  party 
can  exercise  for  bis  own  benefit  The  authorities  are  all  cited  in  Sir 
E.  Cokeys  Case,  A  judgment  is  the  act  of  the  court  in  invUum,  That 
distinction  is  pointed  out  in  Doe  d.  Wiffan  v.  Jones^  10  B.  &  Cr.  459. 
The  effect  of  a  bond  and  a  statute  staple  is  the  same ;  that  is,  the 
land  is  charged,  but  the  mode  of  charging  it  is  not  the  same.  In  the 
one  case  it  is  the  act  of  the  court,  which  is  generally  in  inviium;  but 
the  bond  must  be  voluntary,  and  constitutes  a  debt  of  record,  which 
binds  the  land  from  the  time  of  its  execution. 

Patteson,  J.  This  is  a  bond  entered  into  by  Mr.  Mudge  to  the 
crown,  and  it  is  within  the  stat.  33  Hen.  8,  a  39.  The  point  as  to 
executors  was  not  raised ;  that  was  decided  in  the  House  of  Lords 
long  ago.  That  statute  enacts,  ^  That  all  obligations  and  specialties 
which,  after  the  1st  of  May  next  coming,  shall  be  made  for  any  cause 
or  causes  touching,  or  in  any  wise  concerning,  the  king's  most  royal 
majesty  or  his  heirs,  or  to  his,  or  their  use,  commodity,  or  behalf,  shall 
be  made  to  his  highness  by  these  words, '  domino  regi^  and  to  none 
other  person  or  persons  to  his  use ;  and  to  be  paid  to  his  highness 
by  these  words,  ^  solvendi  eidem  domino  regi^  kceredy  vel  executoribus 
suis^^  with  all  other  words  used  and  accustomed  in  common  obliga- 
tions ;  and  that  all  such  obligations  and  specialties  so  to  be  made 
shall  be  good  and  effectual  in  law  to  all  purposes  and  intents,  and 
shall  be  of  the  same  nature,  kind,  quality,  force,  and  effect,  to  all 
intents'  and  purposes,  as  the  writings  obligatory  taken  and  acknowl- 
edged according  to  the  statute  of  the  staple : "  that  means  the  stat- 
ute staple  itself.  Now,  what  was  the  effect  of  a  statute  staple  ?  It 
bound  ail  the  lands  the  party  then  had,  that  is  clear;  because  the 
stat  27  Eliz.  c  4,  s.  8,  expressly  provides,  that  unless  the  statute 
staple  is  registered,  as  required  by  the  7th  section,  it  shall  be  void  as 
against  a  purchaser  for  a  good  consideration;  so  that,  before  the 
passing  of  that  statute,  it  would  have  bound  land  so  purchased.  But 
it  is  said  that  it  is  only  a  judgment;  and  as  a  judgment,  suffered 
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even  voluntarily,  may  be  overridden  by  the  exercise  of  a  power  of 
appointment,  so  may  a  statute  staple,  and  a  bond  given  to  the 
crown.  If  this  were  so,  it  would  be  necessary  to  see  if  the  position 
of  the  crown,  under  such  circumstances,  varies  from  that  of  the  sub- 

i'ect.  But  the  effect  in  the  two  cases  is  not  the  same,  because  the 
and  is  bound  by  the  mere  act  of  the  partv  entering  into  the  bond, 
which  is  his  voluntary  act ;  he  thereby  admits,  ^  I  am  your  debtor 
of  record,  and  you  may  take  my  lands  in  discharge  of  your  claim." 
A  judgment  is  very  different;  that  is  only  an  authority  which  may 
be  exercised  or  nol^  and  until  it  is  entered  up  by  a  creditor  (not  by 
the  debtor)  no  charge  is  created.  Therefore,  all  judgments  are  said 
to  be  m  invUum.  On  that  point  the  Court  of  Queen's  Bench  decided 
Dae  V.  Jones^  and  several  cases  in  Chancery  have  been  decided  upon 
it  This  is  not  a  proceeding  in  invUum*  Then  it  is  clear  law,  that, 
where  a  man  has  an  estate  and  a  power  of  appointment,  be  cannot 
exercise  it  so  as  to  avoid  his  own  act  affecting  the  estate.  This  is 
not  denied  in  cases  of  mortgages  or  rent  chaises ;  and  the  case  re- 
sults in  the  question,  whether  the  giving  of  this  bond  belongs  to  the 
class  of  charges  such  as  I  have  just  mentioned,  or  is  more  in  the  na- 
ture of  judgments  which  are  always  in  invUnm ;  and  we  think  that 
the  Court  of  Exchequer  was  right  in  holding  that  it  came  within  the 
former  class.  The  only  other  question  is  as  to  the  term  of  years 
mentioned  in  the  inquisition.  Where  a  man  has  substantially  the 
estate,  there, /ler  cursum  scaccarii^  the  crown  has  the  right  of  taking 
it  under  ah  extent,  as  was  said  in  the  court  below.  We,  therefore, 
think  that  the  decision  of  the  court  below  was  right,  and  right  on  the 
grounds  on  which  it  was  there  put  The  distinction  is  somewhat 
technical,  and  perhaps  not  altogether  just ;  but  it  does  exist,  and  the 
judgment  of  the  court  below  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


Pears  v,  Wilson.* 

Trinitj  Term,  Jul/  10,  1851. 

Ckmnty  Court  —  Jurisdiction  —  Legacy — Record  —  Prohibition. 

The  13  &  U  Vict  c.  61, 1. 14, 16,  does  not  take  away  the  writ  of  prohibidon  in  caaes  where 
the  county  court  is  acting  without  jurisdiction. 

Qutere^  whether  prohibition  lies  to  a  county  court  after  sentence  where  no  defect  appears  on- 
the  face  of  the  proceedings. 

When  an  objection  is  taken  to  the  jurisdiction  of  the  judge  of  a  counhr  court,  he  oufht  to 
enter  it  on  the  proceedings,  in  order  that  a  superior  court  may  see  if  there  is  grouna  for  a 
prohibition. 

A  residuary  bequest  is  a  legacy  within  the  9  &  10  Vict  c.  95,  s.  65. 

A  bequest  of  money  may  be  a  legacy  within  the  meaning  of  that  section,  although  payable 
through  the  interrention  of  a  trustee. 

1  20  Law  J.  Rep.  (n.  8.)  Ezch.  381.    15  Jnr.  932. 

VOL.   YI.  o8 
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Udall,  in  Easter  term,  on  the  6th  of  May,  moved  for  a  prohibition 
to  the  judge  of  the  County  Court  of  Durham,  at  South  Shields,  to 
prevent  him  further  proceeding  in  a  plaint  entitled  '*  Between  John 
Pears,  administrator  of  Mary  Pears,  and  James  Wilson,  executor  of 
Christopher  Thew." 

The  testator,  by  will,  dated  the  8th  of  June,  1841,  devised  and 
bequeathed  to  Christopher  Mould  and  James  Wilson,  their  executors, 
administrators,  and  assigns,  respectively,  all  his  household  furniturei 
books,  plate,  linen,  and  china,  and  his  leasehold  messuage  and 
dwellingrhouse,  upon  trust  to  renew  the  lease,  pay  all  taxes  and 
charges,  and  permit  and  suffer  one  Margaret  Purvis  to  occupy  and 
enjoy  the  dwelling-house,  and  to  have  the  use  of  the  household 
furniture,  &c,  during  life ;  and  after  her  decease,  then  upon  trust  to 
sell  and  dispose  of  the  same,  and  invest  the  money  arising  therefrom 
as  thereinatter  mentioned.  He  then  devised  and  bequeathed  to  the 
same  Christopher  Mould  and  James  Wilson,  their  heirs,  executors, 
administrators,  and  assigns,  all  his  money,  securities  for  money,  ships, 
parts  or  shares  of  ships,  houses,  and  all  other  his  estate  and  effects 
whatsoever  and  wheresoever  not  thereinbefore  disposed  of,  in  trusty 
to  sell  and  dispose  of  the  same,  and  iqfon  further  trust  to  pay,  apply, 
and  dispose  of  the  money  arising  therefrom  in  manner  ana  for  the 
purposes  thereinafter  expressed  or  declared.  The  testator  then 
declared  and  directed  that  Christopher  Mould  and  James  Wilson, 
their  heirs,  &c.,  should  stand  and  be  possessed  of,  and  interested  in, 
the  money  to  arise  from  the  sale  of  the  ships,  &c.,  devised,  and  also 
from  the  sale  of  the  household  furniture,  &c.,  after  the  death  of  Mar* 
garet  Purvis,  and  proceeded  thus :  ^  Upon  the  trusts  following,  that 
is  to  say,  in  trust  to  place  out  at  interest  the  sum  of  800/.  in  the 
names  of  them  my  said  trustees  or  the  survivor  of  them,  or  the  execa- 
tors  or  administrators  of  such  survivor,  in  the  public  funds,  or  on 
other  ^ood  and  sufficient  securities,  and  pay  the  dividends  or  interest 
thereof,  when  and  as  the  same  shall  become  due,  unto  the  said  Mar- 
garet Purvis  so  long  as  she  shall  live.  And  from  and  immediately 
after  the  death  of  the  said  Margaret  Purvis,  then,  upon  this  further 
trusty  to  pay  the  said  dividends  or  interest  as  the  same  shall  become 
due  and  be  received  unto  Henrv  Mould,  son  of  the  said  Christopher 
Mould,  for  and  towards  his  maintenance  and  education  until  he  shall 
arrive  at  the  age  of  twenty-one  years,  and  then  upon  trust  to  call  in 
and  pay  the  said  principal  sum  of  800/.  unto  the  said  Henry  Mould, 
his  executors,  administrators,  or  assigns,  and  upon  trust  as  to  the 
remainder  of  the  money  to  arise  and  be  produced  from  the  sale  of  all 
my  said  estate  and  effects  hereinbefore  devised  as  aforesaid ;  and  also 
all  my  money  on  securities,  in  trust  to  divide  the  same  in  the  shares 
and  proportions  following,  that  is  to  say,  upon  trust  to  place  out  or 
invest  one  equal  sixth  part  or  share  on  such  security  as  my  said  trus- 
tees shall  approve,  and  pay,  and  apply  the  interest  or  dividends  aris- 
ing therefrom,  as  the  same  shall  come  in  and  be  received,  unto  my 
brother  Thomas  Thew  during  his  life,  and  from  and  immediately 
after  his  decease,  upon  trust  out  of  the  said  interest  or  dividends  of 
the  said  sixth  part  or  share  to  pay  unto  William  Thew,  son  of  my 
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said  brother  Thomas  Thew,  IL  per  week  daring  his  life,  and  to  pay 
the  remainder  of  the  interest  or  dividends  of  the  said  sixth  part  or 
share  equally  between  Thomas  Thew  Grant  and  Robert  Orant,  grand* 
sons  of  my  said  brother  Thomas  Thew,  for  and  towards  their  main- 
tenance and  education,  and  from  and  immediately  after  the  death  of 
the  said  William  Thew,  to  pay  the  whole  interest  or  dividends  of 
the  said  sixth  part  or  share  equally  between  the  said  Thomas  Thew 
Grant  and  Robert  Grant  until  they  shall  attain  the  age  of  twenty- 
one  years,  and  then,  on  the  youngest  of  them  attaining  such  age,  to 
transfer  and  assign  the  said  sixth  part  or  shsure  to  the  said  Thomas 
Thew  Grant  and  Robert  Grant,  their  executors,  administrators,  and 
assigns,  equally  between  them,  share  and  share  alike ;  but  if  the  said 
William  Thew  shall  be  then  living,  then  such  transfer  to  be  postponed 
until  his  decease ;  and  upon  trust  as  to  one  other  sixth  part  or  share 
to  pay  and  transfer  the  same  unto  and  equally  between  and  amongst 
the  children  of  my  sister  Mary  Purdv  at  the  age  of  twenty-one  years, 
or  the  issue  of  any  who  shall  have  aied  leaving  issue,  such  issue  to 
take' only  their  parent's  share."  [The  testator  having  given  the  other 
four  sixths  on  various  trusts  among  his  brothers  and  sisters  and  their 
children,  continued :  ]  '*  And  I  declare  and  direct  that  my  said  brothers 
and  sisters  and  their  respective  issue  shall  not  receive  or  be  entitled  to 
any  part  or  share  of  the  money  hereinbefore  directed  to  be  invested 
or  paid  as  aforesaid,  or  the  interest  or  dividends  thereof,  until  he,  she, 
or  they  shall  have  accounted  for,  or  brought  into  hotchpot,  so  much 
money  as  I  shall  have  lent  or  advanced  to  him  or  them  in  my  lifetime, 
according  to  the  accounts  kept  by  me  and  found  in  my  possession  at 
my  decease."  The  testator  then  nominated  Christopher  Mould  and 
James  Wilson  executors  and  trustees  of  his  wiU,  with  a  direction 
in  these  words :  '*  My  executors  and  trustees  hereby  appointed,  their 
respective  heirs,  executors,  and  administrators,  shall  not  be  answerable 
or  accountable  the  one  for  the  other  of  them,  and  they  or  any  of 
them  shall  not  be  charged  or  chargeable  with,  or  answerable  for,  the 
acts,  receipts,  neglects,  or  defaults  of  the  other  of  them,  nor  for  any 
loss  which  shall  happen  by  the  act  or  failure  of  any  person  or  persons 
whomsoever  employed,  or  acting  in  the  said  trusts  under  the  said 
trustees  for  the  time  being,  and  also  they  respectively  shall  and  may 
retain  out  of  the  said  trust  estates  and  premises  all  their  costs  and 
expenses  to  be  occasioned  by  the  execution  of  the  trusts,  &c.,  in  them 
reposed  in  pursuance  of  this  my  will."  To  this  will  there  was  a 
codicil,  bearing  date  the  26th  of  July,  1842,  in  which  the  testator, 
after  reciting  that,  since  the  making  of  his  will,  Christopher  Mould, 
one  of  the  executors  therein  named,  had  departed  this  life,  used  these 
words :  "  Now  I  do  hereby  appoint  Samuel  Elstob,  of,  &c.,  to  be  an 
executor  of  my  said  will,  in  the  room  and  stead  of  the  said  Christo- 
pher Mould,  deceased,  and  to  act  in  conjunction  with  the  other  execu- 
tor in  my  said  will  so  named."  The  testator  having  died,  and  the 
will  been  proved  by  both  executors,  the  proceedings  in  the  coun^ 
court  were  commenced  by  summons  on  the  18th  of  February,  1851. 
The  plaint  purported  to  be  in  contract,  and  the  plaintiff's  demand 
was  alleged  to  be  for  34^  13^.,  being  one  fourth  of  one  sixth  part  or 
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share  of  the  residue  of  the  property  of  the  testator,  to  which  the  wife 
of  the  plaiiitifT  was  entitled  under  the  above  will,  together  with 
interest,  making  in  the  whole  43/.  75.  3^2.,  and  also  on  an  account 
stated.  It  also  appeared  that  a  suit  in  chancery  had  been^  instituted 
against  the  executors  by  Christopher  Purdy  and  others  interested,  and 
that  in  June,  1851,  the  usual  order  was  made  for  a  reference  to  the 
•master  to  take  an  account  of  the  residuary  legatees,  Aeic.,  under  this 
will,  which  reference,  the  affidavits  alleged,  was  still  pending,  and  the 
amount  of  the  residue  still  unascertained.  The  defendant  appeared 
at  the  county  court  and  objected  to  its  jurisdiction  in  the  matter;  but 
the  judge,  on  the  21st  of  April,  overruled  the  objection,  and  gave 
Judgment  for  the  sum  demanded,  together  with  6/.  8^.  lOd.  for  costs. 
The  present  motion  was  made  on  two  pounds:  First,  that  the 
county  court,  as  constituted  by  the  9  &  10  Vict  c  95,  and  the  13  & 
14  Vict  c.  61,  has  no  jurisdiction  in  case  of  a  residuary  bequest;  for 
although  the  language  of  the  65th  section  of  the  former  act  is,  that 
'^  the  jurisdiction  of  the  county  court  under  this  act  shall  extend  to 
the  recovery  of  any  demand  not  exceeding  20/.,  which  is  the  whole  or 
part  of  the  unliquidated  balance  of  a  partnership  account,  or  the 
amount  or  part  of  the  amount  of  a  distributive  share  under  an  intes- 
tacy, or  of  any  legacy  under  a  will,"  it  was  not  intended  to  empower 
the  county  court  to  decide  on  complicated  demands  in  respect  of  an 
unascertained  residuary  sum.  Secondly,  that  this  was  not  the  case 
of  a  legacvy  but  a  devise  in  trust —  that  the  trustees  were  the  legal 
owners  of  the  property  devised,  and,  consequently,  the  plaintiff's 
claim,  if  valid,  could  only  be  enforced  against  the  estate. 

The  court  seemed  disposed  to  think  the  first  objection  untenable, 
but  on  the  second  granted  a  rule  to  show  cause. 

This  rule  was  argued  at  the  present  sittings,  on  the  21st  of  June, 
when 

UfUhank  showed  cause.  Supposing  the  construction  put  on  this 
^^dll  by  the  opposite  side  to  be  the  true  one,  there  are  still  several 
objections  to  this  rule.  First,  judgment  has  been  given  i«  the  court 
below,  and  it  is  a  principle  that  prohibition  will  not  lie  after  sentence 
'in  an  inferior  or  ecclesiastical  court,  unless  the  defect  of  jurisdiction 
appears  on  the  face  of  the  proceedings.  Com.  Dig.,  "  Prohibition," 
D.  Argyle  v.  Hunt,  1  Sir.  187.  Bvggin  v.  Bennett,  4  Burr.  2035. 
Blacquire  v.  Hawkins,  1  Dougl.  378.  Full  v.  Hutchins,  2  Cowp.  422. 
In  re  Poe,  5  B.  &  Ad.  681.  Roberts  v.  Humby,  3  M.  &  W.  120.  Rick- 
etts  V.  Bodenham,  4  Ad.  &  El.  433.  Lord  Beauchamp  v.  Turner,  10 
Ad.  &  El.  218.     Thompson  v.  Ingham,  19  Law  J.  Rep.  (n.  s.)  Q.  B.  189. 

[Parke,  B.  Can  you  apply  that  principle  to  a  summary  procedure 
like  that  in  the  county  court,  where  no  regular  record  is  made  of  the 
proceedings  ?] 

County  courts,  under  the  recent  statutes,  are  expressly  created 
courts  of  record  by  the  9  &  10  Vict  c.  95,  s.  3 ;  by  sect  59,  the  pro- 
ceedings are  to  be  commenced  by  plaint,  which  is  to  set  out  the 
substance  of  the  plaintiff's  action  ;  a  summons  is  then  to  issue,  which 
is  to  restate  the  matter  in  the  plaint ;  and,  by  sect  111,  the  clerk  of 
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the  court  is  to  '<  cause  a  note  of  all  plaints  and  summonses,  and  of  all 
orders,  and  of  all  judgments  and  executions,  and  returns  thereto,  and 
of  all  fines,  and  of  all  other  proceedings  of  the  court,  to  be  fairly 
entered,  from  time  to  time,  in  a  book  belonging  to  the  court,  whicn 
shall  be  kept  at  the  office  of  the  court,  and  such  entries  in  the  said 
book,  or  a  copy  thereof  bearing  the  seal  of  the  court,  and  purporting 
to  be  signed  and  certified  as  a  true  copy  by  the  clerk  of  the  court, 
shall  at  all  times  be  admitted  in  all  courts  and  places  whatsoever  as 
evidence  of  such  entries,  and  of  the  proceedings  referred  to  by  such 
entry  or  entries,  and  of  the  regularity  of  such  proceeding,  without 
any  further  proof."  That  book,  we  contend,  is,  in  law,  the  record  of 
the  county  court.  Secondly,  the  sum  demanded  exceeding  20ft,  the 
plaintiff's  remedy  against  the  decision  of  the  judge  of  the  county 
court  in  this  case  was  by  appeal  under  the  13  &  14  Vict.  c.  61,  s. 
14, 16.  Thirdly,  although  the  plaihtiif  might  not  be  able  to  recover 
this  money  as  a  legacy,  still,  if  the  executor  admitted  assets  and 
promised  to  pay,  he  would  be  liable  under  the  account  stated. 

[Alderson^  B,  The  affidavits  show  that  the  residuary  estate  has 
not  been  ascertained.] 

But  this  is  the  case  of  a  legacy.  A  legacy  is  defined  to  be  a  gift 
left  by  the  deceased  to  be  paid  or  performed  by  the  executor  or  admin- 
istrator. Swinburne's  Wills,  46.  TomKn's  Law  Diet,  tit.  "Legacy." 
2  Wms.  Exors.  905.  As  to  its  being  a  trust,  every  legacy  is  a  trust 
in  one  sense,  for  it  must  be  paid  by  the  executor  or  administrator;  but 
the  test,  whether  a  legacy  is  a  trust  in  such  a  sense  as  not  to  be 
recoverable  in  a  court  of  law,  is  to  consider  whether  it  would  lapse 
by  the  death  of  the  executor,  or  by  that  of  the  cestui  que  trust, 

Udallj  in  support  of  the  rule,  having  been  directed  by  the  court  to 
confine  himself  to  the  last  point,  contended  that  it  was  an  erroneous 
view  of  the  will  to  suppose  that  the  two  defendants  were  both  execu- 
tors and  trustees.  Wilson  and  Mould  were  originally  appointed  in 
both  capacities,  either  of  whom  might  have  elected  to  serve  in  one 
and  not  the  other ;  while  the  codicil  only  appointed  Elstob  executor 
in  place  of  Mould.  If  this  view  were  correct,  it  was  no  part  of 
Elstob's  duty  to  pay  legacies,  the  rights  and  functions  of  tru«tee  and 
executor  being  quite  distinct  On  the  point  of  prohibition  after  sen- 
tence, he  referred  to  the  language  of  Lord  Ellenborough,  in  Gould  v. 
Gapper,  5  East,  345.  q^^^  ^^^  ^^^ 

The  judgment  of  the  court  was  now  delivered  by 

Parke,  B.  The  short  question  in*  this  case  is,  whether  the  money 
held  in  trust  for  the  plaintiff  is  a  legacy  within  the  meaning  of  the 
Stat  9  &  10  Vict  c.  95.  We  have  spolcen  to  Lord  Cranworth  on  the 
subject,  who  agrees  with  us  that  it  is  such  a  legacy.  Every  legacy  is 
a  trust  to  pay  in  a  certain  sense,  and  there  is  no  rule  as  to  the  non- 
intervention of  a  trustee  in  such  cases ;  consequently,  a  direction  to 
bold  in  trust  for  a  person  who  is  neither  infant  nor  feme  covert  is 
nothing  more  than  a  legacy. 

38* 
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As  we  are  of  opinion  that  this  is  a  legacy  within  the  statute,  it 
will  not  be  necessary  for  us  to  consider  the  other  point  made,  namelyi 
whether  a  prohibition  could  issue  in  this  case,  no  defect  appearing  on 
the  face  of  the  proceedings.  We  may  however  say,  that,  as  the  supe- 
rior courts  have  the  power  to  issue  one  when  necessary,  the  judges  of 
the  county  courts  ought,  whenever  an  objection  is  taken  to  their  juris- 
diction, to  set  out  that  fact  on  the  minutes  of  their  proceedings,  so 
that  the  superior  court  may  see  whether  there  is  CTOund  for  a  prohibi- 
tion or  not  Those  courts  are  courts  of  record,  and,  consequently, 
ou^ht  to  make  such  a  record  as  will  make  it  appear  that  they  had 
jurisdiction  to  act,  otherwise  there  would  be  no  redress  in  every  case 
whel^  the  defect  of  jurisdiction  does  not  appear  on  the  summons. 

Rule  discharged^  unihaut  costs. 


Lowe  v.  Carpenter.* 

Trinity  Term,  June  30,  1851. 

24-3  WiU.  4,  c.  71  — SiglU  of  Way  —  Pleading. 

In  tn  action  of  trespass  to  land  the  defendant  pleaded  two  pleas,  founded  on  the  2  &  3 
WilL  4,  c.  71,  alleging  enjoyment  as  of  right  of  a  way  over  the  land  in  question  for  twenty 
and  forty  years  respectively.  In  support  of  these  pleas,  general  evidence  was  given  of  user 
of  the  ngnt  of  way,  commencing  about  forty-eight  rears  before  the  commencement  of  die 
suit,  and  continuing  until  within  about  two  yean  of  that  time,  and  that  there  had  been  no 
interruption  by  others :  — 

ffeldt  that  the  plea  was  not  proved,  and  that  there  was  no  evidence  to  go  to  the  jury  in 
support  of  it 

Quare,  whether  such  a  plea  is  good  which  alleges  the  user  of  right  to  have  been  for  twenty 
or  forty  years,  as  the  case  may  be,  preceding  Sie  commencement  of  the  suit,  without  saying 
"next"  preceding. 

Trespass.  The  declaration  alleged  that  the  defendant,  on  the  1st 
of  January,  1848,  and  on  divers  other  days  and  times  between  that 
day  and  the  commencement  of  the  suit,  with  force  and  arms,  &c., 
broke  %nd  entered  divers,  to  wit,  four  closes  of  the  plaintiff,  situate  in 
the  parish  of  Eardisland,  in  the  county  of  Hereford,  (describing  them,) 
being  respectively  part  of  a  certain  farm  called  «  The  Sytches,"  situate 
in  the  parish  aforesaid,  &c.,  and  with  feet  in  walking  and  with  the 
feet  of  divers  horses,  mares,  and  geldings,  and  also  with  the  wheels 
of  divers  carts,  wagons,  or  carriages,  crushed,  damaged,  and  spoiled 
the  grass  and  corn  of  the  plaintiff,  &c.,  there  then  growing  and  being, 
and  with  the  feet  of  the  said  horses,  &c.,  and  with  the  wheels  of  the 
said  carts,  &c.,  tore  up,  subverted,  damaged,  and  spoiled  the  earth 
and  soil  of  the  said  closes,  and  other  wrongs,  &c. 

Pleas  — First,  "the  defendant  says,  that,  for  the  full  period  of 
twenty  years  preceding  the  commencement  of  this  suit,  the  occupiers 
of  a  farm  called  ^  Riddimore,'  in  the  said  parish,  &c.,  used  and  enjoyed 

1  SO  Uw  J.  Rep.  (n.  8.)  Exch.  374.    15  Jur.  88a 
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as  of  right,  and  without  intenruption  in  respect  of  such  occupation,  a 
way  over  the  several  closes  in  which  the  alleged  trespasses  were  com* 
mitted,  for  themselves,  their  servants  and  horses,  with  wagons  and 
other  carriages,  to  pass  to  and  from  the  said  farm  called  ^  Riddimore,' 
into  a  certain  highway  in  the  said  parish  at  all  times ;  that  within  the 
said  period  of  twenty  years,  and  when  the  alleged  trespasses  were 
committed,  the  defendant  was  the  occupier  of  the  said  farm,  and 
used  the  said  way  to  pass  to  and  from  the  said  farm  to  the  said 
highway,  as  in  the  declaration  alleged,  as  he  lawfully  might  for  the 
cause  aforesaid,  and  in  so  doing  the  defendant  committed  the  said 
trespasses,  doing  no  unnecessary  damage  to  the  plaintiff,  and  these 
are  the  alleged  trespasses  whereof  the  plaintiff  hath  complained ; " 
concluding  with  a  verification.  The  second  plea  was  the  same  as 
the  first,  except  that  it  alleged  a  user  for  forty  years  instead  of  twenty. 
The  replication  traversed  the  user  and  rights  set  up  in  the  pleas. 

At  the  trial,  before  Patteson,  J.,  it  cmpeared  that  the  trespass  com* 
plained  of  consisted  in  the  user  of^  a  road  which  the  defendant 
claimed  a  right  to  use  in  respect  of  a  farm.  There  was  general 
evidence  of  user  of  this  road  for  a  period  of  about  forty-eight  yearS| 
down  to  the  y^sur  1847,  without  interruption  from  any  other  person, 
but  it  did  not  appear  to  have  been  used  between  that  time  and  the 
commencement  of  the  present  action,  on  the  14th  of  November,  1849. 
It  being  objected  that  this  evidence  did  not  satisfy  the  requisitions  of 
the  Prescription  Act,  2  &  3  WilL  4,  c  71,  the  judge  directed  a  verdict 
for  the  defendant,  reserving  leave  to  the  plaintiff  to  move  to  enter  a 
verdict,  with  nominal  damages. 

Greaves^  in  Easter  term,  obtained  a  rule  accordingly,  and  also  for 
judgment  non  obstante  veredicto^  on  the  ground  that  the  plea  was  bad 
as  varying  from  the  ordinary  form,  in  not  stating  the  enjoyment  to 
have  been  for  twenty  years  ^  next "  before  the  commencement  of  the 
suit 

Whateley  showed  cause.  This  case  depends  on  the  meaning  of 
several  sections  of  the  2  &  3  WiU.  4,  c.  71,  intituled  "  An  Act  for 
shortening  the  Time  of  Prescription  in  certain  Cases."  By  sect  2^ 
'<  No  claim  which  may  be  lawfully  made  at  the  common  law,  by  cus- 
tom, prescription,  or  grant,  to  any  way  or  other  easement,  or  to  any 
watercourse,  or  the  use  of  any  water,  to  be  enjoyed  or  derived  upon, 
over,  or  from  any  land  or  water  of  our  lord  the  king,  his  heirs  or  sue* 
cessors,  or  being  parcel  of  the  duchy  of  Lancaster  or  the  duchy  of 
Cornwall,  X)t  being  the  property  of  any  ecclesiastical  or  lay  person,  or 
body  corporate,  when  such  way  or  other  matter  as  herein  last  before 
mentioned  shall  have  been  actually  enjoyed  by  any  person  claiming 
right  thereto  without  interruption  for  the  full  period  of  twenty  years, 
shall  be  defeated  or  destroyed  by  showing  only  that  such  way  or  other 
matter  was  first  enjoyed  at  any  time  prior  to  such  period  of  twenty 
years ;  but,  nevertheless,  such  claim  may  be  defeated  in  any  other 
way  by  which  the  same  is  now  liable  to  be  defeated ;  and  where 
such  way  or  other  matter  as  herein  last  before  mentioned  shall  have 
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been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it 
shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agree* 
ment  expressly  given  or  made  for  that  purpose  by  deed  or  writing." 
The  1st  section  having  provided  a  time  of  limitation  for  claims  of 
common  and  profits  a  prendre^  and  the  3d  for  claims  to  light  and  aifi 
the  4th  enacts,  that  <<  each  of  the  respective  periods  of  years  herein 
before  mentioned  shall  be  deemed  and  taken  to  be  the  period  next 
before  some  suit  or  action  wherein  the  claim  or  matter  to  which  such 
period  may  relate  shall  have  been  or  shall  be  brought  into  question ; 
and  no  act  or  other  matter  shall  be  deemed  to  be  an  interruption 
within  the  meaning  of  this  statute,  unless  the  same  shall  have  been 
or  shall  be  submitted  to  or  acquiesced  in  for  one  year  after  the  party 
interrupted  shall  have  had  or  shall  have  notice  thereof,  and  of  the 
person  making  or  authorizing  the  same  to  be  made."  We  contend, 
that^  when  there  has  been  a  general  user  for  a  period  exceeding  the 
twenty  or  fortv  years  exacted  by  the  statute,  the  right  is  not  lost  by 
want  of  proof  of  its  continuance  for  a  year  or  two  previous  to  the 
commencement  of  the  suit 

[Platt^  B.  What  then  do  you  do  with  the  6th  section,  by  which 
it  is  enacted,  that  <'  in  the  several  cases  mentioned  in  and  provided 
for  by  this  act  no  presumption  shall  be  allowed  or  made  in  favor  or 
support  of  any  claim,  upon  proof  of  the  exercise  or  enjoyment  of  the 
right  or  matter  claimed  for  any  less  period  of  time  or  number  of  years 
than  for  such  period  or  number  mentioned  in  this  act  as  may  be 
applicable  to  the  case  and  to  the  nature  of  the  claim  "  ?  According 
to  your  argument,  an  enjoyment  for  eighteen  years  would  support  a 
user  for  twenty.] 

No ;  the  meaning  of  the  statute  is  this :  If  you  prove  an  enjoy- 
ment for  less  than  the  twenty  or  forty  years,  as  the  case  may  be,  no 
presumption  can  be  made ;  but  if  you  prove  acts  of  enjoyment  extend- 
ing over  a  period  longer  than  twenty  or  forty  years,  &c.,  with  a  sub- 
sequent interruption,  it  is  a  question  for  the  jury  whether  the  right  did 
not  exist  during  the  required  time.  Indeed,  an  opposite  construction 
would  lead  to  absurdity,  for  enjoyment  during  every  moment  of  the 
prescribed  time  is  impossible,  and  enjoyment  must  be  coextensive 
with  the  wants  of  the  party  entitled  to  the  right.  Flight  v.  Thomas^ 
11  Ad.  &  El.  688,  clearly  shows  that  it  is  not  necessary  to  prove  an 
actual  enjoyment  during  the  whole  time :  it  was  there  held,  that  the 
clause  in  the  4th  section  of  this  statute,  that  an  interruption  to  be 
effectual  must  be  acquiesced  in  for  a  year,  is  not  limited  to  an  inter- 
ruption in  the  middle  of  the  term  of  twenty  or  forty  years,  but  is 
equally  applicable  to  an  interruption  ending  with  the  last  of  the  series 
of  years.  In  HaU  v.  Swifty  4  Bing.  N.  C.  381,  Tindal,  C.  J.,  says, 
"  The  second  objection  is,  that  though  the  stream  was  proved  to  have 
^owed  to  the  plaintiff's  premises  more  than  twenty  years  ago,  yet  as 
there  was  some  interruption  before  the  twenty  years  began  to  run, 
and  the  stream  did  not  flow  again  in  its  former  course  till  within 
nineteen  years,  there  is  a  want  of  sufficient  evidence  to  support  the 
plaintiff's  claim.    But  it  would  be  very  dangerous  to  hold  that  a 
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party  should  lose  his  right  in  consequence  of  such  an  interruption ; 
if  such  were  the  rule,  the  accident  of  a  dry  season,  or  other  causes 
over  which  the  party  could  have  no  control,  might  deprive  him  of  a 
right  establishea  by  the  longest  course  of  enjoyment." 

[Aldersofiy  B.  This  shows  the  danger  of  putting  in  words  —  a 
thing  which  persons  who  prepare  codes  pever  understand.  Those 
who  drew  this  statute  said  they  would  get  rid  of  fictions  in  cases  like 
the  present,  and  meant  to  do  so ;  instead  of  which,  they  establish  that 
nineteen  years  means  twenty  years.! 

The  case  of  Parker  v.  Mitchell,  11  Ad.  &  El.  788,  will  probably  be 
relied  on,  and  is  certainly  in  point  against  the  defendant ;  but  its 
authority  has  been  very  much  shaken  by  the  more  recent  case  of  Ckurr 
V.  Foster^  3  Q.  B.  581,  which  seems  in  point  to  the  present ;  and  the 
language  of  Patteson,  J.,  there  is  the  more  remarkable,  as  he  was  one 
of  the  judges  who  decided  the  former  case.  In  the  latter  case  it  was 
held,  that  where  proof  is  given  of  a  right  enjoyed  at  the  time  of  the 
action  brought,  and  for  thirty  years  before,  but  disused  during  any 
part  of  the  intermediate  time,  it  is  always  a  question  for  the  jury 
whether  at  that  time  the  right  had  ceased,  or  was  still  substantially 
enjoved ;  and  that  the  inference  to  be  drawn  from  the  facts  proved 
on  this  point  is  not  a  presumption  within  the  meaning  of  the  6th  sec* 
tion.  As  to  the  claim  for  judgment  nan  obstante  veredicto^  the  case 
of  Jones  V.  Price^  3  Bing.  N.  C.  52,  is  an  express  authority  that  a  plea 
under  this  statute  is  good  without  the  word  ^  next "  before  <'  the  com- 
mencement of  the  suit." 

Greaves,  in  support  of  the  rule.  The  court  is  bound  to  look  to 
the  time  covered  by  pleas  like  the  present  Any  antecedent  time  is 
irrelevant  except  in  cases  where  it  is  doubtful  whether  the  usage  dur- 
ing a  portion  of  the  alleged  time  was  a  usage  of  right,  in  which  case 
antecedent  usage  may  be  employed  to  explain  it  But  when,  as  here, 
a  plea  sets  up  an  actual  user  and  enjoyment  for  twenty  or  forty  years 
before  action  brought,  it  is  not  supported  by  proof  of  a  user  cominfi^ 
down  only  to  two  years  before  that  time,  ftoof  of  user  is  not  indeed 
required  for  every  day  of  the  twenty  years,  or  down  to  the  very  mo- 
ment of  bringing  the  action,  but  a^ ubstantial  enjoyment  must  be 
shown  from  the  terminus  a  quo  to  the  terminus  ad  quern.  It  is  absurd 
to  call  on  a  jury  to  presume  that  a  man  has  enjoyed  something  dur- 
ing two  yeeurs,  when  the  evidence  shows  he  has  not  enjoyed  it,  and 
from  thence  to  make  a  second  presumption  that  that  enjoyment  was 
a  rightful  one.  Another  reason  why  nothing  short  of  actual  user  can 
satisfy  the  statute  is,  that  the  effect  of  user  during  the  prescribed  time 
is  to  give  a  party  a  right  over  another  man's  property,  which,  under 
the  old  law,  might  have  been  defeated  bv  showing  the  origin  of  the 
usage  or  unity  of  possession.  It  should  also  be  remembered  that  acts 
of  user  are  things  known  to  the  party  doing  them,  but  of  which  the 
person  against  whom  the  right  is  claimed  may  be  ignorant  One  of 
the  earliest  cases  on  this  statute  was  Wright  v.  Tf^lliams,  Tyr.  &  G. 
375,  where  the  court,  in  delivering  judgment^  say,  ^  We  are  of  opinion 
that  it  is  imoossible  to  construe  the  act  of  Parliament  (2  &  3  Will  4, 
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rightly  decided,  and  the  judgment  in  Ward  v.  Robins  gives  the  trae 
view  of  this  matter. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiffj  with  nominal 
damagesy  unless  the  defendant  within  a  fortnight  gives  notice  to  the 
plaintiff  that  he  wishes  to  have  a  new  trial  on  payment  of  costs^  and 
then  the  defendant  to  be  at  liberty  to  add  pleas  of  a  right  by  prescript 
tion  and  non-existing  grant.  The  costs  to  be  paid  on  adding  the 
pleas,  and  the  defet^nt  to  take  such  notice  of  trial  as  the  plaintiff 
can  give. 


The  Attorney  General  v.  Metcalfe  &  another.^ 

Hilary  Term,  January  24,  1851. 

Legacy  Duty  — ■  Discretion  of  Trustees  to  sell  —  Payment  and  Satis-^ 

faction  of  Legacy. 

A.  B.,  and  C.  his  eldest  son  and  heir  apparent,  by  indenture  dated  the  9th  of  Jannaiy,  1800, 
joined  in  conreying  certain  lands  and  hereditaments  of  A.  B.  to  trustees,  for  a  term  of  one 
nnndred  years,  subject  to  certain  trusts  during  the  joint  lives  of  A.  B.  and  C^  and  with 
power  of  revocation,  and  with  divers  remainders  over.  By  indenture  of  the  IBtii  of  May, 
1814,  reciting,  inter  alia,  that  A.  B.  was  not  possessed  of  sufficient  personal  estate  tt>  pay 
the  debts  he  might  owe  and  the  legacies  he  might  bequeath  at  his  death,  without  the  sale 
of  his  family  pictures,  &c,  A.  B.  and  C,  after  revoking  the  trusts  of  the  deed  of  the  9th 
of  January,  1800,  appointed  that  the  said  lands,  &c.,  should  be  held  by  certain  trustees,  in 
trust,  to  sell  within  m  months  after  the  death  of  A.  B.  so  much  as  would  raise  a  sum 
necessary  for  the  payment  of  his  debts  and  legacies,  not  exceeding  50,0001.,  the  same  to 
be  paid  to  his  executors  and  applied  in  aid  of  nis  personal  estate,  (only  certain  portions 
of  which  personal  estate  were,  by  deed  poll  of  the  1 8th  of  May,  1814,  directed  to  be  used 
prior  to  such  50,000/.  being  raised,)  with  a  further  trust  to  convey  what  should  not  be  sold 
to  C.  for  life,  with  certain  remainders  and  limitations,  and  in  demult  of  such  taking  effect, 
with  remainder,  as  to  one  undivided  third  to  Lady  S.  and  S.,  a  daughter  of  A.  B.,  for  life 
with  remainders  to  her  sons,  in  tail ;  and  as  to  the  two  other  undivided  thirds  to  D.  and  E., 
two  other  daughters  of  A.  B.,  severally,  with  divers  remainders  over.  By  will,  dated  the  25th 
of  June,  1814,  and  several  subsequent  codicils,  A.  B.  appointed  M.  and  others  executors,  and 
bequeathed  to  them  two  sums  of  10,000/^  in  trust,  for  such  purposes  as,  notwithstanding 
her  coverture.  Lady  8.  and  8.  should  appoin^  and,  in  default  of  appointment,  to  her  sepa- 
rate use.  C.  died  m  the  lifetime  of  A.  B.,  without  issue,  and  A.  B.  himself  died  the  25th 
of  December,  1824,  without  altering  his  said  will  and  codicils,  and  leaving  Lady  S.  and  S., 
D.  and  £.,  respectively  married  and  surviving.  The  personal  estate  of  A.  B.  was  insuffi- 
cient for  the  payment  of  his  debts  and  legacies  without  part  of  the  50,000/.  being  raised. 
By  virtue  of  common  recoveries,  the  respective  estates  tail  of  the  sons  of  Lady  S.  and  S., 
C.  D.  and  E.  were  barred;  and  by  deed,  dated  the  11th  of  July,  1826,  between  all  neces- 
sary parties,  it  was  agreed  that  a  partition  of  the  estates  mentioned  in  the  deed  of  the  18th 
of  May,  1814,  should  take  place. 

The  partition  was  accordingly  effected  by  deed  of  the  21st  of  July,  1826,  and  by  indenture 
of  the  20th  of  September,  1826,  one  undivided  third  part  was  settled  to  such  uses  as  Lady 
S.  and  S.,  her  husband,  and  her  eldest  son,  J.  F.,  &c.,  or  the  survivor  of  them,  should  ap- 

Eoint.  By  deed  of  January,  1827,  between  Lady  8.  and  8.,  D.  and  E^  and  their  respective 
usbands  and  other  necessary  parties,  after  reciting  that  a  partition  had  taken  place,  and 
certain  lands,  &&,  were  allotted  to  Lady  8.  and  8.;  that  the  debts  and  legacies  had  been 
paid,  except  the  two  sums  of  10,000/.,  which  were  raisable  by  ssle  of  so  much  of  the  estate 
as  might  be  required,  but  that  the  parties  had  agreed  that,  instead  of  a  sale  taking  place, 
each  undivided  third  part  should  be  chaiged  wiui  one  l^iM  of  such  legacies ;  that  certain 
sums  had  been  paid  to  the  executors  of  A.  B.,  in  part  satisfaction  of  two  of  the  respective 
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tfaird  partf,  it  was  witoeased  that  oertam  lands,  spedfied  in  a  schedule  annexed  to  the  deed 
marked  A,  were  conYeyed  to  the  nse  of  the  executors  of  the  will  of  A.  B.,  for  a  term  of 
one  thousand  years,  and  subject  thereto  to  the  uses  declared  by  the  indenture  of  the  20th 
of  September,  1826,  upon  trust,  to  raise,  by  mortgaffe  or  sale,  the  snm  of  14,166/.  las.  4dl, 
being  the  amount  left  unpaid  of  the  two  legacies  of  10,000/.  to  Lady  S.  and  S.  By  deed, 
dated  the  6th  of  Februaryi  1827,  Lady  S.  and  S.  appointed  the  sum  of  5833/.  6«.  %d^  which 
had  been  received  by  the  executors,  as  aboye  mentioned,  to  her  husband,  and  also  the 
residue,  in  defisult  of  further  appointment,  and  died  on  the  6th  of  October,  1834,  without 
having  made  any  such  appointment,  leaving  her  husband  her  surviving ;  but,  prior  to  her 
death,  the  14,166/.  was,  by  further  payments,  reduced  to  11,452/.  5s.  sitf.  By  indenture, 
dated  the  12th  of  August,  1836,  maae  between  Lord  S.  and  S.,  and  T.  F.,  his  eldest  son, 
the  lands,  &c,  comprised  in  the  said  schedule  A  were  conveyed,  subject  to  the  said  term 
of  one  thousand  years,  for  securing  the  said  sum  of  11,452/.  5s.  3(/.,  to  th|  use  of  the  said 
Lord  S.  and  S.  and  T.  F.,  and  the  survivor  of  them.  On  the  13th  of  ifovember,  1844, 
Lord  S.  and  8.  died ;  whereupon  the  said  son,  T.  F.,  became  seized  of  the  lands,  &c.,  com- 
prised in  the  deed  of  the  12th  of  August,  1836,  and  was  entitled,  as  residuarr  legatee  under 
the  will  of  his  father,  to  the  said  residue  of  the  two  legacies  of  10,000/.  ^y  deed  of  the 
10th  of  July,  1845,  made  between  the  surviving  executors  of  A.  B.  and  T.  F.,  (then  become 
Lord  8.  and  8.,)  the  said  term  created  by  the  deed  of  the  6th  of  January,  1827,  was  surren- 
dered and  became  meiged  in  the  inheritance,  and  Lord  T.  F.  accepted  the  said  merger  in 
full  satisfaction  and  discharge  of  the  legacies  of  10,000/.  and  10,000/.,  and  the  said  residue 
was  thereby  satisfied  and  discharged :  — 

Hdd,  that  the  legacy  duty  was  payable  by  the  executors  of  A.  B.  upon  the  whole  20,000/.,  as 
so  much  of  the  50,000f.  as  was  required  was  personalty,  and  the  transaction  by  which  the 
term  was  meiged  amoonted  to  a  payment  of  die  residue  of  the  legacies. 

This  was  an  information  for  legacy  duties  claimed  from  the  execu- 
tors of  the  will  of  the  l^te  Sampson  Lord  Eardley,  in  respect  of 
legacies  given  to  his  daughter,  the  late  Lady  Save  and  Sele.  The 
defendant  pleaded  nil  debet^  and  after  issue  joined,  by  consent  of  the 
parties,  the  facts  were  stated  in  a  special  case  for  the  opinion  of  the 
court 

Case.  By  deed  of  lease  and  release,  dated  the  9th  of  January,  1800, 
and  made  between  Sampson  Lord  Eardley  and  Sampson  Eardley 
Eardley,  the  eldest  son  and  heir  apparent  of  the  said  Sampson  Lord 
Eardley,  of  the  first  part,  John  Wilnaot  and  Thomas  Rivett,  Esqs.,  of 
the  second  part,  the  said  Oir  Thomas  Blomefield  of  the  third  part, 
and  Eardley  Wilmot  and  Edward  Ravenscroft,  Esqs.,  of  the  fourth 
part,  certain  landa,  tenements,  and  hereditaments  particularly  men- 
tioned and  described  in  the  said  indenture  were  released  and  conveyed 
by  the  said  Sampson  Lord  Eardley  and  Sampson  Eardley  Eardley, 
amongst  other  things,  subject  to  .a  power  of  revocation  to  the  use  of 
the  said  Sir  Thomas  William  Blomefield  for  a  term  of  one  hundred 
years,  for  securing  an  annual  rent  charge  of  2000/.  to  the  said  Samp- 
son Eardley  EarSey  during  the  joint  lives  of  himself  and  the  said 
Sampson  Lord  ESardley,  subject  thereto  to  the  use  of  the  said  Samp- 
son Eardley  Eardley  and  his  sons  in  tail  male,  with  divers  remainder 
over. 

By  indenture,  dated  the  18th  of  May,  1814,  and  made  between  the 
said  Sampson  Lord  Eardley  of  the  first  part,  the  said  Sampson 
Eardley  Eardley  of  the  second  part,  the  said  John  Wiknot  (by  the 
name  of  John  Eardley  Wilmot)  and  Thomas  Rivett  of  the  third 
part,  and  the  said  Edward  Ravenscroft  and  Thomas  Metcalfe  of  the 
fourth  part,  reciting,  among  other  things,  that  the  said  Sampson  Lord 
Eardley  was  not  possessed  of  personal  estate  sufficient,  in  the  event 
of  his  death,  to  discharge  all  the  debts  he  might  probably  owe,  and 
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SQch  legacies  as  he  might  probably  bequeath,  without  resortifig  to  a 
sale  of  his  family  and  other  pictures,  plate,  and  other  articles  of  a  simi- 
lar nature,  and  that,  therefore,  the  said  Sampson  Eardley  Eardley  had 
agreed,  for  the  accommodation  of  the  said  Sampson  Lord  Eaidley, 
to  join  with  him  in  charging  the  said  manors  and  other  hereditaments 
which  were  then  legally  or  equitably  subject  to  the  limitations  con* 
tained  in  the  said  first-mentioned  indenture,  with  the  sum  of  5O,0O0iL 
sterling  to  be  raised  after  the  death  of  the  said  Sampson  Lord 
Eardley,  and  applied  in  augmentation  of  his  personal  estate  in  man- 
ner in  the  said  secondly-mentioned  indenture  mentioned,  for  effecting 
which  purposes  they  had  agreed  to  exercise  the  said  power  of  revoca* 
tion,  and  new  appointment  reserved  to  them  by  the  said  first-men- 
tioned indenture ;  and  that  it  had  been  agreed  that  the  said  Sampson 
Lord  Eardley  should  assign  to  trustees  the  paintings,  statues,  bronzesi 
drawings,  engravings,  plate,  china,  and  furniture  in  Belvidere  House 
and  Grosvenor  Street  House  upon  the  trusts  of  the  said  secondly- 
mentioned  indenture  declared,  they,  the  said  Sampson  Lord  Eardley 
and  Sampson  Eardley  Eardley,  did  revoke  the  trusts  and  powers  in 
the  indenture  of  the  9th  of  January,  18G0,  mentioned,  and  which 
were  then  subsisting  and  capable  of  taking  effect,  and  did  diiecti 
limit,  and  appoint  that  all  the  said  lands,  tenements,  and  beredita- 
ments  should  be  and  remain  unto  and  to  the  use  of  the  said  Edward 
Ravenscroft  and  Thomas  Metcalfe,  their  heirs  and  assims,  upon  cer- 
tain trusts  during  the  life  of  the  said  Sampson  Lord  Eardley,  and 
alter  his  decease  upon  trust  within  six  calendar  montfas,  to  be  com-  .  ^ 
puted  firom  the  day  of  his  decease,  by  sale  ^and  not  by  mortgage)  of  ^ 

any  competent  part  of  the  said  manors  ana  other  hereditaments,  to 
raise  such  sum,  not  exceeding  50,0002.,  as  should  be  neoeesaiy  to  make 

food  the  deficiency  of  the  personal  estate  of  the  said  Sampson  Lord 
iardley  in  payment  of  hin  debts  and  legacies,  and  in  aid  of  the  same, 
and  should  pay  the  sum  so  raised  to  hlb  ^ixecutors  or  administratorsi 
to  the  intent  that  the  same  might  be  applied  by  them  in  aid  of  his 
personal  estate  for  the  purposes  hereinbefore  mentioned,  upon  trust 
to  convey  such  of  the  said  manors  and  beieditaments  as  should  not 
be  sold  to  the  use  of  the  said  Sampson  Eardley  Eardley  for  life,  with 
remainder  to  the  use  of  the  first  and  other  sons  of  the  said  Sampson 
Eardley  Eardley  in  tail  male,  with  remainder,  after  divers  limitations 
which  did  not  take  effect,  as  to  one  undivided  third  part  of  the  said 
manors  and  hereditaments,  to  Maria  Marow  Eaidley,  Lady  Save  and 
Sele,  one  of  the  daughters  of  the  said  Sampson  Lord  fSardley,  for 
her  life,  with  remainder  to  her  sons  successively  in  tail,  with  remain- 
ders over ;  and  as  to  one  other  undivided  third  part  to  Charlotte,  wife 
of  Sir  Culling  Smith,  Bart,  since  deceased,  another  daughter  of  the 
said  Sampson  Lord  Eardley,  for  her  life,  with  remainder  to  her  sons 
successively  in  tail,  with  remainders  over ;  and  as  to  the  other  undi- 
vided third  part,  to  Selina,  wife  of  John  Cbilders,  Esq.,  another  daugh- 
ter of  the  said  Sampson  Iiord  Eardley,  for  her  life,  with  remainder  to 
her  sons  successively  in  tail,  with  remainders  over.  The  said  Samp- 
son Lord  Eardley,  with  the  privity  of  the  said  Sampson  Eardley 
Eardley,  then  granted  and  assigned  unto  the  said  John  Eardley 
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Wilmot  and  Thomas  Bivett,  their  executors,  adminifitrators»  and 
assigns,  all  those  the  said  paintings,  statues,  bronzes,  drawings, 
engravings,  plate,  china,  and  furniture,  upon  certain  trusts  therein 
specified. 

On  the  18th  of  May,  1814,  a  deed  poll  was  made  by  the  said 
Sampson  Lord  Eardley  and  Sampson  Eardley  Eardley,  and  indorsed 
on  the  said  last-mentioned  indenture,  by  which  he  appointed,  that  if 
the  money  and  arrears  of  debts  due  to  the  said  Sampson  Lord 
Bardley  at  bis  decease,  ground  rents  arising  from  houses  or  lands  in 
London  or  Middlesex,  shares  of  public  funds  and  securities  for  money 
of  which  he  should  be  possessed  at  his  decease,  should  be  insufficient 
for  the  payment  of  his  debts  and  legacies,  then  neither  any  other  part 
of  his  personal  estate  nor  his  real  estate  should  be  resorted  to  for 
making  good  the  deficiency,  until  the  whole  of  the  said  sum  of  50,000JL 
should  have  been  applied  and  exhausted  in  making  good  such  defi* 
ciency.  And  on  the  16th  of  December,  1823,  by  another  deed  poll, 
the  said  Sampson  Lord  Eardley  and  Sampson  Eardley  Eardley 
directed  and  appointed  that  a  written  declaration,  signed  by  the  exec- 
utors or  administrators  of  the  said  Sampson  Lord  Eardley,  that  the 
said,  sum  of  50,000iL,  or  any  portion  of  it,  was,  at  the  time  of  the 
making  of  the  said  declaration,  wanted  for  the  purpose  for  which  the 
said  sum  of  50,000^  was  made  rabable  as  aforesaid,  should  be  saf< 
ficient  and  conclusive  evidence  that  the  sum  mentioned  in  the  said 
declaration  was  so  wanted  for  those  purposes,  and  that  the  receipt  of 
such  executors  or  administrators  should  be  a  sufficient  discharge  for 
'  the  same. 

The  said  Sampson  Lord  Eardley,  by  his  will,  dated  the  25th  of 
June,  1814,  amongst  other  things,  gave  and  bequeathed  unto  the  said 
John  Eardley  Wumot,  Samuel  Compton  Cox,  Esq.,  since  deceased, 
Francis  Gosling,  Esq.,  since  deceased,  and  the  said  Thomas  Metcalfe, 
their  executors,  administrators,  and  assigns,  such  sum  of  money  as, 
within  one  month  after  the  death  of  the  said  Sampson  Lord  Eardley, 
would  purchase  into  their  names  the  sum  of  16,700^  bank  ZL  per 
cent  annuities.  And  the  said  Sampson  Lord  Eardley  thereby  also 
gave  to  them,  the  said  John  Eardley  Wilmot,  Samuel  Ck>mpton  Cox, 
Esq.,  Francis  Gosling,  and  Thomas  Metcalfe,  the  sum  of  10,000Z 
sterling,  upon  trust  to  transfer  the  said  16,700^  bank  3/.  per  cent, 
annuities  when  so  purchased,  and  pay  the  said  sum  of  10,000^  to  such 
persons  and  for  such  purposes  only  as,  notwithstanding  her  coverture, 
the  said  Maria  Marow  Eardley,  Lady  Save  and  Sele,  the  daught^ 
of  the  said  Sampson  Lord  Earaley,  should  by  any  deed  appoint,  and 
in  default  of  appointment  to  her  separate  use. 

The  said  Sampson  Lord  Eardlev  appointed  the  said  John  Eardley 
Wilmot,  Samuel  Compton  Cox,  Francis  Gosling,  and  Thomas  Met* 
calfe  executors  of  hb  said  last  will. 

On  the  21st  of  December,  A.  D.  1820,  the  said  Sampson  Lord 
Eardley  made  a  codicil  to  his  said  will,  and  thereby  appointed  the 
said  Sir  Thomas  William  Blomefield  and  William  Gosling  executcvs 
of  his  said  last  will  and  testament,  instead  of  the  said  John  Eardley 
Wilmot  and  Frands  Gh»ling,  who  had  before  then  died.    And,  on 
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the  22d  of  November,  1833,  the  said  Sampson  Lord  Eardley  made 
another  codicil  to  his  said  will,  and  thereby  gave  and  bequeathed  the 
sum  of  10,000/.  sterling  to  the  said  Sir  Thomas  William  Blomefield, 
William  Gosling,  Samuel  Compton  Cox,  and  Thomas  Metcalfei 
upon  trust  to  stand  possessed  of  the  same  upon  such  and  the  same 
trusts  as  the  said  16,700/. 

On  the  16th  of  June,  1834,  the  said  Sampson  Lord  Eardley  made 
another  codicil,  and  thereby  revoked  the  said  legacy  of  16,700/.  2L 

Set  cent  consolidated  annuities  so  given  in  trust  for  the  said  Maria 
farow  Eardley,  Lady  Saye  and  Sele. 

The  said  Sampson  Eardley  Eardley  died  on  the  31st  of  May,  1824| 
without  issue,  and  in  the  lifetime  of  his  father,  and  the  said  Sampson 
Lord  Eardlev  died  on  the  35th  of  December,  1834,  without  revokins^ 
or  altering  his  said  will  and  codicils  as  to  the  said  appointment  of 
executors  as  aforesaid,  or  as  to  the  said  bequests  of  10,000/.,  and 
10,000/.  to  the  said  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  and 
leaving  the  said  Edward  Ravenscroft,  Thomas  Metcalfe,  Samuel 
Ck>mpton  Cox,  Sir  Thomas  William  Blomefield,  William  Gosling, 
and  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  him  surviving. 

After  the  death  of  the  said  Sampson  Lord  Eardley,  the  said  Ed- 
ward Ravenscroft  and  Thomas  Metcalfe  became  entitled  to  the  said 
lands,  tenements,  and  hereditaments,  according  to,  and  under,  and  by 
virtue  of  the  said  secondly-mentioned  indenture  of  the  18th  of  May, 
1814,  upon  trust  as  in  the  same  indenture  limited;  and  the'  said 
Thomas  Metcalfe,  Samuel  Compton  Cox,  Sir  Thomas  William 
Blomefield,  and  William  Gtosling  duly  proved  the  said  will  and 
codicils  of  the  said  Sampson  Lord  Eardley. 

The  personal  estate  ot  the  said  Sampson  Lord  Eardley  was  not 
sufficient  for  the  payment  of  his  debts  and  legacies  without  a  part 
of  the  said  sum  of  50,000/.,  that  is  to  say,  43,687/.  Ss.  5rf.,  being 
required  in  respect  of  three  legacies,  viz.,  20,000/.  to  the  said  Lady 
Saye  and  Sele,  10,000/.  to  the  said  Dame  Charlotte  Smith,  and  13,000/. 
to  the  said  Selina  Childers. 
•    The  said  Samuel  Compton  Cox  died  on  the  1st  of  January,  1827. 

By  virtue  of  common  recoveries  suffered  in  or  as  of  Michaelmas 
term,  6  &  7  Geo.  4,  the  respective  estates  tail  of  William  Thomas 
Twisleton  Fiennes,  the  eldest  son  of  the  said  Maria  Marow  Eardley, 
Lady  Saye  and  Sele,  of  Culling  Eardley  Smith,  the  eldest  son  of  the 
said  Charlotte,  wife  of  the  said  Sir  Culling  Smith,  Bart,  and  of  John 
Walbancke  Childers,  the  eldest  son  of  the  said  Selina,  wife  of  the 
said  John  Childers,  and  the  remainders  and  limitations  over  in  the 
said  several  undivided  thirds  of  the  said  manors  and  hereditaments 
of  the  said  Sampson  Lord  Eardley,  were  barred.  And  by  an  inden- 
ture, dated  the  11th  of  July,  1826,  and  made  between  the  said  Greg- 
ory William  Eardley  Twisleton  Fiennes,  Lord  Saye  and  Sele,  and 
other  necessary  parties,  it  was  agreed  that  a  partition  of  the  said 
manors  and  hereditaments  of  the  said  Sampson  Lord  Eardley  in  the 
said  secondly-mentioned  indenture  of  the  18th  of  May,  1814,  com- 
prised, should  be  carried  into  effect  by  and  between  the  said  three 
daughters  of  the  said  Sampson  Lord  Eardley. 
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On  the  2l8t  of  July,  1826,  the  said  partition  of  the  said  estates  was 
duly  carried  into  eS^t,  and  by  an  indenture  bearing  date  tibe  20th 
of  September,  1826,  one  undivided  third  part  of.  the  said  manors  and 
hereditaments  of  the  said  Sampson  Lord  Eardley  by  the  said  inden- 
ture of  the  18th  of  May,  1814,  limited  to  the  use  of  the  said  Maria 
Marow  Eardley,  Lady  Saye  and  Sele,  for  her  life  as  aforesaid,  was 
limited  aod  settled  to  such  uses  as  to  the  said  Maria  Marow  Eardley, 
Lady  Saye  and  Sele,  the  said  Gregory  William  Eardley  Twisleton 
Fieniies,  Lord  Saye  and  Sele,  and  the  said  William  Thomas  Twisle* 
ton  Fiennes,  or  the  survivors  of  them,  should  jointly  appoint.  And 
by  another  indenture,  bearing  date  the  6th  of  January,  1827,  and  made 
between  the  said  Edward  Kavenscroft  and  Thomas  Metcalfe  of  the 
first  part,  the  Right  Hon.  Gregory  William  Eardley  Twisleton  Fien- 
nes, Lord  Saye  and  Sele,  and  the  Right  Hon.  Maria  Marow  Eardley, 
Baroness  Saye  and  Sek,  his  wife,  and  the  said  William  Thomas 
Twisleton  Fiennes  of  the  second  part,  the  said  Sir  Culling  Smith  and 
Culling  Eardley  Smith  of  the  third  part,  the  said  Selina  Childers  and 
John  Walbancke  Childers  of  the  fourth  part,  Samuel  Forster  and 
John  Cox  of  the  fifth  part,  William  Meyrick  of  the  sixth  part,  the 
said  Thomas  Metcalfe,  Sir  Thomas  William  Blomefield,  and  William 
Grosling  of  the  seventh  part,  and  William  Martin  Forster  of  the 
eighth  part,  after  reciting,  as  the  facts  were,  that  a  partition  of  the 
said  manors  and  hereditaments  of  the  said  Sampson  Lord  Eardley 
had  been  agreed  upon  and  carried  into  effect,  a%d  that,  by  virtue  of 
the  said  partition,  certain  manors  and  hereditaments  in  the  schedule 
thereunto  annexed  mentioned  had  been  allotted  to  the  said  Maria 
Marow  Eardley,  Lady  Saye  and  Sele ;  and  after  recitiuj^  the  payment 
of  all  the  debts  and  legacies,  except  the  legacies  of  10,000/.,  and 
10,000iL  in  trust  for  the  said  Lady  Saye  and  Sele,  the  said  legacies 
were  then  raisable  under  the  trusts  therein  mentioned  and  created 
for  that  purpose  by  sale  of  the  entirety,  or  a  sufficient  part  of  the 
estates  comprised  in  the  said  partition,  but  the  parties  interested  had 
signified  their  desire  that  a  sale  should  not  take  place,  but  that  each 
undivided  third  part  of  the  said  estates,  or  a  competent  part  thereof, 
should  be  charged  with  one  third  of  the  charges  therein  mentioncdi 
and  that  Sir  Culling  Smith  had  paid  4666^  135.  M.,  and  tb^t  the 
said  John  Walbancke  Childers  had  paid  1166^  13x.  4<2.  in  part  satis- 
faction of  the  respective  third  parts  of  the  said  legacies,  it  was  wit* 
nessed,  that  the  messuages,  farms,  lands,  tenements,  and  hereditaments 
comprised  in  the  schedule  marked  A,  to  the  now-«tating  indenture 
annexed,  were,  with  other  hereditaments,  conveyed  to  the  use  of  the 
said  Thomas  Metcalfe,  Sir  Thomas  William  Blomefield,  and  William 
Gtosling  for  the  term  of  one  thousand  years  from  the  day  next  before 
the  day  of  the  now-stating  indenture*  (and,  subject  to  the  said  tena, 
to  the  uses  declared  by  the  indenture  of  the  20th  of  September,  1826,j 
upon  trust  that  they  should,  by  mortgage,  sale,  or  other  disposition  ot 
aU  or  any  part  of  the  said  hereditaments,  and  out  of  the  rents  and 
profits  thereof,  raise  the  sum  of  14,166/.  13^.  id.^  with  interest  at  5L 
per  cent  in  full  satisfaction,  with  the  sums  of  4666/.  135.  4d.y  and 
1166/.  135.  Ad.  paid  to  them  the  said  trustees  as  aforesaidi  of  tha 
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the  22d  of  November,  1823,  the  said  Sampson  Lord  Eaidley  made 
another  codicil  to  his  said  will,  and  thereby  gave  and  bequeathed  the 
sum  of  10,000/.  sterling  to  the  said  Sir  Thomas  William  Blomefield^ 
William  Gosling,  Samuel  Compton  Cox,  and  Thomas  Metcalfe, 
upon  trust  to  stand  possessed  ot  the  same  upon  such  and  the  same 
trusts  as  the  said  16,700/. 

On  the  16th  of  June,  1834,  the  said  Sampson  Lord  Eardley  made 
another  codicil,  and  thereby  revoked  the  said  legacy  of  16,700/L  3/. 

Ser  cent  consoUdated  annuities  so  given  in  trust  for  the  said  Maria 
farow  Eardley,  Lady  Save  and  Sele. 

The  said  Sampson  Eardley  Eardley  died  on  the  21st  of  May,  1824, 
without  issue,  and  in  the  lifetime  of  his  father,  and  the  said  Sampsoa 
Lord  Eardlev  died  on  the  25th  of  December,  1821,  without  revokins^ 
or  altering  his  said  will  and  codicils  as  to  the  said  appointment  ol 
executors  as  aforesaid,  or  as  to  the  said  bequests  of  10,000/.,  and 
10,000/.  to  the  said  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  and 
leaving  the  said  Edward  Ravenscroft,  Thomas  Metcalfe,  Samuel 
Compton  Cox,  Sir  Thomas  William  Blomefield,  William  Gosling, 
and  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  him  surviving. 

After  the  death  of  the  said  Sampson  Lord  Eardley,  the  said  Ed- 
ward Ravenscroft  and  Thomas  Metcalfe  became  entitled  to  the  said 
lands,  tenements,  and  hereditaments,  accoiding  to,  and  under,  and  by 
virtue  of  the  said  secondly-mentioned  indenture  of  the  18th  of  May, 
1814,  upon  trust  as  in  the  same  indenture  limited;  and  the'  said 
Thomas  Metcalfe,  Samuel  Compton  Cox,  Sir  Thomas  William 
Blomefield,  and  William  Gh>sling  duly  proved  the  said  will  and 
codicils  of  the  said  Sampson  Lord  Eardley. 

The  personal  estate  ot  the  said  Sampson  Lord  Eardley  was  not 
sufficient  for  the  payment  of  his  debts  and  legacies  without  a  part 
of  the  said  sum  of  50,000/.,  that  is  to  say,  43,687/.  Ss.  5rf.,  being 
required  in  respect  of  three  legacies,  viz.,  20,000/.  to  the  said  Lady 
Saye  and  Sele,  10,000/.  to  the  said  Dame  Charlotte  Smith,  and  13,000/. 
to  the  said  Selina  Childers. 

The  said  Samuel  Compton  Cox  died  on  the  1st  of  January,  1827. 

By  virtue  of  common  recoveries  suffered  in  or  as  of  Michaelmas 
term,  6  &  7  Geo.  4,  the  respective  estates  tail  of  William  Thomas 
Twisleton  Piennes,  the  eldest  son  of  the  said  Maria  Marow  Eardley, 
Lady  Saye  and  Sele,  of  Culling  Eardley  Smith,  the  eldest  son  of  the 
said  Chariotte,  wife  of  the  said  Sir  Culling  Smith,  Bart,  and  of  John 
Walbancke  Childers,  the  eldest  son  of  the  said  Selina,  wife  of  the 
said  John  Childers,  and  the  remainders  and  limitations  over  in  the 
said  several  undivided  thirds  of  the  said  manors  and  hereditaments 
of  the  said  Sampson  Lord  Eardley,  were  barred.  And  by  an  inden- 
ture, dated  the  11th  of  July,  1826,  and  made  between  the  said  Greg- 
ory William  Eardley  Twisleton  Fiennes,  Lord  Saye  and  Sele,  and 
other  necessary  parties,  it  was  agreed  that  a  partition  of  the  said 
manors  and  hereditaments  of  the  said  Sampson  Lord  Eardley  in  the 
said  secondly-mentioned  indenture  of  the  18th  of  May,  1814,  com* 
prised,  should  be  carried  into  effect  by  and  between  the  said  three 
daughters  of  the  said  Sampson  Lord  Eardley. 
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On  the  2l8t  of  Jaly,  1826,  the  said  partition  of  the  said  estates  was 
duly  carried  into  effect,  and  by  an  indenture  bearing  date  the  20th 
of  September,  1826,  one  undivided  third  part  of  the  said  manors  and 
hereditaments  of  the  said  Sampson  Lord  Eardley  by  the  said  inden- 
ture of  the  18th  of  May,  1814,  limited  to  the  use  of  the  said  Maria 
Marow  Eardley,  Lady  Saye  and  Sele,  for  her  life  as  aforesaid,  was 
limited  and  settled  to  such  uses  as  to  the  said  Maria  Marow  Eardley, 
Lady  Saye  and  Sele,  the  said  Gregory  William  Eardley  Twisleton 
Fiennes,  Lord  Saye  and  Sele,  and  the  said  William  Thomas  Twisle* 
ton  Fiennes,  or  the  survivors  of  them,  should  jointly  appoint.  And 
by  another  indenture,  bearing  date  the  6th  of  January,  1827,  and  made 
between  the  said  Edward  Kavenscroft  and  Thomas  Metcalfe  of  the 
first  part,  the  Right  Hon.  Gregory  William  Eardley  Twisleton  Fien- 
nes, Lord  Saye  and  Sele,  and  the  Right  Hon.  Maria  Marow  Eardley, 
Baroness  Saye  and  Sek,  his  wife,  and  the  said  William  Thomas 
Twisleton  Fiennes  of  the  second  part,  the  said  Sir  Culling  Smith  and 
Culling  Eardley  Smith  of  the  third  part,  the  said  Selina  Childers  and 
John  Walbancke  Childers  of  the  fourth  part,  Samuel  Forster  and 
John  Cox  of  the  fifth  part,  William  Meyrick  of  the  sixth  part,  the 
said  Thomas  Metcalfe,  Sir  Thomas  William  Blomefield,  and  William 
Gosling  of  the  seventh  part,  and  William  Martin  Forster  of  the 
eighth  part,  after  reciting,  as  the  facts  were,  that  a  partition  of  the 
said  manors  and  hereditaments  of  the  said  Sampson  Lord  Eardley 
had  been  agreed  upon  and  carried  into  effect,  a%d  that,  by  virtue  of 
the  said  partition,  certain  manors  and  hereditaments  in  the  schedule 
thereunto  annexed  mentioned  had  been  allotted  to  the  said  Maria 
Marow  Eardley,  Lady  Saye  and  Sele ;  and  after  recitiuj^  the  payment 
of  all  the  debts  and  legacies,  except  the  legacies  of  10,000£,  and 
10,000iL  in  trust  for  the  said  Lady  Saye  and  Sele,  the  said  legacies 
were  then  raisable  under  the  trusts  therein  mentioned  and  created 
for  that  purpose  by  sale  of  the  entirety,  or  a  sufficient  part  of  the 
estates  comprised  in  the  said  partition,  but  the  parties  interested  had 
signified  their  desire  that  a  sale  should  not  take  place,  but  that  each 
undivided  third  part  of  the  said  estates,  or  a  competent  part  thereof, 
should  be  charged  with  one  third  of  the  charges  therein  mentioncdi 
and  that  Sir  Culling  Smith  had  paid  4666^  135.  4i2.,  and  tb^t  the 
said  John  Walbancke  Childers  had  paid  1166^  135.  4<2.  in  part  satis- 
faction of  the  respective  third  parts  of  the  said  legacies,  it  was  wit* 
neesed,  that  the  messuages,  farms,  lands,  tenements,  and  hereditaments 
comprised  in  the  schedule  marked  A,  to  the  now-«t;ating  indenture 
annexed,  were,  with  other  hereditaments,  conveyed  to  the  use  of  the 
said  Thomas  Metcalfe,  Sir  Thomas  William  Blomefield,  and  William 
Gtosling  for  the  term  of  one  thousand  years  from  the  day  next  before 
the  day  of  the  now-stating  indenture,  (and,  subject  to  the  said  tena, 
to  the  uses  declared  by  the  indenture  of  the  20th  of  September,  1826,1 

rn  trust  that  they  should,  by  mortgage,  sale,  or  other  disposition  ot 
or  any  part  of  the  said  hereditaments,  and  out  of  the  rents  and 
profits  thereof^  raise  the  sum  of  14,166/.  135.  4£2.,  with  interest  at  5L 
per  cent  in  full  satisfaction,  with  the  sums  of  4666/.  135.  4</.,  and 
1166/.  135.  Ad.  paid  to  them  the  said  trustees  as  aforesaid,  of  tha 
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lemcies  amounting  to  20,0002.  bequeathed  in  trust  for  the  said  Maria 
Marow  Eardley,  Lady  Save  and  Sele,  as  aforesaid. 

By  a  deed  poll,  dated  the  6tb  of  February,  1827,  made  by  the  said 
Maria  Marow  Eardle^,  Lady  Saye  and  Sele,  in  order  to  enable  her 
said  husband  to  receive  the  two  sums  of  4666^  135. 4dL  and  1166L 
12s.  icLj  making  together  5833/.  6s.  8e/.,  and  in  exercise  of  the  power 
for  that  purpose  given  to  her  by  the  said  will  and  codicils  of  the  said 
Lord  Eardley,  the  said  Maria  Marow  Eardley,  Lady  Saye  and  Sele, 
did  appoint  that  the  said  sum  of  5833/.  6s.  8d.^  parcel  of  the  said 
several  sums  of  10,000/.  and  10,000/.,  should  be  paid  to  her  husband, 
and  the  residue  as  she  should  appoint,  and  in  delault  of  appointment 
it  should  be  paid  to  her  husband. 

The  said  Samuel  Compton  Cox  died  on  the  1st  of  Januaiy,  1827, 
and  the  said  William  Gosling  died  on  the  27th  of  January,  lK)4,and 
the  said  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  died  on  the  6th 
of  October,  1834,  without  further  exercising  the  power  of  appoint- 
ment in  herself  reserved  as  aforesaid,  leaving  her  said  husband,  Ghreg* 
ory  William  Eardley  Twisleton  Fiennes,  Lord  Saye  and  Sele,  her 
surviving. 

After  the  death  of  Lady  Saye  and  Sele,  and  before  the  decease  of 
the  said  Gregory  William  Eardley  Twisleton  Fiennes,  Lord  Saye  and 
Sele,  by  further  payments,  the  said  sum  of  14,166/.  135. 4td.  became 
reduced  to  the  sum  of  11,462/.  5^.  3d. 

By  an  indenture,  lyaring  date  the  12th  of  August,  1836,  and  made 
between  the  said  Gregory  William  Eardley  Twisleton  Fiennes,  Lord 
Saye  and  Sele,  of  the  first  part,  and  his  son  William  Thomas  Twia- 
leton  Fiennes,  of  the  second  part,  the  manors  and  hereditaments 
comprised  in  the  said  schedule  marked  A,  to  the  above-stated  inden- 
ture of  the  6th  of  January,  1827,  were  appointed  and  conveyed  by 
the  said  Gregory  William  Eardley  Twisleton  Fiennes,  Lord  Saye  and 
Sele,  and  WSliam  Thomas  Twisleton  Fiennes,  subject  to  the  said  term 
of  one  thousand  years,  for  securing  11,452/.  55. 3(2.,  being  the  residue  of 
the  said  several  sums  of  10,000/.  and  10,000/.  then  remaining  unpaid, 
to  the  use  of  them,  the  said  Gregory  William  Eardley  Twisleton 
Fiennes,  Lord  Saye  and  Sele,  and  William  Thomas  Twisleton 
FienQ«3s,  and  the  survivor  of  them  in  fee. 

On  the  13th  of  November,  1844,  the  said  Gregory  William  Eard- 
ley Twisletgn  Fiennes,  Lord  Saye  and  Sele,  died,  whereupon  his  said 
son  William  Thomas  Twisleton  Fiennes  became  Lord  Saye  and 
Sele,  and  then  >x;came  and  was  seized  of  the  said  last-mentioned 
manors  and  hereditaments  in  the  said  indenture  of  the  12th  of 
August,  1836,  comprised,  and  also  became  and  was  entitled  as 
residuary  legatee,  under  the  will  of  his  said  father,  to  the  residue  of 
the  said:  several  sums  of  10,000/.  and  10,000/.  then  remaining  raisa- 
ble  under  the  trusts  of  the  said  term  of  one  thousand  years,  that  is 
to  say,  11,462/.  5^.  3i 

The  said  William  Thomas  Twisleton  Fiennes,  Loid  Saye  and  Sele, 
was  desirous  that  the  money  in  question  should  not  be  actually  raised 
out  of  the  said  estates  so  vested  in  him,  but  that  the  charge  should 
be  merged  in  the  said  estates,  and  that  the  said  estates  should  be 
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exonerated  from  the  eaid  charge ;  and  it  was  therefore  agreed  amongst 
all  the  parties,  that  snch  object  should  be  effected  by  the  deed  next  here- 
inafter stated,  and  that  the  said  William  Thomas  Twisleton  Fiennesi 
Lord  Saye  and  Sele,  should  accept  such  merger  of  the  said  charge 
out  of  the  term  of  one  thousand  years  from  the  said  Thomas  Metcalfe 
and  Sir  Thomas  William  Blomefield,  as  a  satisfaction  and  discharge 
of  the  said  remainder  of  the  said  legacies  of  10,000/.  and  10,000/. 

In  pursuance  of  such  agreement,  and  by  an  indenture  bearins^date 
the  10th  of  July,  1845,  made  between  the  said  Thomas  Metcalfe  and 
Sir  Thomas  William  Blomefield  of  the  one  part,  and  the  said  Wil- 
liam Thomas  Eardley  Twisleton  Fiennes,  Lord  Saye  and  Sele,  of  the 
other  part,  the  said  term  by  the  said  indenture  of  the  6th  of  Januaryi 
1827,  granted,  was  surrendered  and  became  merged  in  the  inheritancei 
and  the  said  William  Thomas  Eardley  Twisleton  Fiennes,  Lord  Saye 
and  Sele,  then  accepted  and  received  the  said  merger  and  the  said 
execution  of  the  said  deed  poll  in  full  satisfaction  and  discharge  of 
the  said  remainder  of  the  said  legacies  of  10,000/^  and  10,000/.,  and^ 
by  means  of  the  aforegoing  proceedings  and  of  the  said  surrenderi 
the  residue  of  the  said  legacies  of  10,0^/.  and  10,000/.  became  satis- 
fied and  discharged,  according  to  the  true  intent  and  meaning  of  the 
said  last  will  and  testament  and  codicils  of  the  said  Sampson  Lord 
Eardley,  and  of  the  said  secondly-mentioned  indenture  of  the  8th  of 
May,  1814. 

The  3aid  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  was  a 
daughter  of  the  said  testator  Sampson  Lord  Eardley. 

The  commissioners  of  inland  revenue  claim  and  demand  from  the 
said  Thomas  Metcalfe  and  Sir  Thomas  William  Blomefield  pay- 
ment of  200/.,  as  the  amount  of  duty  payable  in  respect  of  the  s*aid 
legacies  of  10,000/.  and  10,000/.  so  satisfied  as  aforesaid ;  but  the  said 
Thomas  Metcalfe  and  Sir  Thomas  William  Blomefield  refuse  to  pay 
the  same  or  any  part  thereof. 

The  question  for  the  opinion  of  the  court  was,  whether  any  and 
what  amount  of  legacy  duty  was  payable  under  the  above  circum- 
stances. If  the  court  should  be  of  opinion  that  legacy  duty  was 
payable,  then  judgment  would  be  entered  for  the  crown  for  such  sum 
as  should  be  so  considered  to  be  payable.  If  the  court  should  be  of 
a  contrary  opinion,  then  a  nolle  prosequi  was  to  be  entered. 

Cromptony  for  the  crown.  The  duty  has  been  paid  upon  the  8547/. 
14^.  9(£,  and  the  question  is  as  to  the  residue.  Both  the  sums  of 
10,000/.  are  pecuniary  legacies  left  by  the  will,  and  there  is  nothing 
in  the  statute  to  exempt  them.  They  are  legacies  of  personalty,  and 
the  accident  that  the  estate  was  not  sold  does  not  afiect  the  right  of 
the  crown  to  the  duty. 

[Martin^  B.  Is  it  not  as  if  A.  had  an  estate  subject  to  a  charge  to 
B.,  and  B.  bequeathed  the  charge  to  A.  ?] 

Yes ;  and  T%e  Attorney  General  v.  Holfordy  1  Price,  426,  decides, 
that  where  the  party  beneficially  interested  elects  to  take  the  estate  in 
specie,  the  duty  is  still  payable,  just  as  if  the  estate  had  been  sold. 
There  is  a  satisfaction  of  the  legacy  within  the  meaning  of  the  36 
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Geo.  3,  c  52,  and  45  Greo.  3,  c.  28.^     (He  was  then  stopped  by  the 
court) 

iL  MiUs^  contra.  This  is  not  a  legacy  of  personal  estate.  There 
is  no  absolute  direction  to  sell,  and  the  property  is  realty,  and  not  per- 
sonalty. In  Cohort  V.  Cathcart^  8  Shaw  d&  Dun.  803,  the  testator 
left  his  estate,  both  heritable  and  movable,  to  trustees,  for  the  pur- 
pose of  paying  debts  and  legacies,  with  a  power,  but  no  direction  to 
sell,  and  provided  that  the  residue  should  then  belong  to  his  brother 
and  his  heirs,  who  were  appointed  residuary  legatees,  to  whom  the 
trustees  were  directed  to  dispose,  assign,  and  pay  it  over.  Having 
left  movable  property  sufficient,  after  satisfying  the  debts  and  lega- 
cies, to  leave  a  balance,  and  the  heritage  remaining  unconverted  into 
money,  and  the  brother  having  predeceased  the  testator,  it  was  held, 

• 

1  The  36  Geo.  3,  c.  52,  s.  6,  enacts,  **  That  the  duties  shall,  in  all  ca0e8  where  it  is 
not  otherwise  provided,  be  accounted  for,  answered,  and  paid  by  the  person  having 
or  taking  tiie  burden  of  the  execution  of  the  will,  &C.,  upon  retainer,  for  his  own 
benefit,  or  for  the  benefit  of  any  other  person,  of  any  legacy,  or  part  dT  an^  legacy, 
which  he  shall  be  entitled  to  retain,  and  upon  delivery,  payment,  or  other  satisfaction^ 
or  discharge  whatsoever  of  any  legacy,  or  any  part  oi  any  legacv,  to  which  any  other 
peraon  shsul  be  entitled ;  and,  in  case  he  shall  so  retain  any  such  legacy,  or  part  of  any 
legacy,  not  having  fint  paid  the  duty,  or  shall  deliver,  pay,  or  ouierwise  howsoever 
satisfy  or  discharge  any  legacy,  or  part  of  any  legacy,  having  received  or  deducted 
the  duty,  such  dutv  shall  be  a  debt  due  from  him  to  his  majesty ;  and  if  he  shall  deliver, 
pay,  or  otherwise  howsoever  satisfy  or  discharge  any  legacy,  or  part  of  any  legacy,  to 
or  for  the  benefit  of  any  person  entitled  thereto,  without  having  received  or  deducted 
the  duty,  such  dut^  shall  be  a  debt  both  from  him  and  the  person  to  whom  the  deliveiy, 
payment  satisfaction,  or  discharge  shall  be  made.'' 

The  45  Geo.  3,  c.  28,  s.  4,  enacts,  **That  eveiy^ift,  by  any  will  or  testamentaiy 
instrument  of  any  person  dying  after  the  passing  of  this  act,  which,  by  virtue  of  any 
such  will  or  testamentary  instrument  shall  have  effect,  or  be  satisfied  out  of  the  per- 
sonal estate  of  such  person  so  dying,  or  out  of  any  personal  estate  which  such  person 
shall  have  power  to  dispose  of,  as  he  or  she  shall  tnink  fit,  or  which  shall  have  been 
charged  upon,  or  made  payable  out  of,  any  real  estate,  or  directed  to  be  satisfied  out 
of  any  moneys  to  arise  bv  the  sale  of  any  real  estate  of  the  person  so  dying,  or  which 
such  person  may  have  the  power  to  dispose  of,  whether  the  same  shall  be  given  by 
way  of  annuity,  or  in  any  other  form,  shall  be  deemed  and  taken  to  be  a  legacy, 
within  the  true  intent  and  meaning  of  this  act:  Provided  always,  tJiat  nothing  herem 
contained  shall  be  construed  to  extend  to  the  charging  with  the  duties  by  this  act 
granted  any  specific  sum  or  sums  of  money,  or  any  share  or  proportion  thereof  charged 
by  any  marriage  settlement,  or  deed  or  deeds  upon  an^  real  estate,  in  any  case  in 
which  an;^  such  specific  sum  or  sums,  or  share  or  proportion  thereof,  shall  be  appointed 
or  apportioned  by  any  will  or  testamentary  instrument,  under  any  power  given  for 
that  purpose  by  any  such  marriage  settlement  or  deed  or  deeds." 

Sect.  5  enacts,  <*  That  the  duties  thereby  granted  upon  legacies,  or  charged  upon  or 
made  payable  out  of  any  real  estate,  or  out  of  anv  monejrs  to  arise  by  the  sale  of  anv 
real  estate,  or  upon  residues,  or  parts  or  shares  of  residues,  of  any  such  moneys,  shaU 
be  accounted  for,  answered,  and  paid  by  the  trustee  or  trustees  to  whom  the  real  estate 
shall  be  devised,  out  of  which  the  legacy  or  legacies  or  share  or  shares  of  any  money 
arising  out  of  the  sale  or  mortgage,  or  other  disposition  of  such  real  estate,  shall  be 
to  be  paid  or  satisfied ;  or,  if  there  shall  be  no  trustees,  then  by  the  person  or  persons 
entitled  to  such  real  estate,  subject  to  any  such  legacy,  or  by  the  person  or  persons 
empowered  or  required  to  pay  or  satisfy  any  such  legacv;  and  the  said  duties  shall 
be  retained  by  the  person  paying  or  satisfying  any  such  legacy  or  share  of  money,  is 
like  manner  and  according  to  such  rules  ana  regulations,  and  under  and  subject  to 
such  penalties,  as  far  as  the  same  can  be  made  applicable,  as  are  contained  m  the 
86  Geo.  3,  c  Sa." 
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that  the  heir  at  law  of  the  brother  was  entitled  to  the  whole  of  the 
residue,  consisting  of  heritage.  The  fund  is  not  created  by  the  will, 
and  what  has  been  given  to  Lady  Saye  and  Sele  was  by  virtue  of 
the  power,  and  not  by  the  will.  Pickard  v.  T%e  Attorney  Oeneralj  6 
Mee.  &  W.  348 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Exch.  329.  The  Attorney 
General  v.  Hertford^  14  Mee.  &  W.  284 ;  s.  c.  14  Law  J.  Rep.  (n.  hS 
Exch.  266.  Unless  there  is  a  positive  direction  by  the  will  to  sell, 
legacy  duty  does  not  attach.  In  re  Evans,  2  Cr.  M.  &  R.  206 ;  s.  c. 
4  Law  J.  Rep.  (n.  s.)  Exch.  201.  In  IVie  Attorney  General  v.  Man* 
gles,  5  Mee.  &  W.  120,  which  appears  to  be  opposed  to  In  re  Evans^ 
the  trustees  were  ordered  to  sell ;  but  it  is  submitted  that  the  former 
case  is  correct 

[Parke^  B.  This  court  has  decided  in  the  The  Attorney  General  v. 
SimcoZj  1  Exch.  Rep.  749 ;  s.  c.  18  Law  J.  Rep.  (n.  b.)  Exch.  61,  that 
In  re  Evans  is  wrong,  if  it  be  supposed  to  decide  that  the  duty  only 
attaches  when  the  trustees  are  bound  to  sell,  and  have  no  diacretioa 
on  the  subject] 

In  7%e  Attorney  General  v.  Mangles^  the  duty  was  not  payable 
upon  the  part  which  was  not  sold.  Unless  there  is  an  absolute  inten- 
tion to  convert  the  realty  into  personalty,  the  duty  does  not  attach. 
WilHamson  v.  2%c  Advocate  General^  10  CI.  &  F.  1.  Oreed  v.  Greedy 
11  CI.  &  F.  491,  was  also  cited.  The  money  not  having  been  raised 
by  the  sale,  there  is  no  payment,  satisfaction,  or  discharge  within  the 
36  Geo.  3,  c.  52,  s.  6. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  crown  is  entitled 
to  judgment  in  this  case.  Although  none  of  the  cases  cited  are  pre- 
cisely m  point,  still  the  question,  when  examined,  is  free  from  all  doubt 
In  the  year  1800,  Lord  Eardley  settled  his  estates.  At  that  time  he 
had  much  personal  property,  but  he  was  desirous,  in  case  that  pro- 
perty should  be  left  chargeable  with  debts  and  legacies,  that  it  should 
not  be  alienated  from  his  real  estates,  and  to  effect  that  object  he 
made  a  bargain  with  his  son  in  the  year  1814.  He  knew  that  his  son 
would  be  desirous  of  having  the  ornamental  furniture,  pictures,  and 
other  matters  of  that  descnption,  but  feeling  at  the  same  time  that 
the  personal  property,  if  so  disposed  of,  would  not  be  sufficient  to 
satisfy  the  objects  of  his  generosity  and  the  claims  of  justice  by  dis- 
charging his  debts  and  legacies,  he,  therefore,  made  a  bargain  with 
his  son  to  increase  his  own  personal  estate,  and  to  let  him  have  the 
furniture  and  other  matters  I  have  mentioned.  The  lan^age  of  the 
deed  of  1814  is  to  the  express  effect  that  the  sum  of  50,000/.  is  to  be 
raised  after  the  death  of  the  said  Lord  Eardley,  to  be  applied  in 
augmentation  of  his  personal  estate.  Then,  by  the  arrangement,  he 
transfers  to  trustees  all  those  matters  which  then  formed  part  of  his 
personal  estate,  and  in  return  he  receives  a  power  to  charge  the  estate 
to  the  extent  of  50,000/.,  in  which,  at  that  time,  he  had  merely  a  life 
interest  That  was  in  substance  a  mortgage,  which  is  personal 
estate.  If  he  had.  given  a  legacy  to  A.  B.  out  of  this  fund,  it  would 
have  been  payable  out  of  what  was  expressly  said  by  Lord  Eardley 
himself  to  be  in  augmentation  of  his  personal  estate.     Such,  there* 


454  COURT  OP  EXCHEQU^B,  1851. 

Lowe  V.  Carpenter. 


c.  71)  as  intending  that  the  periods  of  years  mentioned  should  tenni- 
nate  at  a  different  time  from  that  fixed  in  express  and  positive  terms. 
If  the  words  of  the  statute  were  capable  of  being  modified,  so  as  to 
avoid  an  inconvenience  plainly  and  manifestly  arising  from  a  strict 
construction  of  them,  we  ought  to  do  so ;  but  here  the  words  are  pre- 
cise and  unambiguous,  and  the  mischief  suggested  is,  |ierhaps,  rather 
apparent  than  real." 

So  in  Onley  v.  Oardinefj  4  M.  &  W.  496,  Parke,  B.,  in  delivering 
judgment,  says,  "  The  plea  of  actual  enjoyment  as  of  right  of  a  way 
over  the  locus  in  quOj  for  twenty  years  next  before  the  commencement 
of  the  suit,  cannot  be  supported.  We  are  all  cleariy  of  opinion  that, 
in  order  to  entitle  the  defendant  to  the  benefit  of  the  statutory  plea, 
it  must  be  an  enjoyment  of  the  easement  as  such^  and  as  of  right,  for 
a  continuous  period  of  twenty  years  next  before  the  suUj  without  such 
interruption  as  is  defined  in  the  act"  In  Jones  v.  Price^  3  Bing.  N.  C. 
52,  Tindal,  C.  J.,  says,  ^  It  seems  to  me  that  the  4th  section  of  the 
stat.  2  &  3  Will.  4,  c.  71,  is  nothing  but  an  exposition  of  the  proof 
required  to  establish  the  right  It  is  a  mere  question  of  evidence,  and 
if  the  plaintiff  joins  in  the  issue  now  offered,  the  defendant  will  not 
be  able  to  get  out  of  the  proof  of  the  enjoyment  of  the  ri^ht  for  thirty 
years  next  before  the  action."  Bickards  v.  Fry^  7  Ad.  &  EL  698,  is 
the  converse  of  that  case.  FHe  relied  on  Parker  v.  MUckeU  as  being 
expressly  in  point,  and  citea  the  language  of  this  court  in  Ward  v. 
Bobim^  15  M.  &  W.  237 ;  and  Alderson,  B.,  referred  to  Bailey  v. 
Appleyardy  8  Ad.  &  El.  161,  779.1  The  case  of  Carr  v.  Foster  is  dis* 
tinguishable  in  several  ways.  First,  there  was  evidence  of  usage 
from  the  terminus  a  quo  to  the  terminus  ad  quem^  the  interruption 
being  at  an  intermediate  point  of  time.  Secondly,  the  declaration 
was  general,  and  might  have  been  supported  by  proof  of  an  im- 
memorial right,  independently  of  the  statute.  Thirdly,  it  was  under 
a  different  section  of  the  statute ;  and  a  right  of  common  differs  from 
a  right  of  way  in  this,  that  it  is  used  over  different  pieces  of  ground 
each  year.  Fourthly,  the  nonuser  there  was  explained  by  showing 
that  the  owner  of  the  right  of  common  had  no  cattle  during  the  time. 

Parke,  B.  This  rule  must  \m  made  absolute  to  enter  the  verdict 
for  the  plaintif]^  with  nominal  damages,  unless  the  defendant  will 
pay  the  costs  of  the  action  and  amend  his  pleadings  by  putting  on « 
the  record  a  plea  of  a  non-existing  grant  or  prescription,  if  he  thinks 
his  evidence  will  support  it  Parker  v.  Mitchell  is,  in  fact,  precisely 
in  point  If  there  had  been  no  decision  on  the  subject,  I  should  have 
been  disposed  to  think  that  the  stat  2  &  3  Will.  4,  c.  71,  applied  to 
cases  where  there  has  been  a  frequent  exercise  of  the  supposed  right, 
once  a  year  at  least ;  for  there  is  a  clause  in  the  statute,  that  ^^  no 
act  or  other  matter  shall  be  deemed  an  interruption  unless  submitted 
to,  or  acquiesced  in,  for  one  year,"  which  evidently  points  to  that 
description  of  right  which  is  exercised  at  least  once  a  ye€ur,  and,  if 
interrupted  for  a  year,  is  defeated.  But  Parker  \.  Mitchell  says 
there  must  be  some  enjoyment  of  the  right  at  the  end  as  well  as  at 
the  beginning  of  the  period,  which  mean^^,  I  think,  some  actual,  not 
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constractive,  enjoyment  during  that  period.  There  is  certainly  some 
difficulty  in  reconciling  that  decision  with  the  subsequent  decision 
in  Carr  v.  Fosfetj  though  they  may,  perhaps,  be  reconciled  by  taking 
a  distinction  between  enjoyment  in  the  beginning,  at  the  end,  and  in 
the  middle  of  the  term.  If,  however,  it  were  necessary  to  decide  that 
the  two  cases  were  irreconcilable,  I  think  the  more  correct  view 
would  be,  that  no  right  could  be  obtained  unless  a  user  at  least  once 
a  year  during  twenty,  thirty,  or  forty  years,  as  the  case  may  be,  were 
proved.  No  doubt  there  is  great  difficulty  in  carrying  the  statute 
into  effect,  and  this  shows  how  extremely  difficult  it  is  to  alter  the 
law  so  as  to  put  'an  end  to  questions,  the  effect  of  the  alteration 
often  being  to  raise  more  questions  than  there  were  before.  I  think 
Parker  v.  Mitchell  quite  in  point,  and  am  by  no  means  satisfied  that 
it  is  wrong ;  and  if  so,  this  plea  has  not  been  proved,  and  the  verdict 
must  be  entered  for  the  plaintiff.  No  doubt  the  statute  requires  in 
words  (as  already  explained  in  Ward  v.  Robins)  that  the  period  of 
time  of  enjoyment  should  be  the  whole  period  of  twenty,  thirtv 
years,  &c.,  and  that  it  should  continue  up  to  the  commencement  ot 
the  suit  It  is  quite  impossible  to  have  actual  enjoyment  up  to  the 
very  moment,  or  even  within  a  day  or  a  week  of*^  the  time  when 
the  action  was  brought;  and  I  think  the  true  construction  of  the 
statute  is,  that  some  such  act  must  have  taken  place  within  the 
year. 

Alderson,  B.  I  am  of  the  same  opinion.  Parker  v.  MUcheU 
decides  that  enjoyment  during  the  last  year  is  lAaterial;  Bailey  v. 
Appleyard  says  the  first  year  also  is  material ;  and  Carr  v.  Foster 
seems  to  intimate  that  the  intermediate  ones  are  not  so.  Whether 
that  distinction  be  sound  or  not,  it  certainly  is  a  convenient  one,  for 
it  is  easy  to  prove  enjoyment  at  the  begmning  or  the  end  of  the 
term  —  one  or  two  witnesses  would  suffice  for  that;  but  it  might 
require  forty  witnesses  if  such  proof  were  required  for  every  year 
between  those  limits. 

Platt,  B.  The  statute  says  no  right  shall  be  gained  except  by 
enjoyment  for  the  full  periods  specified  in  the  several  sections ;  and 
the  4th  section  distinctly  points  out  the  time  from  which  the  enjoy- 
ment is  to  run.  In  the  present  case,  proof  has  not  been  given  of  such 
enjoyment ;  and,  therefore,  in  accordance  with  the  statute,  and  the 
decision  in  Parker  v.  Mitchell^  which  seems  to  me  to  be  good  law, 
this  rule  must  be  made  absolute. 

Martin,  B.  The  question  turns  on  the  construction  of  this  stat- 
ute, which  should  be  construed  according  to  the  plain  grammatical 
meaning  of  the  words.  It  says  the  right  must  arise  from  actual 
enjoyment  during  a  certain  number  of  years  previous  to  the  com- 
mencement of  the  suit;  and  the  4th  section,  as  my  brother  Platt 
has  observed,  points  out  the  time  from  which  the  calculation  is  to  be 
made.  How  is  it  possible  a  man  can  be  said  to  have  enjoyed  the 
thing,  if  the  two  are  deficient?    I  think  Parker  v.  Mitchell  was 
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rightly  decided,  and  the  judgment  in  Ward  v.  Robins  gives  the  trae 
view  of  this  matter. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiffs  with  nominal 
davmges^  unless  the  defendant  within  a  fortnight  gives  notice  to  the 
plaintiff  that  he  wishes  to  have  a  new  trial  on  payment  of  costSj  and 
then  the  defendant  to  be  at  liberty  to  add  pleas  of  a  right  by  prescript 
tion  and  nonrexisting  grant.  The  costs  to  be  paid  on  adding  the 
pleas,  and  the  defendant  to  take  such  notice  of  trial  as  the  plaintiff 
can  give. 


The  Attorney  General  v.   Metcalfe  &  another.^ 

Hilary  Term,  Janoaiy  24,  1851. 

Legacy  Duty  — ■  Discretion  of  Trustees  to  sell  —  Payment  and  &/»• 

faction  of  Legacy. 

A.  Bm  and  C.  his  eldest  son  and  heir  apparent,  by  indenture  dated  the  9th  of  Janoaiy,  1800, 
joined  in  conveying  certain  lands  and  hereditaments  of  A.  B.  to  tmstees,  for  a  term  of  one 
nnndred  years,  subject  to  certain  trusts  during  the  joint  lives  of  A.  B.  and  Cn  and  with 
power  of  revocation,  and  with  divers  remainders  over.  By  indenture  of  the  1 8th  of  May, 
1814,  reciting,  inter  alia,  that  A.  B.  was  not  possessed  of  sufficient  personal  estate  to  pay 
the  debts  he  might  owe  and  the  legacies  he  might  bequeath  at  his  aeath,  without  the  sale 
of  his  family  pictures,  &c.,  A.  B.  and  C^  after  revoking  the  trusts  of  the  deed  of  the  9th 
of  January,  1800,  appointed  that  the  said  lands,  &c.,  should  be  held  by  certain  trustees,  in 
trust,  to  sell  within  m  months  after  the  death  of  A.  B.  so  much  as  would  raise  a  sum 
necessary  for  the  payment  of  his  debts  and  legacies,  not  exceeding  50,000^.,  the  same  to 
be  paid  to  his  executors  and  applied  in  aid  of  nis  personal  estate,  (onl^  certain  portions 
of  which  personal  estate  were,  by  deed  poU  of  the  1 8th  of  Biay,  1814,  directed  to  be  used 
prior  to  such  50,000/.  being  raised,)  with  a  further  trust  to  convev  what  should  not  be  sold 
to  C.  for  life,  with  certain  remainders  and  limitations,  and  in  dewnlt  of  such  taking  eiTect, 
with  remainder,  as  to  one  undivided  third  to  Lady  S.  and  8.,  a  daughter  of  A.  B.,  for  life 
with  remainders  to  her  sons,  in  tail ;  and  as  to  the  two  other  undivided  thirds  to  D.  and  E., 
two  other  daughters  of  A.  B.,  severally,  with  divers  remainders  over.  By  will,  dated  the  25th 
of  June,  1814,  and  several  subsequent  codicils,  A.  B.  appointed  H.  and  others  executors,  and 
bequeathed  to  them  two  sums  of  10,000/.,  in  trust,  for  such  purposes  as,  notwithstanding 
her  covermre,  Lad^  S.  and  S.  should  appoln^  and.  In  default  of  appointment,  to  her  sepa- 
rate use.  C.  died  m  the  lifetime  of  A.  B.,  without  issue,  and  A.  B.  himself  died  the  25th 
of  December,  1824,  without  altering  his  said  will  and  codicils,  and  leaving  Lady  S.  and  S^ 
D.  and  E.,  respectively  married  and  surviving.  The  personal  estate  of  A.  B.  was  insnfil- 
cient  for  the  payment  of  his  debts  and  legacies  without  part  of  the  50,000/.  being  raised. 
By  virtue  of  common  recoveries,  the  respective  estates  tail  of  the  sons  of  Lady  S.  and  S., 
C.  D.  and  £.  were  barr^ ;  and  by  deed,  dated  the  Ilth  of  July,  1826,  between  all  neces- 
saiy  parties,  it  was  agrc«d  that  a  partition  of  the  estates  mentioned  in  the  deed  of  the  18th 
of  May,  1814,  should  take  place. 

The  partition  was  accordingly  effected  by  deed  of  the  21st  of  July,  1826,  and  by  indenture 
of  the  20th  of  September,  1826,  one  undivided  third  part  was  settled  to  such  uses  as  Lady 
S.  and  S.,  her  husband,  and  her  eldest  son,  J.  F.,  &c.,  or  the  survivor  of  them,  should  ap- 

Eoint.  By  deed  of  January,  1827,  between  Lady  S.  and  8.,  D.  and  E.,  and  their  respective 
usbands  and  other  necessary  parties,  after  reciting  that  a  partition  had  taken  place,  and 
certain  lands,  &c,  were  allottea  to  Ladv  8.  and  8.;  that  the  debts  and  legacies  had  been 
paid,  except  the  two  sums  of  10,000/^  which  were  raisable  bv  sale  of  so  much  of  the  estate 
as  might  be  required,  but  that  the  parties  had  agreed  that,  instead  of  a  sale  taking  place, 
each  undivided  third  part  should  be  chaiged  wiSi  one  third  of  such  legacies ;  that  certain 
sums  had  been  paid  to  the  executors  of  £  B.,  in  part  satisfaction  of  two  of  the  respective 
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^td  parti,  it  was  witnessed  that  certain  lands,  spediled  in  a  schedule  annexed  to  the  deed 
marked  A,  were  conveyed  to  the  use  of  the  executors  of  the  will  of  A.  B^  for  a  term  of 
one  thousand  years,  and  subject  thereto  to  the  uses  declared  by  the  indenture  of  the  20th 
of  September,  1836,  upon  trust,  to  raise,  by  mortgiwe  or  sale,  the  sum  of  14,166/.  13«.  4d, 
being  the  amount  left  unpaid  of  the  two  legacies  of  10,000/.  to  Lady  S.  and  S.  By  deed, 
dated  the  6th  of  February,  1827,  Lady  S.  and  S.  appointed  the  sum  of  5833/.  6s.  8d,  which 
had  been  received  by  the  executors,  as  above  mentioned,  to  her  husband,  and  also  the 
residue,  in  defisnlt  of  further  appointment,  and  died  on  the  6th  of  October,  1834,  without 
having  made  any  such  appointment,  leaving  her  husband  her  surviving ;  but,  prior  to  her 
death,  the  14,166/.  was,  by  further  payments,  reduced  to  11,452/.  5s.  3<f.  By  indenture, 
dated  the  12th  of  August,  1836,  maae  between  Lord  S.  and  S.,  and  T.  F.,  his  eldest  son, 
the  lands,  &&,  comprued  in  the  said  schedule  A  were  conveyed,  subject  to  the  said  term 
of  one  thousand  years,  for  securing  the  said  sum  of  11,452/.  5s.  3</.,  to  th|  use  of  the  said 
Lord  S.  and  S.  and  T.  F.,  and  the  survivor  of  them.  On  the  13th  of  November,  1844, 
Lord  S.  and  8.  died ;  whereupon  the  said  son,  T.  F.,  became  seized  of  the  lands,  &c.,  com- 
prised in  the  deed  of  the  12th  of  August,  1836,  and  was  entitled,  as  residuary  legatee  under 
the  will  of  his  father,  to  the  said  residue  of  the  two  legacies  of  10,000/.  By  deed  of  the 
lOth  of  July,  1845,  made  between  the  surviving  executors  of  A.  B.  and  T.  F.,  (then  become 
Lord  S.  and  8.,)  the  said  term  created  by  the  deed  of  the  6th  of  January,  1827,  was  surren* 
dered  and  became  meiged  in  the  inheritance,  and  Lord  T.  F.  accepted  the  said  merger  in 
full  satisfaction  and  discharge  of  the  legacies  of  10,000/.  and  10,000/.,  and  the  said  residue 
was  thereby  satisfied  and  discharged :  - 

Held,  that  the  legacy  duty  was  payable  by  the  executors  of  A.  B.  upon  the  whole  20,000/.,  as 
so  much  of  the  50,000/.  as  was  required  was  personalty,  and  the  transaction  by  which  the 
term  was  meiged  amonnted  to  a  payment  of  the  residue  of  the  legacies. 

This  was  an  information  for  legacy  daties  claimed  from  the  execu- 
tors of  the  will  of  the  late  Sampson  Lord  Eardley,  in  respect  of 
legacies  given  to  his  daughter,  the  late  Lady  Save  and  Sele.  The 
defendant  pleaded  nil  debet,  and  after  issue  joinea,  by  consent  of  the 
parties,  the  facts  were  stated  in  a  special  case  for  the  opinion  of  the 
court 

Case.  By  deed  of  lease  and  release,  dated  the  9th  of  January,  1800,. 
and  made  between  Sampson  Lord  Eardley  and  Sampson  Eardley 
Eardley,  the  eldest  son  and  heir  apparent  of  the  said  Sampson  Lord 
Eardley,  of  the  first  part,  John  Wilmot  aiwl  Thomas  Rivett,  Esqs.,  of 
the  second  part,  the  said  Sir  Thomas  Blomefield  of  the  third  part, 
and  Eardley  Wilmot  and  Edward  Ravenscroft,  Esqs.,  of  the  fourth 
part,  certain  lands)  tenements,  and  hereditaments  particularly  men- 
tioned and  described  in  the  said  indenture  were  released  and  conveyed 
by  the  said  Sampson  Lord  Eardley  and  Sampson  Eardley  Eardley, 
amongst  other  things,  subject  to  .a  power  of  revocation  to  the  use  of 
the  said  Sur  Thomas  William  Blomefield  for  a  term  of  one  hundred 
years,  for  securing  an  annual  rent  charge  of  20002.  to  the  said  Samp- 
son Eardley  Eardley  during  the  joint  lives  of  himself  and  the  said 
Sampson  Lord  Eardley,  subject  thereto  to  the  use  of  the  said  Samp« 
son  Eardley  Eardley  and  his  sons  in  tail  male,  with  divers  remaindem 
over. 

By  indenture,  dated  the  18th  of  May,  1814,  and  made  between  the 
said  Sampson  Lord  Eardley  of  the  first  part,  the  said  Sampson 
Eardley  Eardley  of  the  second  part,  the  said  John  Wilmot  (by  the 
name  of  John  Eardley  Ti^mot)  and  Thomas  Rivett  of  the  third 
part,  and  the  said  Edward  Ravenscroft  and  Thomas  Metcalfe  of  the 
fourth  part,  reciting,  among  other  things,  that  the  said  Sampson  Lord 
Eardley  was  not  possessed  of  personal  estate  sufiicient,  in  the  event 
of  his  death,  to  discharge  all  the  debts  he  might  probably  owe,  and 
VOL.  VI,  39 
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0ach  legacies  as  he  might  piobaMy  bequeath,  without  resorting  to  a 
sale  of  his  family  and  other  pictures,  plate,  and  other  articles  of  a  simi- 
lar natare,  and  that,  therefore,  the  said  Sampson  Eardley  EUurdley  had 
agreed,  for  the  accommodation  of  the  said  Sampson  Lord  Baidley, 
to  join  with  him  in  charging  the  said  manors  and  other  hereditaments 
which  were  then  legally  or  equitably  subject  to  the  limitations  con- 
tained in  the  said  first-mentioned  indenture,  with  the  sum  of  50,000/L 
sterling  to  be  raised  after  the  death  of  the  said  Sampson  Lord 
Eardley,  and  applied  in  augmentation  of  his  personal  estate  in  man- 
ner in  the  said  secondly-mentioned  indenture  mentioned,  for  effecting 
which  purposes  they  had  agreed  to  exercise  the  said  power  of  revoca- 
tion, and  new  appointment  reserved  to  them  by  the  said  first-men- 
tioned indenture ;  and  that  it  had  been  agreed  that  the  said  Sampson 
Lord  Eardley  should  assign  to  trustees  the  paintings,  statues,  broozesi 
drawings,  engravings,  plate,  china,  and  fiimitnre  in  Belvidere  House 
and  Grosvenor  Street  House  upon  the  trusts  of  the  said  secondly- 
mentioned  indenture  declared,  they,  the  said  Sampson  Lord  Eardley 
and  Sampson  Eardley  Eardley,  did  revoke  the  trusts  and  powers  in 
the  indenture  of  the  9th  of  January,  1800,  mentioned,  and  which 
were  then  subsisting  and  capable  of  taking  effect,  and  did  direct, 
limit,  and  appoint  that  all  the  said  lands,  tenements,  and  beiedita* 
ments  should  be  and  remain  unto  and  to  the  use  of  the  said  Edward 
Bavenscroft  and  Thomas  Metcalfe,  their  heirs  and  assigns,  upon  cer- 
tain trusts  during  the  life  of  the  said  Sampson  Lord  Eardley,  and 
after  his  decease  upon  trust  within  six  calendar  months,  to  be  com* 
puted  from  the  day  of  his  decease,  by  sale  ^and  not  by  mortgage)  of 
any  competent  part  of  the  said  manors  ana  other  hereditaments,  to 
raise  such  suoa,  not  exceeding  50,0002.,  as  should  be  Beoessary  to  make 

food  the  deficiency  of  the  personal  estate  o[  the  said  Sampson  hotd 
lardley  in  payment  of  hU  debts  and  legacies,  and  in  aid  ofthe  samei 
and  should  pay  the  sum  so  raised  to  hl&  c^jiecutois  or  administiaiors, 
to  the  intent  that  the  same  might  be  applied  by  them  in  aid  of  his 
personal  estate  for  the  purposes  hereinbefore  mentioned,  upon  trust 
to  convey  such  of  the  said  manors  and  hereditaments  as  should  not 
be  sold  to  the  use  of  the  said  Sampson  Eardley  Eardley  for  life,  with 
remainder  to  the  use  of  the  first  and  other  sons  of  the  said  Sampson 
Eardley  Eardley  in  tail  male,  with  remainder,  after  divers  limitations 
which  did  not  take  effect,  as  to  one  undivided  third  part  of  the  said 
manors  and  hereditaments,  to  Maria  Marow  Eardley,  Lady  Saye  and 
Sele,  one  of  the  daughters  of  the  said  Sampson  Loid  Eardley,  for 
her  life,  with  remainder  to  her  sons  sucoessivdy  in  tail,  with  remain- 
ders over ;  and  as  to  one  other  undivided  third  part  to  Charlotte,  wife 
of  Sir  Culling  Smith,  Bart.,  since  deceased,  another  daughter  of  the 
said  Sampson  Lord  Eardley,  for  her  life,  with  remainder  to  her  sons 
successively  in  tail,  with  remainders  over ;  and  as  to  the  other  undi- 
vided third  part,  to  Selina,  wife  of  John  Childers,  Esq.,  another  daugh* 
ter  of  the  said  Sampson  Lcnrd  Eardley,  for  her  life,  with  remainder  to 
her  sons  successively  in  tail,  with  remainders  over.  The  said  Samp- 
son Lord  Eardley,  with  the  privity  of  the  said  Sampson  Eardley 
Eardley,  then  granted  and  assigned  unto  the  said  John  Eardley 
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Wilmot  and  Thomas  Bivett,  their  execntors,  administratorsi  and 
assigns,  all  those  the  said  paintings,  statues,  bronzes,  drawings, 
engravings,  plate,  china,  and  fornitare,  upon  certain  trusts  therein 
specified. 

On  the  18th  of  May,  1814,  a  deed  poll  was  made  by  the  said 
Sampson  Lord  Eardley  and  Sampson  Eardley  Eardley,  and  indorsed 
on  the  said  last-mentioned  indenture,  by  which  he  appointed,  that  if 
the  money  and  arrears  of  debts  due  to  the  said  Sampson  Lord 
Bardley  at  his  decease,  ground  rents  arising  from  houses  or  lands  in 
London  or  Middlesex,  shares  of  public  funds  and  securities  for  money 
of  which  he  should  be  possessed  at  his  decease,  should  be  insufficient 
for  the  payment  of  his  debts  and  legacies,  then  neither  any  other  part 
of  his  personal  estate  nor  his  real  estate  should  be  resorted  to  for 
making  good  the  deficiency,  until  the  whole  of  the  said  sum  of  SOflOOL 
should  have  been  applied  and  exhausted  in  making  good  such  defi- 
ciency. And  on  the  16th  of  December,  1823,  by  another  deed  poll, 
the  said  Sampson  Lord  Eardley  and  Sampson  Eardley  Eardley 
directed  and  appointed  that  a  written  declaration,  signed  by  the  exec- 
utors or  administrators  of  the  said  Sampson  Lord  Eardley,  that  the 
said,  sum  of  50,000iL,  or  any  portion  of  it,  was,  at  the  time  of  the 
making  of  the  said  declaration,  wanted  for  the  purpose  for  which  the 
said  sum  of  50,000^  was  made  raisable  as  aforesaid,  should  be  saf< 
ficient  and  conclusive  evidence  that  the  sum  mentioned  in  the  said 
dedanition  was  so  wanted  for  those  purposes,  and  that  the  receipt  of 
such  executors  or  administrators  should  be  a  sufficient  discharge  for 
'  the  same. 

The  said  Sampson  Lord  Eardley,  by  his  will,  dated  the  25th  of 
June,  1814,  amongst  other  things,  gave  and  bequeathed  unto  the  said 
John  Eardley  Wilmot,  Samuel  Compton  Cox,  Esq.,  since  deceased, 
Francis  Gosling,  Esq.,  since  deceased,  and  the  said  Thomas  Metcalfe, 
their  executors,  administrators,  and  assigns,  such  sum  of  money  as, 
within  one  month  after  the  death  of  the  said  Sampson  Lord  Eardley, 
would  purchase  into  their  names  the  sum  of  16,700^  bank  SL  per 
cent  annuities.  And  the  said  Sampson  Lord  Eardley  thereby  also 
gave  to  them,  the  said  John  Eardley  Wilmot,  Samuel  Compton  Cox, 
Esq.,  Francis  Gosling,  and  Thomas  Metcalfe,  the  sum  of  10,000& 
sterling,  upon  trust  to  transfer  the  said  16,700/.  bank  3/.  per  cent, 
annuities  when  so  purchased,  and  pay  the  said  sum  of  10,000^  to  such 
persons  and  for  such  puiposes  only  as,  notwithstanding  her  coverture, 
the  said  Maria  Marow  Eardley,  Lady  Save  and  Sele,  the  daught^ 
of  the  said  Sampson  Lord  Eardley,  should  by  any  deed  appoint,  and 
in  default  of  appointment  to  her  separate  use. 

The  said  Sampson  Lord  Eaidlev  appointed  the  said  John  Eardley 
Wilmot,  Samuel  Compton  Cox,  Fmncis  Gosling,  and  Thomas  Met- 
calfe executors  of  his  said  last  will. 

On  the  21st  of  December,  A.  D.  1820,  the  said  Sampson  Lord 
Eardley  made  a  codicil  to  his  said  will,  and  thereby  appointed  the 
said  Sir  Thomas  William  Blomefield  and  William  Gosling  executors 
of  his  said  last  will  and  testament,  instead  of  the  said  John  Eardley 
Wilmot  and  Francis  GkMling,  who  had  before  then  died.    And,  on 
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the  22d  of  November,  1823,  the  said  Sampaon  Lord  Eardley  made 
another  codicil  to  his  said  will,  and  thereby  gave  and  bequeathed  the 
sum  of  10,000/.  sterling  to  the  said  Sir  Tbomas  William  Blomefield, 
William  Gosling,  Samuel  Compton  Cox,  and  Thomas  Metcalfe, 
upon  trust  to  stand  possessed  of  the  same  upon  such  and  the  same 
trusts  as  the  said  16,700/. 

On  the  16th  of  June,  1824,  the  said  Sampson  Lord  Eardley  made 
another  codicil,  and  thereby  revoked  the  said  legacy  of  16,700t  2L 
per  cent,  consolidated  annaities  so  given  in  trust  for  the  said  Maria 
Marow  Eardley,  Lady  Save  and  Sele. 

The  said  Sampson  Eardley  Eardley  died  on  the  31st  of  May,  1824, 
without  issue,  and  in  the  lifetime  of  his  father,  and  the  said  Sampson 
Lord  Eardley  died  on  the  2dth  of  December,  1824,  without  revoking 
or  altering  his  said  will  and  codicils  as  to  the  said  appointment  of 
executors  as  aforesaid,  or  as  to  the  said  bequests  of  10,000t,  and 
10,000/.  to  the  said  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  and 
leaving  the  said  Edward  Ravenscroft,  Thomas  Metcalfe,  Samuel 
Compton  Cox,  Sir  Thomas  William  Blome&eld,  William  Gosling, 
and  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  him  surviving. 

After  the  death  of  the  said  Sampson  Lord  Eardley,  the  said  Ed- 
ward Ravenscroft  and  Thomas  Metcalfe  became  entitled  to  the  said 
lands,  tenements,  and  hereditaments,  according  to,  and  under,  and  by 
virtue  of  the  said  secondly-mentioned  indenture  of  the  18th  of  May, 
1814,  upon  trast  as  in  the  same  indenture  limited;  and  the'  said 
Thomas  Metcalfe,  Samuel  Compton  Cox,  Sir  Thomas  William 
BlomeGeld,  and  William  Gosling  duly  proved  the  said  will  and 
codicils  of  the  said  Sampson  Lord  Eardley. 

The  personal  estate  of  the  said  Sampson  Lord  Eardley  was  not 
sufficient  for  the  payment  of  his  debts  and  legacies  without  a  part 
of  the  said  sum  of  50,000/.,  that  is  to  say,  43,687/.  8j.  5d.,  being 
required  in  respect  of  three  legacies,  viz.,  20,000/.  to  the  said  Lady 
Saye  and  Sele,  10,000/.  to  the  said  Dame  Charlotte  Smith,  and  13,000(. 
to  the  said  Selina  Childers. 
■    The  said  Samuel  Compton  Cox  died  on  the  Ist  of  January,  1837, 

By  virtue  of  common  recoveries  suffered  in  or  as  of  Michaelmas 
term,  6  &  7  Geo.  4,  the  respective  estates  tail  of  William  Thomas 
Twisleton  Fiennes,  the  eldest  son  of  the  said  Maria  Marow  Eardley, 
Lady  Saye  and  Sele,  of  Colling  Eardley  Smith,  the  eldest  son  of  the 
said  Charlotte,  wife  of  the  said  Sir  Culling  Smith,  Bart,  and  of  John 
Walbaneke  Childers,  the  eldest  son  of  the  said  Selina,  wife  of  the 
said  John  Childers,  and  the  remainders  and  limitations  over  in  the 
sail!  sivi?ral   undivided  thirds  of  the  said  manors  and  hereditaments 
of  the  said  f^ainpsorj  Lord  Eardley,  were  barred.     And  by  an  inden- 
ture, dated  the  lllli  of  July,  1836,  and  made  between  the  said  Greg- 
ory William  Eardley  Twialetou  Fiennes,  Lord  Saye  and  Sele,  and 
other  necessary  partii-:;,  it  was  agreed  that  a  partition  of  the  said 
id  hereditaments  of  the  said  Sampson  Lord  Eardley  in  the 
dfy-mentioiiL'd  indenture  of  the  18th  of  May,  1814,  com- 
ifd  be  carried  into  efiect  by  and  between  the  said  three 
rf  tile  said  Sampson  Lord  Eardley. 
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On  the  2l8t  of  July,  1826,  the  said  partitioD  of  the  said  estates  was 
duly  carried  into  effect,  and  by  an  indenture  bearing  date  the  20th 
of  September,  1826,  one  undivided  third  part  of  the  said  manors  and 
hereditaments  of  the  said  Sampson  Lord  Eardley  by  the  said  inden- 
ture of  the  18th  of  May,  1814,  limited  to  the  use  of  the  said  Maria 
Marow  Eardley,  Lady  Saye  and  Sele,  for  her  life  as  aforesaid,  was 
limited  and  settled  to  such  uses  as  to  the  said  Maria  Marow  Eardley, 
Lady  Saye  and  Sele,  the  said  Gregory  William  Eardley  Twisleton 
Fiennes,  Lord  Saye  and  Sele,  and  the  said  William  Thomas  Twisle- 
ton Fiennes,  or  the  survivors  of  them,  should  jointly  appoint  And 
by  another  indenture,  bearing  date  the  6th  of  January,  1827,  and  made 
between  the  said  Edward  Kavenscroft  and  Thomas  Metcalfe  of  the 
first  part,  the  Right  Hon.  Gregory  William  Eardley  Twisleton  Fien- 
nes, Lord  Saye  and  Sele,  and  the  Right  Hon.  Maria  Marow  Eardley, 
Baroness  Saye  and  Sele,  his  wife,  and  the  said  William  Thomas 
Twisleton  Fiennes  of  the  second  part,  the  said  Sir  Culling  Smith  and 
Culling  Eardley  Smith  of  the  third  part,  the  said  Selina  Childers  and 
John  Walbancke  Childers  of  the  fourth  part,  Samuel  Forster  and 
John  Cox  of  the  fifth  part,  William  Meyrick  of  the  sixth  part,  the 
said  Thomas  Metcalfe,  Sir  Thomas  William  Blomefield,  and  William 
Gosling  of  the  seventh  part,  and  William  Martin  Forster  of  the 
eighth  part,  after  reciting,  as  the  facts  were,  that  a  partition  of  the 
said  manors  and  hereditaments  of  the  said  Sampson  Lord  Eardley 
had  been  agreed  upon  and  carried  into  effect,  a%d  that,  by  virtue  of 
the  said  partition,  certain  manors  and  hereditaments  in  the  schedule 
thereunto  annexed  mentioned  had  been  allotted  to  the  said  Maria 
Marow  Eardley,  Lady  Saye  and  Sele ;  and  after  reciting  the  payment 
of  all  the  debts  and  legacies,  except  the  legacies  of  10,000/.,  and 
10,000^  in  trust  for  the  said  Lady  Saye  and  Sele,  the  said  legacies 
were  then  raisable  under  the  trusts  therein  mentioned  and  created 
for  that  purpose  by  sale  of  the  entirety,  or  a  sufiicient  part  of  the 
estates  comprised  in  the  said  partition,  but  the  parties  interested  had 
signified  their  desire  that  a  sale  should  not  take  place,  but  that  each 
undivided  third  part  of  the  said  estates,  or  a  competent  part  thereof, 
should  be  charged  with  one  third  of  the  charges  therein  mentioned, 
and  that  Sir  Culling  Smith  had  paid  4666/.  13x.  4i£,  and  that  the 
said  John  Walbancke  Childers  had  paid  1166/.  IZs.  ^d,  in  part  satis- 
faction  of  the  respective  third  parts  of  the  said  legacies,  it  was  wit* 
nessed,  that  the  messuages,  farms,  lands,  tenements,  and  ^lereditameats 
comprised  in  the  schedule  marked  A,  to  the  now^tating  indenture 
annexed,  were,  with  other  hereditaments,  conveyed  to  the  use  of  the 
said  Thomas  Metcalfe,  Sir  Thomas  William  Blomefield,  and  William 
Gosling  for  the  term  of  one  thousand  years  from  the  day  next  before 
the  day  of  the  now-stating  indenture,  (and,  subject  to  the  said  term, 
to  the  uses  declared  by  the  indenture  of  the  20th  of  September,  I826,j 
upon  trust  that  they  should,  by  mortgage,  sale,  or  other  disposition  ot 
all  or  any  part  of  the  said  hereditaments,  and  out  of  the  rents  and 
profits  thereof  raise  the  sum  of  14,166/.  12s.  4</.,  with  interest  at  5L 
per  cent  in  full  satisfaction,  with  the  sums  of  4666/.  13*.  4<i,  and 
1166/.  13*.  4(L  paid  to  them  the  said  trustees  as  aforesaid,  of  the 
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the  22d  of  November,  1823,  the  said  Sampson  Lord  Eardley  made 
another  codicil  to  his  said  will,  and  thereby  gave  and  bequeathed  the 
sum  of  10,000/.  sterling  to  the  said  Sir  Thomas  William  Blomefield, 
William  Gosling,  Samuel  Compton  CJox,  and  Thomas  Metcalfe, 
upon  trust  to  stand  possessed  oi  the  same  ypon  such  and  the  same 
trusts  as  the  said  16,700/. 

On  the  16th  of  June,  1824,  the  said  Sampson  Lord  Eardley  made 
another  codicil,  and  thereby  revoked  the  said  legacy  of  16,700/1  3/L 

Ser  cent  consoUdated  annuities  so  given  in  trust  for  the  said  Maria 
larow  Eardley,  Lady  Save  and  Sele. 

The  said  Sampson  Eardley  Eardley  died  on  the  2l8t  of  May,  1824, 
without  issue,  and  in  the  lifetime  of  his  father,  and  the  said  Sampsoa 
Lord  Eardley  died  on  the  25th  of  December,  1824,  without  revoking 
or  altering  his  said  will  and  codicils  as  to  the  said  appointment  of 
executors  as  aforesaid,  or  as  to  the  said  bequests  of  10,000/.,  and 
10,000/.  to  the  said  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  and 
leaving  the  said  Edward  Ravenscroft,  Thomas  Metcalfe,  Satnuel 
Compton  Cox,  Sir  Thomas  William  Blomefield,  William  Gosling, 
and  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  him  surviving. 

After  the  death  of  the  said  Sampson  Lord  Eardley,  the  said  Ed- 
ward Ravenscroft  and  Thomas  Metcalfe  became  entitled  to  the  said 
lands,  tenements,  and  hereditaments,  according  to,  and  under,  and  by 
virtue  of  the  said  secondly-mentioned  indenture  of  the  18th  of  May, 
1814,  upon  trust  as  in  the  same  indenture  limited;  and  the'  said 
Thomas  Metcalfe,  Samuel  Compton  Cox,  Sir  Thomas  WUliam 
Blomefield,  and  William  Gosling  duly  proved  the  said  will  and 
codicils  of  the  said  Sampson  Lord  Eardley. 

The  personal  estate  ot  the  said  Sampson  Lord  Eardley  was  not 
sufficient  for  the  payment  of  his  debts  and  legacies  without  a  part 
of  the  said  sum  of  50,000/.,  that  is  to  say,  43,687/.  8*.  6rf.,  being 
required  in  respect  of  three  legacies,  viz.,  20,000/.  to  the  said  Lady 
Saye  and  Sele,  10,000/.  to  the  said  Dame  Charlotte  Smith,  and  13,000/. 
to  the  said  Selina  Childers. 
•    The  said  Samuel  Compton  Cox  died  on  the  1st  of  January,  1827. 

By  virtue  of  common  recoveries  suffered  in  or  as  of  Michaelmas 
term,  6  &  7  Geo.  4,  the  respective  estates  tail  of  William  Thomas 
Twisleton  Fiennes,  the  eldest  son  of  the  said  Maria  Marow  Eardley, 
Lady  Saye  and  Sele,  of  Culling  Eardley  Smith,  the  eldest  son  of  the 
said  Charlotte,  wife  of  the  said  Sir  Culling  Smith,  Bart,  and  of  John 
Walbancke  Childers,  the  eldest  son  of  the  said  Selina,  wife  of  the 
said  John  Childers,  and  the  remainders  and  limitations  over  in  the 
said  several  undivided  thirds  of  the  said  manors  and  hereditaments 
of  the  said  Sampson  Lord  Eardley,  were  barred.  And  by  an  inden- 
ture, dated  the  11th  of  July,  1826,  and  made  between  the  said  Greg- 
ory William  Eardley  Twisleton  Fiennes,  Lord  Saye  and  Sele,  and 
other  necessary  parties,  it  was  agreed  that  a  partition  of  the  said 
manors  and  hereditaments  of  the  said  Sampson  Lord  Eardley  in  the 
said  secondly-mentioned  indenture  of  the  18th  of  May,  1814,  com* 
prised,  should  be  carried  into  effect  by  and  between  the  said  three 
daughters  of  the  said  Sampson  Lord  Eardley. 
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On  the  2l8t  of  July,  1826,  the  said  partition  of  the  said  estates  was 
duly  carried  into  effect,  and  by  an  indenture  bearing  date  the  20th 
of  September,  1826,  one  undivided  third  part  of.  the  said  manors  and 
hereditaments  of  the  said  Sampson  Lord  Eardley  by  the  said  inden- 
ture of  the  18th  of  May,  1814,  limited  to  the  use  of  the  said  Maria 
Marow  Eardley,  Iiady  Saye  and  Sele,  for  her  life  as  aforesaid,  was 
limited  and  settled  to  such  uses  as  to  the  said  Maria  Marow  Eardley, 
Lady  Saye  and  Sele,  the  said  Gregory  William  Eardley  Twisleton 
Fienues,  Lord  Saye  and  Sele,  and  the  said  William  Thomas  Twisle- 
ton Fiennes,  or  the  survivors  of  them,  should  jointiy  appoint  And 
by  another  indenture,  bearing  date  the  6th  of  January,  1827,  and  made 
between  the  said  Edward  Ravenscroft  and  Thomas  Metcalfe  of  the 
first  part,  the  Right  Hon.  Gregory  William  Eardley  Twisleton  Fien- 
nes, Lord  Saye  and  Sele,  and  the  Right  Hon.  Maria  Marow  Eardley, 
Baroness  Saye  and  Sele,  his  wife,  and  the  said  William  Thomas 
Twisleton  Fiennes  of  the  second  part,  the  said  Sir  Culling  Smith  and 
Culling  Eardley  Smith  of  the  third  part,  the  said  Selina  Childers  and 
John  Walbancke  Childers  of  the  fourth  part,  Samuel  Forster  and 
John  Cox  of  the  fifth  part,  William  Meyrick  of  the  sixth  part,  the 
said  Thomas  Metcalfe,  Sir  Thomas  William  Blomefield,  and  William 
Gosling  of  the  seventh  part,  and  William  Martin  Forster  of  the 
eighth  part,  after  reciting,  as  the  facts  were,  that  a  partition  of  the 
said  manors  and  hereditaments  of  the  said  Sampson  Lord  Eardley 
had  been  agreed  upon  and  carried  into  effect,  a%d  that,  by  virtue  of 
the  said  partition,  certain  manors  and  hereditaments  in  the  schedule 
thereunto  annexed  mentioned  had  been  allotted  to  the  said  Maria 
Marow  Eardley,  Lady  Saye  and  Sele ;  and  after  reciting  the  payment 
of  all  the  debts  and  legacies,  except  the  legacies  oriO,000£,  and 
10,000^  in  trust  for  the  said  Lady  Saye  and  Sele,  the  said  legacies 
were  then  raisable  under  the  trusts  therein  mentioned  and  created 
for  that  purpose  by  sale  of  the  entirety,  or  a  sufiicient  part  of  the 
estates  comprised  in  the  said  partition,  but  the  parties  interested  had 
signified  their  desire  that  a  sale  should  not  take  place,  but  that  each 
undivided  third  part  of  the  said  estates,  or  a  competent  part  thereof, 
should  be  charged  with  one  third  of  the  charges  therein  mentioned, 
and  that  Sir  Culling  Smith  had  paid  4666^  13s.  M.,  and  that  the 
said  John  Walbancke  Childers  had  paid  1166^  13s.  ^eL  in  part  satis- 
faction of  the  respective  third  parts  of  the  said  legacies,  it  was  wit* 
nessed,  that  the  messuages,  farms,  lands,  tenements,  and  hereditaments 
comprised  in  the  schedule  marked  A,  to  the  now-»tating  indenture 
annexed,  were,  with  other  hereditaments,  conveyed  to  the  use  of  the 
said  Thomas  Metcalfe,  Sir  Thomas  William  Blomefield,  and  William 
Gosling  for  the  term  of  one  thousand  years  from  the  day  next  before 
the  day  of  the  now-stating  indenture,  (and,  subject  to  the  said  term, 
to  the  uses  declared  by  the  indeiitofe  of  the  20th  of  September,  1826,) 
upon  trust  that  they  should,  by  mortgage,  sale,  or  other  disposition  of 
all  or  any  part  of  the  said  hereditaments,  and  out  of  the  rents  and 
profits  thereof  raise  the  sum  of  14,166/.  13s.  4<i,  with  interest  at  5t 
per  cent  in  full  satisfaction,  with  the  sums  of  4666/.  13s.  4<i,  and 
1166/.  13s.  4(L  paid  to  them  the  said  trustees  as  aforesaid,  of  the 
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legacies  amounting  to  20,000^  bequeathed  in  trust  for  the  said 
Marow  Eardley,  Lady  Save  and  Sele,  as  aforesaid. 

By  a  deed  poll,  dated  the  6th  of  February,  1827,  made  by  the  said 
Maria  Marow  Eardley,  Lady  9aye  and  Sele,  in  order  to  enable  her 
said  husband  to  receive  the  two  sums  of  4666^  13^.  4(L  and  1166L 
135.  4d.j  making  together  5833/.  6s.  8d.,  and  in  exercise  of  the  power 
for  that  purpose  given  to  her  by  the  said  will  and  codicils  of  the  said 
Lord  Eardley,  the  said  Maria  Marow  Eardley,  Lady  Saye  and  Sele, 
did  appoint  that  the  said  sum  of  5833/.  6s.  8d.j  parcel  of  the  said 
several  sums  of  10,000/.  and  10,000/.,  should  be  paid  to  her  husband, 
and  the  residue  as  she  should  appoint,  and  in  detault  of  appointment 
it  should  be  paid  to  her  husband. 

The  said  Samuel  Compton  Cox  died  on  the  1st  of  Januarv,  1827, 
and  the  said  William  Gosling  died  on  the  27th  of  January,  1834,  and 
the  said  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  died  on  the  6th 
of  October,  1834,  without  further  exercising  the  power  of  appoint- 
ment in  herself  reserved  as  aforesaid,  leaving  her  said  husband,  Greg- 
ory  William  Eardley  Twisleton  Fiennes,  Lord  Saye  and  Sele,  her 
surviving. 

After  the  death  of  Lady  Saye  and  Sele,  and  before  the  decease  of 
the  said  Gregory  William  Eardley  Twisleton  Fiennes,  Lord  Saye  and 
Sele,  by  further  payments,  the  said  sum  of  14,166/.  135.  4</.  became 
reduced  to  the  sum  of  11,462/.  55.  Sd. 

By  an  indenture,  tearing  date  the  12th  of  August,  1836,  and  made 
between  the  said  Gregory  William  Eardley  Twisleton  Fiennes,  Lord 
Saye  and  Sele,  of  the  first  part,  and  his  son  William  Thomas  T\^ds- 
leton  Fiennes,  of  the  second  part,  the  manors  and  hereditaments 
comprised  in  the  said  schedule  marked  A,  to  the  above-stated  inden- 
ture of  the  6th  of  January,  1827,  were  appointed  and  conveyed  by 
the  said  Gregory  William  Eardley  Twisleton  Fiennes,  Lord  Saye  and 
Sele,  and  WUliam  Thomas  Twisleton  Fiennes,  subject  to  the  said  term 
of  one  thousand  years,  for  securing  11,452/.  55. 3c/.,  being  the  residue  of 
the  said  several  sums  of  10,000/.  and  10,000/.  then  remaining  unpaid, 
to  the  use  of  them,  the  said  Gregory  William  Eardley  Twisleton 
Fiennes,  Lord  Saye  and  Sele,  and  William  Thomas  Twisleton 
Fienn«^  and  the  survivor  of  them  in  fee. 

On  the  13th  of  November,  1844,  the  said  Gregory  William  Eard- 
ley  Twisleton  Fiennes,  Lord  Saye  and  Sele,  died,  whereupon  his  said 
son  William  Thomas  Twisleton  Fiennes  became  Lord  Saye  and 
Sele,  and  then  >>Qcame  and  was  seized  of  the  said  last-mentioned 
manors  and  hereditaments  in  the  said  indenture  of  the  12th  of 
August,  1836,  comprised,  and  also  became  and  was  entitled  as 
residuary  legatee,  under  the  will  of  his  said  father,  to  the  residue  of 
the  said  several  sums  of  10,000/.  and  10,000/.  then  remaining  raisa- 
ble  under  the  trusts  of  the  said  term  of  one  thousand  years,  that  is 
to  say,  11,452/.  55.  2d. 

The  said  William  Thomas  Twisleton  Fiennes,  Loid  Saye  and  Sele, 
was  desirous  that  the  money  in  question  should  not  be  actually  raised 
out  of  the  said  estates  so  vested  in  him,  but  that  the  charge  should 
be  merged  in  the  said  estates,  and  that  the  said  estates  should  be 
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exonerated  from  the  said  charge ;  and  it  was  therefore  agreed  amongst 
all  the  parties,  that  such  object  should  be  effected  by  the  deed  next  here- 
inafter stated,  and  that  the  said  William  Thomas  Twisleton  Fiennes^ 
Lord  Saye  and  Sele,  should  accept  such  merger  of  the  said  charge 
out  of  the  term  of  one  thousand  years  from  the  said  Thomas  Metcaue 
and  Sir  Thomas  William  Blomefield,  as  a  satisfaction  and  discharge 
of  the  said  remainder  of  the  said  legacies  of  10,000/.  and  10,000/. 

In  pursuance  of  such  agreement,  and  by  an  indenture  bearine;  date 
the  10th  of  July,  1845,  made  between  the  said  Thomas  Metcalfe  and 
Sir  Thomas  William  Blomefield  of  the  one  part,  and  the  said  Wil- 
liam Thomas  Eardley  Twisleton  Fiennes,  Lord  Saye  and  Sele,  of  the 
other  part,  the  said  term  by  the  said  indenture  of  the  6th  of  January, 
1827,  granted,  was  surrendered  and  became  merged  in  the  inheritancei 
and  the  said  William  Thomas  Eardley  Twisleton  Fiennes,  Lord  Saye 
and  Sele,  then  accepted  and  received  the  said  merger  and  the  said 
execution  of  the  said  deed  poll  in  full  satisfaction  and  discharge  of 
the  said  remainder  of  the  said  legacies  of  10,000/.  and  10,000/.,  and, 
by  means  of  the  aforegoing  proceedings  and  of  the  said  surrenderi 
the  residue  of  the  said  legacies  of  10,000/.  and  10,000/.  became  satis- 
fied and  discharged,  according  to  the  true  intent  and  meaning  of  the 
said  last  will  and  testament  and  codicils  of  the  said  Sampson  Lord 
Eardley,  and  of  the  said  secondly-mentioned  indenture  of  the  8th  of 
May,  1814. 

The  3aid  Maria  Marow  Eardley,  Lady  Save  and  Sele,  was  a 
daughter  of  the  said  testator  Sampson  Lord  Eardley. 

The  commissioners  of  inland  revenue  claim  and  demand  from  the 
said  Thomas  Metcalfe  and  Sir  Thomas  William  Blomefield  pay- 
ment of  200/.,  as  the  amount  of  duty  payable  in  respect  of  the  skid 
legacies  of  10,000/.  and  10,000/.  so  satisfied  as  aforesaid ;  but  the  said 
Thomas  Metcalfe  and  Sir  Thomas  William  Blomefield  refuse  to  pay 
the  same  or  any  part  thereof. 

The  question  for  the  opinion  of  the  court  was,  whether  any  and 
what  amount  of  legacy  duty  was  payable  under  the  above  circum- 
stances. If  the  court  should  be  of  opinion  that  legacy  duty  was 
payable,  then  judgment  would  be  entered  for  the  crown  for  such  sum 
as  should  be  so  considered  to  be  payable.  If  the  court  should  be  of 
a  contrary  opinion,  then  a  nolle  prosequi  was  to  be  entered. 

Orompton,  for  the  crown.  The  duty  has  been  paid  upon  the  8547/, 
14^.  9^,  and  the  question  is  as  to  the  residue.  Both  the  sums  of 
10,000/.  are  pecuniary  legacies  left  by  the  will,  and  there  is  nothing 
in  the  statute  to  exempt  them.  They  are  legacies  of  personalty,  ana 
the  accident  that  the  estate  was  not  sold  does  not  afiect  the  right  of 
the  crown  to  the  duty. 

[Martiny  B.  Is  it  not  as  if  A.  had  an  estate  subject  to  a  charge  to 
B.,  and  B.  bequeathed  the  charge  to  A.  ?] 

Yes ;  and  The  Attorney  General  v.  nblford^  1  Price,  426,  decides, 
that  where  the  party  bene6cially  interested  elects  to  take  the  estate  in 
specie,  the  duty  is  still  payable,  just  as  if  the  estate  had  been  sold. 
There  is  a  satisfaction  of  the  legacy  within  the  meaning  of  the  36 
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been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it 
shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agree- 
ment  expressly  given  or  made  for  that  purpose  by  deed  or  writing." 
The  1st  section  having  provided  a  time  of  limitation  for  claims  of 
common  and  profits  a  prendre^  and  the  3d  for  claims  to  light  and  air, 
the  4th  enacts,  that  <<  each  of  the  respective  periods  of  years  herein 
before  mentioned  shall  be  deemed  and  taken  to  be  the  period  next 
before  some  suit  or  action  wherein  the  claim  or  matter  to  which  such 
period  may  relate  shall  have  been  or  shall  be  brought  into  question ; 
and  no  act  or  other  matter  shall  be  deemed  to  be  an  interruption 
within  the  meaning  of  this  statute,  unless  the  same  shall  have  been 
or  shall  be  submitted  to  or  acquiesced  in  for  one  year  after  the  party 
interrupted  shall  have  had  or  shall  have  notice  thereof,  and  of  the 
person  making  or  authorizing  the  same  to  be  made."  We  contend, 
that,  when  there  has  been  a  general  user  for  a  period  exceeding  the 
twenty  or  forty  years  exacted  by  the  statute,  the  right  is  not  lost  by 
want  of  proof  of  its  continuance  for  a  year  or  two  previous  to  the 
commencement  of  the  suit. 

j^Platti  B.  What  then  do  you  do  with  the  6th  section,  by  which 
it  IS  enacted,  that  "  in  the  several  cases  mentioned  in  and  provided 
for  by  this  act  no  presumption  shall  be  allowed  or  made  in  favor  or 
support  of  any  claim,  upon  proof  of  the  exercise  or  enjoyment  of  the 
right  or  matter  claimed  for  any  less  period  of  time  or  number  of  years 
than  for  such  period  or  number  mentioned  in  this  act  as  may  be 
applicable  to  the  case  and  to  the  nature  of  the  claim  "  ?  According 
to  your  argument,  an  enjoyment  for  eighteen  years  would  support  a 
user  for  twenty.] 

No ;  the  meaning  of  the  statute  is  this :  If  you  prove  an  enjoy- 
ment for  less  than  the  twenty  or  forty  years,  as  the  case  may  be,  no 
presumption  can  be  made;  but  if  you  prove  acts  of  enjoyment  extend- 
ing over  a  period  longer  than  twenty  or  forty  years,  &a,  with  a  sub- 
sequent interruption,  it  is  a  question  for  the  jury  whether  the  right  did 
not  exist  during  the  required  time.  Indeed,  an  opposite  construction 
would  lead  to  absurdity,  for  enjoyment  during  every  moment  of  the 
prescribed  time  is  impossible,  and  enjoyment  must  be  coextensive 
with  the  wants  of  the  party  entitled  to  the  right.  Flight  v.  J%amaSj 
11  Ad.  &  El.  688,  clearly  shows  that  it  is  not  necessary  to  prove  ah 
actual  enjoyment  during  the  whole  time :  it  was  there  held,  that  the 
clause  in  the  4th  section  of  this  statute,  that  an  interruption  to  be 
effectual  must  be  acquiesced  in  for  a  year,  is  not  limited  to  an  inter- 
ruption in  the  middle  of  the  term  of  twenty  or  forty  yekrs,  but  is 
equally  applicable  to  an  interruption  ending  with  the  last  of  the  series 
of  years.  In  Hall  v.  Smft,  4  Bing.  N.  C.  381,  Tindal,  C.  J.,  says, 
"  The  second  objection  is,  that  though  the  stream  was  proved  to  have 
flowed  to  the  plaintiff's  premises  more  than  twenty  years  ago,  yet  as 
there  was  some  interruption  before  the  twenty  years  began  to  ran, 
and  the  stream  did  not  flow  again  in  its  former  course  till  within 
nineteen  years,  there  is  a  want  of  sufficient  evidence  to  support  the 
plaintifi^B  claim.    But  it  would  be  very  dangerous  to  hold  that  a 
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party  should  lose  his  right  in  consequence  of  such  an  interruption ; 
if  such  were  the  rule,  the  accident  of  a  dry  season,  or  other  causes 
over  which  the  party  could  have  no  control,  might  deprive  him  of  a 
right  established  by  the  longest  course  of  enjoyment." 

[AldersoUj  B.  This  shows  the  danger  of  putting  in  words  —  a 
thing  which  persons  who  prepare  codes  pever  understand.  Those 
who  drew  this  statute  said  they  would  get  rid  of  fictions  in  cases  lilce 
the  present,  and  meant  to  do  so ;  instead  of  which,  they  establish  that 
nineteen  years  means  twenty  years.! 

The  case  of  Parker  v.  Mtchellj  ll  Ad.  &  El.  788,  will  probably  be 
relied  on,  and  is  certainly  in  point  against  the  defendant ;  but  its 
authority  has  been  very  much  shaken  by  the  more  recent  case  of  Carr 
V.  Foster^  3  Q.  B.  581,  which  seems  in  point  to  the  present ;  and  the 
language  of  Patteson,  J.,  there  is  the  more  remarkable,  as  he  was  one 
of  the  judges  who  decided  the  former  case.  In  the  latter  case  it  was 
held,  that  where  proof  is  given  of  a  right  enjoyed  at  the  time  of  the 
action  brought,  and  for  thirty  years  before,  but  disused  during  any 
part  of  the  intermediate  time,  it  is  always  a  question  for  the  jury 
whether  at  that  time  the  right  had  ceased,  or  was  still  substantially 
enjoved ;  and  that  the  inference  to  be  drawn  from  the  facts  proved 
on  this  point  is  not  a  presumption  within  the  meaning  of  the  6th  sec- 
tion. As  to  the  claim  for  judgment  non  obstante  veredicto^  the  case 
of  Jones  v.  Pricej  3  Bing.  N.  C.  52,  is  an  express  authority  that  a  plea 
under  this  statute  is  good  without  the  word  ^  next "  before  <<  the  com- 
mencement of  the  suit." 

GreaveSy  in  support  of  the  rule.  The  court  is  bound  to  look  to 
the  time  covered  by  pleas  like  the  present  Any  antecedent  time  is 
irrelevant  except  in  cases  where  it  is  doubtful  whether  the  usage  dur- 
ing a  portion  of  the  alleged  time  was  a  usage  of  right,  in  which  case 
antecedent  usage  may  be  employed  to  explain  it  But  when,  as  here^ 
a  plea  sets  up  an  actual  user  and  enjoyment  for  twenty  or  forty  yeeurs 
before  action  brought,  it  is  not  supported  by  proof  of  a  user  coming 
down  only  to  two  years  before  that  time.  Proof  of  user  is  not  indeed 
required  for  every  day  of  the  twenty  years,  or  down  to  the  very  mo- 
ment of  bringing  the  action,  but  atsubstantial  enjoyment  must  be 
shown  from  the  terminus  a  quo  to  the  terminus  ad  quern.  It  is  absurd 
to  call  on  a  jury  to  presume  that  a  man  has  enjoyed  something  dur- 
ing two  years,  when  the  evidence  shows  he  has  not  enjoyed  it,  and 
from  thence  to  make  a  second  presumption  that  that  enjoyment  was 
a  rightful  one.  Another  reason  why  nothing  short  of  actual  user  can 
satisfy  the  statute  is,  that  the  effect  of  user  during  the  prescribed  time 
is  to  give  a  party  a  right  over  another  man's  property,  which,  under 
the  old  law,  might  have  been  defeated  by  showing  the  origin  of  the 
usage  or  unity  of  possession.  It  should  also  be  remembered  that  acts 
of  user  are  things  known  to  the  party  doing  them,  but  of  which  the 
person  against  whom  the  right  is  claimed  may  be  ignorant.  One  of 
the  earliest  cases  on  this  statute  was  Wright  v.  WiUiamSj  Tyr.  &  G. 
376,  where  the  court,  in  delivering  judgment,  say,  "  We  are  of  opinion 
that  it  is  imoossible  to  construe  the  act  of  Parliament  (2  &  3  WilL4, 


454  COURT  OF  EXCHEQUER,  1851. 

_  » 

Lowe  V.  Carpenter. 

c.  71)  as  intending  that  the  periods  of  years  mentioned  should  tenni- 
nate  at  a  different  time  from  that  fixed  in  express  and  positive  terms. 
If  the  words  of  the  statute  were  capable  of  being  modified,  so  as  to 
avoid  an  inconvenience  plainly  and  manifestly  arising  from  a  strict 
construction  of  them,  we  ought  to  do  so ;  but  here  the  words  are  pre- 
cise and  unambiguous,  and  the  mischief  suggested  is,  i^rbaps,  ratiier 
apparent  than  real." 

So  in  Onley  v.  Crordiner^  4  M.  &  W.  496,  Parke,  B.,  in  delivering 
judgment,  says, ''  The  plea  of  actual  enjoyment  as  of  right  of  a  way 
over  the  locus  in  quOy  for  twenty  years  next  before  the  commencement 
of  the  suit,  cannot  be  supported.  We  are  all  cleariv  of  opinion  that, 
in  order  to  entitle  the  defendant  to  the  benefit  of  the  statutory  plea, 
it  must  be  an  enjoyment  of  the  easement  as  such,  and  as  of  right,  for 
a  conttmums  period  of  twenty  years  next  before  the  suit,  without  such 
interruption  as  is  defined  in  the  act"  In  Jones  v.  Price^  3  Bing.  N.  C. 
52,  Tindal,  C.  J.,  says,  <'  It  seems  to  me  that  the  4th  section  of  the 
stat  2  &  3  Will.  4,  c  71,  is  nothing  but  an  exposition  of  the  proof 
required  to  establish  the  right.  It  is  a  mere  question  of  evidence,  and 
if  the  plaintiff  joins  in  the  issue  now  offered,  the  defendant  will  not 
be  able  to  get  out  of  the  proof  of  the  enjoyment  of  the  right  for  thirty 
years  next  before  the  action."  Bickards  v,  Fry^  7  Ad.  a&  EL  698,  is 
the  converse  of  that  case.  THe  relied  on  Parker  v.  MUchell  as  being 
expressly  in  point,  and  cited  the  language  of  this  court  in  Ward  v. 
Robins,  15  M.  &  W.  237 ;  and  Alderson,  B.,  referred  to  Bailey  v. 
Appleyard,  8  Ad.  &  El.  161,  779.1  The  case  of  Carr  V.  Foster  is  dis* 
tinguishable  in  several  ways.  First,  there  was  evidence  of  usage 
from  the  terminus  a  quo  to  the  terminus  ad  quern,  the  interruption 
being  at  an  intermediate  point  of  time.  Secondly,  the  declaration 
was  general,  and  might  have  been  supported  by  proof  of  an  im« 
memorial  right,  independently  of  the  statute.  Thirdly,  it  was  under 
a  different  section  of  the  statute ;  and  a  right  of  common  differs  from 
a  right  of  way  in  this,  that  it  is  used  over  different  pieces  of  ground 
each  vear.  Fourthly,  the  nonuser  there  was  explained  by  showing 
that  tne  owner  of  the  right  of  common  had  no  cattle  during  the  time. 

Parke,  B.  This  rule  must  fas  made  absolute  to  enter  the  verdict 
for  the  plaintiff,  with  nominal  damages,  unless  the  defendant  will 
pay  the  costs  of  the  action  and  amend  his  pleadings  by  putting  on  « 
the  record  a  plea  of  a  non-existing  grant  or  prescription,  it  he  thinks 
his  evidence  will  support  it  Parker  v.  Mitchell  is,  in  fact,  precisely 
in  point  If  there  had  been  no  decision  on  the  subject,  I  should  have 
been  disposed  to  think  that  the  stat  2  &  3  Will.  4,  c.  71,  applied  to 
cases  where  there  has  been  a  frequent  exercise  of  the  supposed  rights 
once  a  year  at  least ;  for  there  is  a  clause  in  the  statute,  that  ''  no 
act  or  other  matter  shall  be  deemed  an  interruption  unless  submitted 
to,  or  acquiesced  in,  for  one  year,"  which  evidently  points  to  that 
description  of  right  which  is  exercised  at  least  once  a  year,  and,  if 
interrupted  for  a  year,  is  defeated.  But  Parker  v.. MUchell  says 
there  must  be  some  enjoyment  of  the  right  at  the  end  as  well  as  at 
the  beginning  of  the  period,  which  meand,  I  think,  some  actual,  not 
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constructive,  enjoyment  during  that  period.  There  is  certainly  some 
difficulty  in  reconciling  that  decision  with  the  subsequent  decision 
in  Ccvrr  v.  Foster^  though  they  may,  perhaps,  be  reconciled  by  taking 
a  distinction  between  enjoyment  in  the  beginning,  at  the  end,  and  in 
the  middle  of  the  term.  If,  however,  it  were  necessary  to  decide  that 
the  two  cases  were  irreconcilable,  I  think  the  more  correct  view 
would  be,  that  no  right  could  be  obtained  unless  a  user  at  least  once 
a  year  during  twenty,  thirty,  or  forty  years,  as  the  case  may  be,  were 
proved.  No  doubt  there  is  great  difficulty  in  carrying  the  statute 
into  effect,  and  this  shows  how  extremely  difficult  it  is  to  alter  the 
law  so  as  to  put  *an  end  to  questions,  the  effect  of  the  alteration 
often  being  to  raise  more  questions  than  there  were  before.  I  think 
Parker  v.  Mitchell  quite  in  point,  and  am  by  no  means  satisfied  that 
it  is  wrong ;  and  if  so,  this  plea  has  not  been  proved,  and  the  verdict 
must  be  entered  for  the  plaintiff.  No  doubt  the  statute  requires  in 
words  j[as  aLready  explained  in  Wcurd  v.  Robins)  that  the  period  of 
time  ox  enjoyment  should  be  the  whole  period  of  twenty,  thirty- 
years,  &c.,  and  that  it  should  continue  up  to  the  commencement  of 
the  suit  It  is  quite  impossible  to  have  actual  enjovment  up  to  the 
very  moment,  or  even  within  a  day  or  a  week  ol  the  time  when 
the  action  was  brought;  and  I  think  the  true  construction  of  the 
statute  is,  that  some  such  act  must  have  taken  place  within  the 
year. 

Alderson,  R  I  am  of  the  same  opinion.  Pa/rker  v.  Mitchell 
decides  that  enjoyment  during  the  last  year  is  nAaterial;  Bailey  v. 
Appleyard  says  the  first  year  also  is  material ;  and  Carr  v.  Foster 
seems  to  intimate  that  the  intermediate  ones  are  not  so.  Whether 
that  distinction  be  sound  or  not,  it  certainly  is  a  convenient  one,  for 
it  is  easy  to  prove  enjoyment  at  the  beginning  or  the  end  of  the 
term  —  one  or  two  witnesses  would  suffice  for  that ;  but  it  might 
require  forty  witnesses  if  such  proof  were  required  for  every  year 
between  those  limits. 

Platt,  B.  The  statute  says  no  right  shall  be  gained  except  by 
enjoyment  for  the  full  periods  specified  in  the  several  sections ;  and 
the  4th  section  distinctly  points  out  the  time  from  which  the  enjoy- 
ment is  to  run.  In  the  present  case,  proof  has  not  been  given  of  such 
enjoyment ;  and,  therefore,  in  accordance  with  the  statute,  and  the 
decision  in  Parker  v.  MxtcheU^  which  seems  to  me  to  be  good  law, 
this  rule  must  be  made  absolute. 

Martin,  B.  The  question  turns  on  the  construction  of  this  stat* 
ute,  which  should  be  construed  according  to  the  plain  grammatical 
meaning  of  the  words.  It  says  the  right  must  arise  from  actual 
enjoyment  during  a  certain  number  of  years  previous  to  the  com- 
mencement of  the  suit ;  and  the  4th  section,  as  my  brother  Piatt 
has  observed,  points  out  the  time  from  which  the  calculation  is  to  be 
made.  How  is  it  possible  a  man  can  be  said  to  have  enjoyed  the 
thing,  if  the  two  are  deficient?    I  think  Pa/rker  v.  MitcheU  was 
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rightly  decided,  and  the  judgment  in  Ward  v.  Robins  gives  the  trae 
view  of  this  matter. 

Rule  absolute  to  enter  a  verdict  for  ike  plaintiffy  voith  nominal 
damages^  unless  the  defendant  within  a  fortnight  gives  notice  to  the 
plaintiff  that  he  wishes  to  have  a  new  trial  on  payment  of  costs^  and 
then  the  defendant  to  be  at  liberty  to  add  pleas  of  a  right  by  prescrip- 
tion and  non-existing  grant.  The  costs  to  be  paid  on  adding  the 
pleas,  and  the  defef^nt  to  take  such  notice  of  trial  as  the  plaintiff 
can  give. 


The  Attorney  General  v.  Metcalfe  ic  another.^ 

Hilary  Term,  Jannaiy  24,  1851. 

Legacy  Duty  — •  Discretion  of  Trustees  to  sell — Payment  and  Satis^ 

faction  of  Legacy. 

A.  B.,  and  C.  his  eldest  son  and  heir  apparent,  by  indenture  dated  the  9th  of  Jannaiy,  1800, 
Joined  in  conveying  certain  lands  and  hereditaments  of  A.  B.  to  trustees,  for  a  term  of  one 
hundred  years,  subject  to  certain  trusts  during  the  joint  lives  of  A.  B.  and  C,  and  with 
power  of  revocation,  and  with  divers  remainders  over.  By  indenture  of  the  18tii  of  May, 
1814,  reciting,  inUr  alia,  that  A.  B.  was  not  possessed  of  sufficient  personal  estate  to  pay 
the  debts  he  might  owe  and  the  legacies  he  might  bequeath  at  his  aeath,  without  the  sale 
of  his  family  pictures,  &c.,  A.  B.  and  C,  after  revoking  the  trusts  of  the  deed  of  the  9th 
of  January,  1800,  appointed  that  the  said  lands,  &c.,  should  be  held  by  certain  tmsteet,  in 
trust,  to  sell  within  m  months  after  the  death  of  A.  B.  so  much  as  would  raise  a  sum 
necessary  for  the  payment  of  his  debts  and  legacies,  not  exceeding  50,0002.,  the  same  to 
be  paid  to  his  executors  and  applied  in  aid  of  nis  personal  estate,  (onlj  certain  portions 
of  which  personal  estate  were,  by  deed  poll  of  the  18th  of  May,  1814,  directed  to  be  used 
prior  to  such  50,000/.  being  raised,)  with  a  further  trust  to  oonvev  what  should  not  be  sold 
to  C.  for  life,  with  certain  remainders  and  limitations,  and  in  de&ult  of  such  taking  effect, 
with  remainder,  as  to  one  undivided  third  to  Lady  S.  and  S.,  a  daughter  of  A.  B.,  for  life 
with  remainders  to  her  sons,  in  tail ;  and  as  to  the  two  other  undivided  thirds  to  D.  and  E., 
two  other  daughters  of  A.  B.,  severally,  with  divers  remainders  over.  By  will,  dated  the  25th 
of  June,  1814,  and  several  subsequent  codicils,  A.  B.  appointed  M  and  others  executors,  and 
bequeathed  to  them  two  sums  of  10,000/.,  in  trust,  for  such  purposes  as,  notwithstanding 
her  coverture,  Lad^  S.  and  8.  should  appoint,  and,  in  default  of  appointment,  to  her  sepa- 
rate use.  C.  died  m  the  lifetime  of  A.  B.,  without  issue,  and  A.  6.  himself  died  the  25th 
of  December,  1824,  without  altering  his  said  will  and  codicils,  and  leaving  Lady  S.  and  S., 
D.  and  E.,  respectively  married  and  surviving.  The  personal  estate  of  A.  B.  was  insaffi- 
dent  for  the  payment  of  his  debts  and  legacies  without  part  of  the  50,000/.  being  raised. 
By  virtue  of  common  recoveries,  the  respective  estates  tail  of  the  sons  of  Lady  S.  and  S., 
C.  D.  and  £.  were  barred ;  and  by  deed,  dated  the  11th  of  July,  1826,  between  all  neces- 
sary parties,  it  was  agreed  that  a  partition  of  the  estates  mentioned  in  the  deed  of  the  18th 
of  May,  1814,  shooldtake  place. 

The  partition  was  accordingly  effected  by  deed  of  the  21st  of  July,  1826,  and  by  indenture 
of  the  20th  of  September,  1826,  one  undivided  third  part  was  settled  to  such  uses  as  Lady 
S.  and  S.,  her  husband,  and  her  eldest  son,  J.  F.,  &c.,  or  the  survivor  of  them,  should  ap- 

Eoint.  By  deed  of  January,  1827,  between  Lady  8.  and  8.,  D.  and  E.,  and  thdr  respective 
nsbands  and  other  neoessajy  parties,  after  reciting  that  a  partition  had  t^en  place,  and 
certain  lands,  &c.,  were  allotted  to  Ladv  8.  and  8.*,  that  the  debts  and  legacies  had  been 
paid,  except  the  two  sums  of  10,000/.,  which  were  raisable  by  sale  of  so  much  of  the  estate 
as  might  be  required,  but  that  the  parties  had  agreed  that,  mstead  of  a  sale  taking  phiee, 
each  undivided  third  part  should  be  chaiged  wiUi  one  tfiird  of  such  legacies ;  that  certain 
sums  had  been  paid  to  the  executors  of  A.  B.,  in  part  satisfaction  of  two  of  the  respective 

III  -    — 
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fluid  parti,  it  was  witnewed  that  certain  lands,  spedflcd  in  a  sehednle  annexed  to  the  deed 
marked  A,  were  conveyed  to  the  use  of  the  ezecntors  of  the  will  of  A.  B.,  for  a  term  of 
one  thousand  years,  and  subject  thereto  to  the  uses  declared  by  the  indenture  of  the  20th 
of  September,  1826,  npon  trust,  to  raise,  by  mortgage  or  sale,  the  snm  of  14,166/.  13s.  Ad^ 
being  the  amount  left  unpaid  of  the  two  legacies  of  10,000/.  to  Lady  S.  and  S.  By  deed, 
dated  the  6th  of  February,  1827,  Lady  S.  and  S.  appointed  the  sum  of  5833/.  6«.  8dl,  which 
had  been  received  by  the  executors,  as  above  mentioned,  to  her  husband,  and  also  the 
residue,  in  defiuilt  of  farther  appointment,  and  died  on  the  6th  of  October,  1834,  without 
having  made  any  such  appointment,  leaving  her  hnsband  her  surviving ;  but,  prior  to  her 
death,  the  14,166/.  was,  by  farther  payments,  reduced  to  11,452/.  5s.  sitf.  By  indenture, 
dated  tiie  12th  of  Augnst,  1836,  made  between  Lord  S.  and  S^  end  T.  F.,  his  eldest  son, 
the  lands,  &C.,  comprised  in  the  said  schedule  A  were  conveyed,  subject  to  the  said  term 
of  one  thousand  years,  for  securing  the  said  sum  of  11,452/.  5s.  3</.,  to  the  use  of  the  said 
Lord  S.  and  S.  and  T.  F.,  and  the  survivor  of  them.  On  the  13th  of  November,  1844, 
Lord  S.  and  8.  died ;  whereupon  the  said  son,  T.  F.,  became  seized  of  the  lands,  &c,  com- 
prised in  the  deed  of  the  12th  of  August,  1836,  and  was  entitled,  as  residnary  legatee  under 
the  will  of  his  father,  to  the  said  residue  of  the  two  legacies  of  10,000/.  By  deed  of  the 
10th  of  July,  1845,  made  between  the  sarvivlng  executors  of  A.  B.  and  T.  F.,  (then  become 
Lord  8.  and  8.,)  the  said  term  created  by  the  deed  of  the  6th  of  January,  1827,  was  surren- 
dered and  became  meiged  in  the  inheritance,  and  Lord  T.  F.  accepted  the  said  merger  in 
full  satisfaction  and  discharge  of  the  legacies  of  10,000/.  and  10,000/.,  and  the  said  residue 
was  thereby  satisfied  and  discharged :  - 

Hdd,  that  the  legacy  duty  was  payable  by  the  executors  of  A.  B.  upon  the  whole  20,000/.,  as 
so  much  of  the  50,000/.  as  was  required  was  personalty,  and  the  transaction  by  which  the 
term  was  meiged  amoonted  to  a  payment  of  ttie  residue  of  the  legacies. 

This  was  an  information  for  legacy  duties  claimed  from  the  execU' 
tors  of  the  will  of  the  late  Sampson  Lord  Eardley,  in  respect  of 
legacies  given  to  his  daughter,  the  late  Lady  Save  and  Seie.  The 
defendant  pleaded  nil  debet^  and  after  issue  joined,  by  consent  of  the 
parties,  the  facts  were  stated  in  a  special  case  for  the  opinion  of  the 
court 

Case.  By  deed  of  lease  and  release,  dated  the  9th  of  January,  1800, 
and  made  between  Sampson  Lord  Eardley  and  Sampson  Eardley 
Eardley,  the  eldest  son  and  heir  apparent  of  the  said  Sampson  Lord 
Eardley,  of  the  first  part,  John  Wilmot  and  Thomas  Rivett,  Esqs.,  of 
the  second  part,  the  said  Sir  Thomas  Blomefield  of  the  third  part, 
and  Eardley  Wilmot  and  Edward  Bavenscroft,  Esqs.,  of  the  fourth 
part,  certain  land«,  tenements,  and  hereditaments  particularly  men- 
tioned and  described  in  the  said  indenture  were  released  and  conveyed 
by  the  said  Sampson  Lord  Eardley  and  Sampson  Eardley  Eardley, 
amongst  other  things,  subject  to  .a  power  of  revocation  to  the  use  of 
the  said  Sir  Thomas  William  Blomefield  for  a  term  of  one  hundred 
years,  for  securing  an  annual  rent  charge  of  20002.  to  the  said  Samp* 
son  Eardley  Eardley  during  the  joint  lives  of  himself  and  the  said 
Sampson  Lord  Eaidley,  subject  thereto  to  the  use  of  the  said  Samp- 
son Eardley  Eardley  and  his  sons  in  tail  male,  with  divers  remaindeis 
over. 

By  indenture,  dated  the  18th  of  May,  1814,  and  made  between  the 
said  Sampson  Lord  Eardley  of  the  first  part,  the  said  Sampson 
Eardley  Eardley  of  the  second  part,  the  said  John  Wilmot  (by  the 
name  of  John  Eardley  Wilmot)  and  Thomas  Rivett  of  the  third 
part,  and  the  said  Edward  Ravenscroft  and  Thomas  Metcalfe  of  the 
fourth  part,  reciting,  among  other  things,  that  the  said  Sampson  Lord 
Eardley  was  not  possessed  of  personal  estate  sufiicient,  in  the  event 
of  his  death,  to  discharge  all  the  debts  he  might  probably  owe,  and 
VOL.  VI.  39 
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sach  legades  as  he  might  pfobaMy  bequeath,  without  resbituig  to  a 
sale  of  his  family  and  other  pictures,  plate,  and  other  articles  of  a  simi- 
lar natare,  and  that,  therefore,  the  said  Sampson  Eardley  Eaidley  had 
agreed,  for  the  accommodation  of  the  said  Sampson  Lord  Eardley, 
to  join  with  him  in  chai^ng  the  said  manors  and  other  hereditaments 
which  were  then  legally  or  equitably  subject  to  the  limitations  con- 
tained in  the  said  first-mentioned  indentnre,  with  the  sum  of  50,000/L 
sterling  to  be  raised  after  the  death  of  the  said  Sampson  Lord 
Eardley,  and  applied  in  augmentation  of  his  personal  estate  in  man- 
ner in  the  said  secondly-mentioned  indenture  mentioned,  for  eflecting 
which  purposes  they  had  agreed  to  exercise  the  said  power  of  revoca- 
tion, and  new  appointment  reserved  to  them  by  the  said  first-men- 
tioned indenture ;  and  that  it  had  been  agreed  that  the  said  Sampson 
Lord  Eardley  should  assign  to  trustees  the  paintings,  statues,  broozes, 
drawings,  engravings,  plate,  china,  and  furniture  in  Belvidere  House 
and  Grosvenor  Street  House  upon  the  trusts  of  the  said  secondly- 
mentioned  indenture  declared,  they,  the  said  Sampson  Lord  Eardley 
and  Sampson  Eardley  Eardley,  did  revoke  the  trusts  and  powers  in 
the  indenture  of  the  9th  of  January,  1800,  mentioned,  and  which 
were  then  subsisting  and  capable  of  taking  effect,  and  did  diiecti 
limit,  and  appoint  that  all  the  said  lands,  tenements,  and  heredita- 
ments should  be  and  remain  unto  and  to  the  use  of  the  said  Edward 
Bavenscroft  and  Thomas  Metcalfe,  their  heirs  and  assigns,  upon  cei^ 
tain  trusts  during  the  life  of  the  said  Sampson  Lord  Eardley,  and 
after  his  decease  upon  trust  within  six  calendar  months,  to  be  com- 
puted from  the  day  of  his  decease,  by  sale  fand  not  by  mortgage)  of 
any  competent  part  of  the  said  manors  and  other  h^editaments,  to 
raise  such  sum,  not  exceeding  50,0002.,  as  should  be  necessary  to  make 
good  the  deficiency  of  the  personal  estate  of  the  said  Sampson  Lord 
Eardley  in  payment  of  hin  debts  and  legacies,  and  in  aid  orthe  same, 
and  should  pay  the  sum  so  raised  to  hlb  ojiecutors  or  administrators, 
to  the  intent  that  the  same  might  be  applifc^i  by  them  in  aid  of  his 
personal  estate  for  the  purposes  hereinbefore  mentioned,  upon  tiust 
to  convey  such  of  the  said  manors  and  hereditaments  as  should  not 
foe  sold  to  the  use  of  the  said  Sampson  Eardley  Eardley  for  life  with 
remainder  to  the  use  of  the  first  and  other  sons  of  the  said  Sampson 
Eardley  Eardley  in  tail  male,  with  remainder,  after  divers  limitations 
which  did  not  take  effect,  as  to  one  undivided  third  part  of  the  said 
manors  and  hereditaments,  to  Maria  Marow  Eandiey,  Lady  Saye  and 
Sele,  one  of  the  daughters  of  the  said  Sampson  Loid  Eardley,  for 
her  life,  with  remainder  to  her  sons  successively  in  tail,  with  lemaio- 
ders  over ;  and  as  to  one  other  undivided  third  part  to  Charlotte,  wife 
of  Sir  Culling  Smith,  Bart,  since  deceased,  another  daughter  of  the 
said  Sampson  Lord  Eardley,  for  her  life,  with  remainder  to  her  sona 
successively  in  tail,  with  remainders  over ;  and  as  to  the  other  nndi« 
▼ided  tbiid  part,  to  Selina,  wife  of  John  Childers,  Esq.,  another  daugh* 
Se  said  Sampson  Lord  Eardley,  for  her  life,  with  remainder  to 
successively  in  tail,  with  remainders  over.  The  said  Bamp- 
i  Eardley,  with  the  privity  of  the  said  Sampson  Baidley 
then  granted  and  assigned  unto  the  said  John  Eaidley 
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Wilmot  and  Thomas  Bivett,  their  execntors,  admini8tratorS|  and 
assigns,  all  those  the  said  paintings,  statues,  bronzes,  drawings, 
engravings,  plate,  china,  and  fornitare,  upon  certain  trusts  therein 
specified. 

On  the  18th  of  May,  1814,  a  deed  poll  was  made  by  the  said 
Sampson  Lord  Eardley  and  Sampson  Eardley  Eardley,  and  indorsed 
on  the  said  last>-mentioned  indenture,  by  which  he  appointed,  that  if 
the  money  and  arrears  of  debts  due  to  the  said  Sampson  Lord 
Eardley  at  his  decease,  ground  rents  arising  from  houses  or  lands  in 
London  or  Middlesex,  shares  of  public  funds  and  securities  for  money 
of  which  he  should  be  possessed  at  his  decease,  should  be  insufficient 
for  the  payment  of  his  debts  and  legacies,  then  neither  any  other  part 
of  his  personal  estate  nor  his  real  estate  should  be  resorted  to  for 
making  good  the  deficiency,  until  the  whole  of  the  said  sum  of  50,00021 
should  have  been  applied  and  exhausted  in  making  good  such  defi- 
ciency. And  on  the  16th  of  December,  1823,  by  another  deed  poll, 
the  said  Sampson  Lord  Eardley  and  Sampson  Eardley  Eardley 
directed  and  appointed  that  a  written  declaration,  signed  by  the  exeo- 
ntors  or  administrators  of  the  said  Sampson  Lord  Eardley,  that  the 
said,  sum  of  50,000^,  or  any  portion  ol  it,  was,  at  the  time  of  the 
making  of  the  said  declaration,  wanted  for  the  purpose  for  which  the 
said  sum  of  50,000^  was  made  rabable  as  aforesaid,  should  be  su^ 
ficient  and  conclusive  evidence  that  the  sum  mentioned  in  the  said 
declaration  was  so  wanted  for  those  purposes,  and  that  the  receipt  of 
such  executors  or  administrators  should  be  a  sufficient  discharge  for 
the  same. 

The  said  Sampson  Lord  Eardley,  by  his  will,  dated  the  25th  of 
June,  1814,  amongst  other  things,  gave  and  bequeathed  unto  the  said 
John  Eardlev  Wilmot,  Samuel  Compton  Cox,  Esq.,  since  deceased, 
Francis  Gosling,  Esq.,  since  deceased,  and  the  said  Thomas  Metcalfe, 
their  executors,  administrators,  and  assigns,  such  sum  of  money  as, 
within  one  month  after  the  death  of  the  said  Sampson  Lord  Eardley, 
would  purchase  into  their  names  the  sum  of  16,700/.  bank  3L  per 
cent,  annuities.  And  the  said  Sampson  Lord  Eardley  thereby  also 
gave  to  them,  the  said  John  Eardley  Wilmot,  Samuel  Compton  Cox, 
Esq.,  Francis  Gosling,  and  Thomas  Metcalfe,  the  sum  of  lOjQOOL 
sterling,  upon  trust  to  transfer  the  said  16,700/.  bank  3/.  per  cent 
annuities  when  so  purchased,  and  pay  the  said  sum  of  10,000/.  to  such 
persons  and  for  such  purposes  only  as,  notwithstanding  her  coverture, 
the  said  Maria  Marow  Eardley,  Lady  Save  and  Sele,  the  daughter 
of  the  said  Sampson  Lord  Eardley,  should  by  any  deed  appoint,  and 
in  default  of  appointment  to  her  separate  use. 

The  said  Sampson  Lord  Eardley  appointed  the  said  John  Eardley 
Wilmot,  Samuel  Compton  Cox,  francis  Gosling,  and  Thomas  Met- 
calfe executors  of  his  said  last  will 

On  the  21st  of  December,  A.  D.  1820,  the  said  Sampson  Lord 
Eardley  made  a  codicil  to  his  said  will,  and  thereby  appointed  the 
said  Sir  Thomas  William  Blomefield  and  William  Gosling  executors 
of  his  said  last  will  and  testament,  instead  of  the  said  John  Eardley 
Wilmot  and  Frands  Gbsling,  who  had  before  then  died.    And,  on 
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sach  legacies  as  he  might  pfobaMy  bequeath,  wtthcmt  resbitiog  to  a 
sale  of  his  family  and  other  pictures,  plate,  and  other  articles  of  a  simi- 
lar nature,  and  that,  therefore,  the  said  Sampson  Eardley  Eaidley  had 
agreed,  for  the  accommodation  of  the  said  Sampson  Lord  Eardley, 
to  join  with  him  in  charging  the  said  manors  and  other  hereditaments 
which  were  then  legally  or  equitably  subject  to  the  limitations  con- 
tained in  the  said  first-mentioned  indenture,  with  the  sum  of  SOflOOL 
sterling  to  be  raised  after  the  death  of  the  said  Sampson  Lord 
Eardley,  and  applied  in  augmentation  of  his  personal  estate  in  man- 
ner in  the  said  secondly-mentioned  indenture  mentioned,  for  effecting 
which  purposes  they  had  agreed  to  exercise  the  said  power  of  revoca- 
tion, and  new  appointment  reserved  to  them  by  the  said  first-men- 
tioned indenture ;  and  that  it  had  been  agreed  that  the  said  Sampson 
Lord  Eardley  should  assign  to  trustees  the  paintings,  statues,  bronzes, 
drawings,  engravings,  plate,  china,  and  furniture  in  Belvidere  House 
and  Grosvenor  Street  House  upon  the  trusts  of  the  said  secondly- 
mentioned  indenture  declared,  they,  the  said  Sampson  Lord  Eardley 
and  Sampson  Eardley  Eardley,  did  revoke  the  trusts  and  powers  in 
the  indenture  of  the  9th  of  January,  1800,  mentioned,  and  which 
were  then  subsisting  and  capable  of  taking  eflfect,  and  did  direct, 
limit,  and  appoint  that  all  the  said  lands,  tenements,  and  heredita- 
ments should  be  and  remain  unto  and  to  the  use  of  the  said  Edward 
Ravenscroft  and  Thomas  Metcalfe,  th^r  heirs  and  assigns,  upon  cei^ 
tain  trusts  during  the  life  of  the  said  Sampson  Lord  EanUey,  and 
after  his  decease  upon  trust  within  six  calendar  months,  to  be  com- 
puted from  the  day  of  his  decease,  by  sale  ^and  not  by  mortgage)  of 
any  competent  part  of  the  said  manors  ana  other  hereditaments,  to 
raise  such  sum,  not  exceeding  50,0002.,  as  should  be  necessary  to  make 
good  the  deficiency  of  the  personal  estate  of  the  said  Sampson  Lord 
Eardley  in  payment  of  hin  debts  and  legacies,  and  in  aid  ofthe  same, 
and  should  pay  the  sum  so  raised  to  hl&  «>jiecutors  or  admmistrators, 
to  the  intent  that  the  same  might  be  applied  by  them  in  aid  of  his 
personal  estate  for  the  purposes  hereinbefcNre  mentioned,  upon  tnist 
to  convey  such  of  the  said  manors  and  hereditaments  as  should  not 
foe  sold  to  the  use  of  the  said  Sampson  Eardley  Eardley  for  life,  with 
remainder  to  the  use  of  the  first  and  other  sons  of  the  said  Sampson 
Eardley  Eardley  in  tail  male,  with  remainder,  dier  divers  limitations 
which  did  not  take  effect,  as  to  one  undivided  third  part  of  the  said 
manors  and  hereditaments,  to  Maria  Marow  Eardley,  Lady  Save  and 
Sele,  one  of  the  daughters  of  the  said  Sampson  Loid  Eardley,  for 
her  life,  with  remainder  to  her  sobs  successively  in  tail,  with  remain* 
ders  over ;  and  as  to  one  other  undivided  third  part  to  Charlotte,  wife 
of  Sir  Culling  Smith,  Bart,  since  deceased,  another  daughter  of  the 
said  Sampson  Lord  Eardley,  for  her  life,  with  remainder  to  her  sons 
successively  in  tail,  with  remainders  over ;  and  as  to  the  other  undi« 
Tided  thiid  part,  to  Selina,  wife  of  John  Childers,  Esq.,  another  daugh« 
ier  of  the  said  Sampson  Lord  Eardley,  for  her  life,  with  remainder  to 
her  sons  successively  in  tail,  with  remainders  over.  The  said  Samp- 
son Lord  Eardley,  with  the  privity  of  the  said  Sampscw  Eardley 
Eardley,  then  granted  and  assigned  unto  the  said  John  Eardley 
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Wilmot  and  Thomas  Bivett)  their  executors,  administratorsy  and 
assigns,  all  those  the  said  paintings,  statues,  bronzes,  drawingSi 
engravings,  plate,  china,  and  forniture,  upon  certain  trusts  therein 
specified. 

On  the  18th  of  May,  1814,  a  deed  poll  was  made  by  the  said 
Sampson  Lord  Eardley  and  Sampson  Eardley  Eardley,  and  indorsed 
on  the  said  last>mentioned  indenture,  by  which  he  appointed,  that  if 
the  money  and  arrears  of  debts  due  to  the  said  Sampson  Lord 
Eardley  at  his  decease,  ground  rents  arising  from  houses  or  lands  in 
London  or  Middlesex,  shares  of  public  funds  and  securities  for  money 
of  which  he  should  be  possessed  at  his  decease,  should  be  insufficient 
for  the  payment  of  his  debts  and  legacies,  then  neither  any  other  part 
of  his  personal  estate  nor  his  real  estate  should  be  resorted  to  for 
making  good  the  deficiency,  until  the  whole  of  the  said  sum  of  SOfiOOL 
should  have  been  applied  and  exhausted  in  making  good  such  defi* 
ciency*  And  on  the  16th  of  December,  1823,  by  another  deed  poll, 
the  said  Sampson  Lord  Eardley  and  Sampson  Eardley  Eardley 
directed  and  appointed  that  a  written  declaration,  signed  by  the  exec- 
utors or  administrators  of  the  said  Sampson  Lord  Eardley,  that  the 
said,  sum  of  50,000/.,  or  any  portion  ot  it,  was,  at  the  time  of  the 
making  of  the  said  declaration,  wanted  for  the  purpose  for  which  the 
said  sum  of  50,0002.  was  made  raisable  as  aforesaid,  should  be  sofr 
ficient  and  conclusive  evidence  that  the  sum  mentioned  in  the  said 
declaration  was  so  wanted  for  those  purposes,  and  that  the  receipt  of 
such  executors  or  administrators  should  be  a  sufficient  discharge  for 
'  the  same. 

The  said  Sampson  Lord  Eardley,  by  his  will,  dated  the  25th  of 
June,  1814,  amongst  other  things,  gave  and  bequeathed  unto  the  said 
John  Eardlev  Wilmot,  Samuel  Compton  Cox,  Esq.,  since  deceased, 
Francis  Grosling,  Esq.,  since  deceased,  and  the  said  Thomas  Metcalfe, 
their  executors,  administrators,  and  assigns,  such  sum  of  money  as, 
within  one  month  after  the  death  of  the  said  Sampson  Lord  Eardley, 
would  purchase  into  their  names  the  sum  of  16,700/.  bank  3/.  per 
cent  annuities.  And  the  said  Sampson  Lord  Esurdley  thereby  also 
gave  to  them,  the  said  John  Eardley  Wilmot,  Samuel  Compton  Cox, 
Esq.,  Francis  Gosling,  and  Thomas  Metcalfe,  the  sum  of  lOfiOOL 
sterling,  upon  trust  to  transfer  the  said  16,700/.  bank  3/.  per  cent 
annuities  when  so  purchased,  and  pay  the  said  sum  of  10,000/.  to  such 
persons  and  for  such  purposes  only  as,  notwithstanding  her  coverture, 
the  said  Maria  Marow  Eardley,  Lady  Save  and  Sele,  the  daughter 
of  the  said  Sampson  Lord  Eardley,  should  by  any  deed  appoint,  and 
in  default  of  appointment  to  her  separate  use. 

The  said  Sampson  Lord  Eardley  appointed  the  said  John  Eardley 
Wilmot,  Samuel  Compton  Cox,  Francis  Gk>sling,  and  Thomas  Met* 
calfe  executors  of  his  said  last  will. 

On  the  21st  of  December,  A.  D.  1820,  the  said  Sampson  Lord 
Eardley  made  a  codicil  to  his  said  will,  and  thereby  appointed  the 
said  Sir  Thomas  William  Blomefield  and  William  Gosling  executors 
of  his  said  last  will  and  testament,  instead  of  the  said  John  Eardley 
Wilmot  and  Francis  Cknling,  who  had  before  then  died.    And,  on 
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the  22d  of  November,  1823,  the  said  Sampson  Lord  Eardley  made 
another  codicil  to  his  said  will,  and  thereby  gave  and  bequeathed  the 
sum  of  10,000/.  sterling  to  the  said  Sir  Thomas  William  BIomefieId| 
William  Gosling,  Samuel  Compton  Cox,  and  Thomas  Metcalfe, 
upon  trust  to  stand  possessed  of  the  same  upon  such  and  the  same 
trusts  as  the  said  16,700/. 

On  the  16th  of  June,  1824,  the  said  Sampson  Lord  Eardley  made 
another  codicil,  and  thereby  revoked  the  said  legacy  of  16,700/.  3/L 
per  cent  consoUdated  annuities  so  given  in  trust  for  the  said  Maria 
Marow  Eardley,  Lady  Save  and  Sele. 

The  said  Sampson  Eardley  Eardley  died  on  the  21st  of  May,  1824| 
without  issue,  and  in  the  lifetime  of  his  father,  and  the  said  Sampson 
Lord  Eardley  died  on  the  2dth  of  December,  1824,  without  revoking 
or  altering  his  said  will  and  codicils  as  to  the  said  appointment  of 
executors  as  aforesaid,  or  as  to  the  said  bequests  of  10,000/.,  and 
10,000/.  to  the  said  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  and 
leaving  the  said  Edward  Ravenscroft,  Thomas  Metcalfe,  Samuel 
Compton  Cox,  Sir  Thomas  William  Blomefield,  William  Gosling, 
and  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  him  surviving. 

After  the  death  of  the  said  Sampson  Lord  Eardley,  the  said  Ed- 
ward Ravenscroft  and  Thomas  Met(klfe  became  entitled  to  the  said 
lands,  tenements,  and  hereditaments,  accoiding  to,  and  under,  and  by 
virtue  of  the  said  secondly-mentioned  indenture  of  the  18th  of  May, 
1814,  upon  trust  as  in  the  same  indenture  limited;  and  the'  said 
Thomas  Metcalfe,  Samuel  Compton  Cox,  Sir  Thomas  William 
Blomefield,  and  William  Gosling  duly  proved  the  said  will  and 
codicils  of  the  said  Sampson  Lord  Eardley. 

The  personal  estate  ol  the  said  Sampson  Lord  Eardley  was  not 
sufficient  for  the  payment  of  his  debts  and  legacies  without  a  part 
of  the  said  sum  of  50,000/.,  that  is  to  say,  43,687/.  8*.  6rf.,  being 
required  in  respect  of  three  legacies,  viz.,  20,000/.  to  the  said  Lady 
Saye  and  Sele,  10,000/.  to  the  said  Dame  Charlotte  Smith,  and  13,000/. 
to  the  said  Selina  Childers. 

The  said  Samuel  Compton  Cox  died  on  the  1st  of  January,  1827. 

By  virtue  of  common  recoveries  suffered  in  or  as  of  Michaelmas 
term,  6  &  7  Geo.  4,  the  respective  estates  tail  of  William  Thomas 
Twisleton  Fiennes,  the  eldest  son  of  the  said  Maria  Marow  Eardley, 
Lady  Saye  and  Sele,  of  Calling  Eardley  Smith,  the  eldest  son  of  the 
said  Charlotte,  wife  of  the  said  Sir  Culling  Smith,  Bart,  and  of  John 
Walbancke  Childers,  the  eldest  son  of  the  said  Selina,  wife  of  the 
said  John  Childers,  and  the  remainders  and  limitations  over  in  the 
said  several  undivided  thirds  of  the  said  manors  and  hereditaments 
of  the  said  Sampson  Lord  Eardley,  were  barred.  And  by  an  inden* 
ture,  dated  the  11th  of  July,  1826,  and  made  between  the  said  Greg- 
ory William  Eardley  Twisleton  Fiennes,  Lord  Saye  and  Sele,  and 
other  necessary  parties,  it  was  agreed  that  a  partition  of  the  said 
manors  and  hereditaments  of  the  said  Sampson  L#ord  Eardley  in  the 
said  secondly-mentioned  indenture  of  the  18th  of  May,  1814,  com- 
prised, should  be  carried  into  effect  by  and  between  the  said  three 
daughters  of  the  said  Sampson  Lord  Eardley. 
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On  the  2l8t  of  July,  1826,  the  said  partitioD  of  the  said  estates  was 
duly  carried  into  effect,  and  by  an  iodentore  bearing  date  the  20th 
of  September,  1826,  one  undivided  third  part  of.  the  said  manors  and 
hereditaments  of  the  said  Sampson  Lord  Eardley  by  the  said  inden- 
ture of  the  18th  of  May,  1814,  limited  to  the  use  of  the  said  Maria 
Marow  Eardley,  Lady  Saye  and  Sele,  for  her  life  as  aforesaid,  was 
limited  and  settled  to  such  uses  as  to  the  said  Msria,  Marow  Eardley, 
Lady  Saye  and  Sele,  the  said  Gregory  William  Eardley  Twisleton 
Fienues,  Lord  Saye  and  Sele,  and  the  said  William  Thomas  Twisle- 
ton Fiennes,  or  the  survivors  of  them,  should  jointly  appoint  And 
by  another  indenture,  bearing  date  the  6th  of  January,  1827,  and  made 
between  the  said  Edward  Ravenscroft  and  Thomas  Metcalfe  of  the 
first  part,  the  Right  Hon.  Gregory  William  Eardley  Twisleton  Fien* 
nes.  Lord  Saye  and  Sele,  and  the  Right  Hon.  Maria  Marow  Eardley, 
Baroness  Saye  and  Sele,  his  wife,  and  the  said  William  Thomas 
Twisleton  Fiennes  of  the  second  part,  the  said  Sir  Culling  Smith  and 
Culling  Eardley  Smith  of  the  third  part^  the  said  Selina  Childers  and 
John  Walbancke  Childers  of  the  fourth  part,  Samuel  Forster  and 
John  Cox  of  the  fifth  part,  William  Meyrick  of  the  sixth  part,  the 
said  Thomas  Metcalfe,  Sir  Thomas  William  Blomefield,  and  William 
Gosling  of  the  seventh  part,  and  William  Martin  Forster  of  the 
eighth  part,  after  reciting,  as  the  facts  were,  that  a  partition  of  the 
said  manors  and  hereditaments  of  the  said  Sampson  Lord  Eardley 
had  been  agreed  upon  and  carried  into  effect,  a%d  that,  by  virtue  of 
the  said  partition,  certain  manors  and  hereditaments  in  the  schedule 
thereunto  annexed  mentioned  had  been  allotted  to  the  said  Maria 
Marow  Eardley,  Lady  Saye  and  Sele ;  and  after  reciting  the  pavment 
of  all  the  debts  and  legacies,  except  the  legacies  of  10,000/.,  and 
10,000/.  in  trust  for  the  said  Lady  Saye  and  Sele,  the  said  legacies 
were  then  raisable  under  the  trusts  therein  mentioned  and  created 
for  that  purpose  by  sale  of  the  entirety,  or  a  sufficient  part  of  the 
estates  comprised  in  the  said  partition,  but  the  parties  interested  had 
signified  their  desire  that  a  sale  should  not  take  place,  but  that  each 
undivided  third  part  of  the  said  estates,  or  a  competent  part  thereof, 
should  be  charged  with  one  third  of  the  charges  therein  mentioned| 
and  that  Sir  Culling  Smith  had  paid  4666/.  13^.  Ad.,  and  that  the 
said  John  Walbancke  Childers  had  paid  1166/.  13s.  M.  in  part  satis- 
faction of  the  respective  third  parts  of  the  said  legacies^  it  was  wit* 
nessed,  that  the  messuages,  farms,  lands,  tenements,  and  hereditaments 
comprised  in  the  schedule  marked  A,  to  the  now-fitating  indenture 
annexed,  were,  with  other  hereditaments,  conveyed  to  the  use  of  the 
said  Thomas  Metcalfe,  Sir  Thomas  William  Blomefield,  and  William 
Gosling  for  the  term  of  one  thousand  years  from  the  day  next  before 
the  day  of  the  now-stating  indenture,  (and,  subject  to  the  said  term, 
to  the  uses  declared  by  the  indejitui^  of  the  20th  of  September,  1826,] 
upon  trust  that  they  should,  by  mortgage,  sale,  or  other  disposition  of 
aU  or  any  part  of  the  said  hereditaments,  and  out  of  the  rents  and 
profits  thereof,  raise  the  sum  of  14,166/.  13«.  4rf.,  with  interest  at  5i 
per  cent  in  full  satisfaction,  with  the  sums  of  4666/.  13s.  4<i,  and 
1166i  135.  4(L  paid  to  them  the  said  trustees  as  aforesaid,  of  the 
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legacies  amounting  to  20,000^  bequeathed  in  trust  for  the  said  Maria 
Marow  Eardley,  Lady  Save  and  Bele,  as  aforesaid. 

By  a  deed  poll,  dated  the  6th  of  Februarv,  1827,  made  by  the  said 
Maria  Marow  Eardley,  Lady  3aye  and  Sele,  in  order  to  enable  her 
said  hasband  to  receive  the  two  sums  of  4666/.  135. 4<2.  and  1166/. 
135.  4e{.,  making  together  5833/.  65.  8ei.,  and  in  exercise  of  the  power 
for  that  purpose  given  to  her  by  the  said  will  and  codicils  of  the  said 
Lord  Eardley,  the  said  Maria  Marow  Eardley,  Lady  Saye  and  Sele^ 
did  appoint  that  the  said  sum  of  5833/.  65.  8d,  parcel  of  the  said 
several  sums  of  10,000/.  and  10,000/.,  should  be  paid  to  her  husband, 
and  the  residue  as  she  should  appoint,  and  in  delault  of  appointment 
it  should  be  paid  to  her  husband. 

The  said  Samuel  Compton  Cox  died  on  the  1st  of  January,  1827, 
and  the  said  William  Gosling  died  on  the  27th  of  January,  1^4,  and 
the  said  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  died  on  the  6th 
of  October,  1834,  without  further  exercising  the  power  of  appoint* 
ment  in  herself  reserved  as  aforesaid,  leaving  her  said  husband,  Crreg* 
ory  William  Eardley  Twisleton  Fiennes,  Lord  Saye  and  Sele,  her 
surviving. 

After  the  death  of  Lady  Saye  and  Sele,  and  before  the  decease  of 
the  said  Gregory  William  Eardley  Twisleton  Fiennes,  Lord  Saye  and 
Sele,  by  further  payments,  the  said  sum  of  14,166/.  135. 4d.  became 
reduced  to  the  sum  of  11,462/.  55.  Sd. 

By  an  indenture,  lyaring  date  the  12th  of  August,  1836,  and  made 
between  the  said  Gregory  William  Eardley  Twisleton  Fiennes,  Lord 
Saye  and  Sele,  of  the  first  part,  and  his  son  William  Thomas  T^ds- 
leton  Fiennes,  of  the  second  part,  the  manors  and  hereditaments 
comprised  in  the  said  schedule  marked  A,  to  the  above-stated  inden* 
ture  of  the  6th  of  January,  1827,  were  appointed  and  conveyed  by 
the  said  Gregory  William  Eardley  Twisleton  Fiennes,  Lord  Saye  and 
Sele,  and  William  Thomas  Twisleton  Fiennes,  subject  to  the  said  term 
of  one  thousand  years,  for  securing  11,452/.  5s.  3(/.,  being  the  residue  of 
the  said  several  sums  of  10,000/.  and  10,000/.  then  remaining  unpaid^ 
to  the  use  of  them,  the  said  Gregory  William  Eardley  Twisleton 
Fiennes,  Lord  Saye  and  Sele,  and  William  Thomas  Twisleton 
Fienn«^,  and  the  survivor  of  them  in  fee. 

On  the  13th  of  November,  1844,  the  said  Gregory  William  Eard- 
ley Twisleign  Fiennes,  Lord  Saye  and  Sele,  died,  whereupon  his  said 
son  William  Thomas  Twisleton  Fiennes  became  Lord  Saye  and 
Sele,  and  then  >K;came  and  was  seized  of  the  said  last-mentioned 
manors  and  hereditaments  in  the  said  indenture  of  the  12th  of 
August,  1836,  comprised,  and  also  became  and  was  entitled  as 
residuary  legatee,  under  the  will  of  his  said  father,  to  the  residue  of 
the  said  several  sums  of  10,000/.  and  10,000/.  then  remaining  raisa- 
ble  under  the  trusts  of  the  said  term  of  one  thousand  years,  that  is 
to  say,  11,452/.  55.  3d.  ^ 

The  said  William  Thomas  Twisleton  Fiennes,  Lord  Saye  and  Sele, 
was  desirous  that  the  money  in  question  should  not  be  actually  raised 
out  of  the  said  estates  so  vested  in  him,  but  that  the  charge  should 
be  merged  in  the  said  estates,  and  that  the  said  estates  should  be 
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exonerated  from  the  said  charge ;  and  it  was  therefore  as^reed  amongst 
all  the  parties,  that  such  object  should  be  effected  by  the  deed  next  here- 
inafter stated,  and  that  the  said  William  Thomas  Twisleton  Fiennes, 
Lord  Saye  and  Sele,  should  accept  such  merger  of  the  said  charge 
out  of  the  term  of  one  thousand  years  from  the  said  Thomas  Metcalfe 
and  Sir  Thomas  William  Blomefield,  as  a  satisfaction  and  discharge 
of  the  said  remainder  of  the  said  legacies  of  10,000/.  and  10,000/. 

In  pursuance  of  such  agreement,  and  by  an  indenture  bearing;  date 
the  10th  of  July,  1845,  made  between  the  said  Thomas  Metcalfe  and 
Sir  Thomas  William  Blomefield  of  the  one  part,  and  the  said  Wil* 
liam  Thomas  Eardley  Twisleton  Fiennes,  Lord  Saye  and  Sele,  of  the 
other  part,  the  said  term  by  the  said  indenture  of  the  6th  of  January^ 
1827,  granted,  was  surrendered  and  became  mei^ed  in  the  inheritancei 
and  the  said  William  Thomas  Eardley  Twisleton  Fiennes,  Lord  Saye 
and  Sele,  then  accepted  and  received  the  said  merger  and  the  said 
execution  of  the  said  deed  poll  in  full  satisfaction  and  discharge  of 
the  said  remainder  of  the  said  legacies  of  10,000/.  and  10,000/.,  and| 
by  means  of  the  aforegoing  proceedings  and  of  the  said  surrender) 
the  residue  of  the  said  legacies  of  10,000/.  and  10,000/.  became  satis- 
fied and  discharged,  according  to  the  true  intent  and  meaning  of  the 
said  last  will  and  testament  and  codicils  of  the  said  Sampson  Lord 
Eardley,  and  of  the  said  secondly-mentioned  indenture  of  the  8th  of 
May,  1814. 

The  3aid  Maria  Marow  Eardley,  Lady  Saye  and  Sele,  was  a 
daughter  of  the  said  testator  Sampson  Lord  Eardley. 

The  commissioners  of  inland  revenue  claim  and  demand  from  the 
said  Thomas  Metcalfe  and  Sir  Thomas  William  Blomefield  pay- 
ment of  200/.,  as  the  amount  of  duty  payable  in  respect  of  the  skid 
legacies  of  10,000/.  and  10,000/.  so  satisfied  as  aforesaid ;  but  the  said 
Thomas  Metcalfe  and  Sir  Thomas  William  Blomefield  refuse  to  pay 
the  same  or  any  part  thereof. 

The  question  for  the  opinion  of  the  court  was,  whether  any  and 
what  amount  of  legacy  duty  was  payable  under  the  above  circum- 
stances. If  the  court  should  be  of  opinion  that  legacy  duty  was 
payable,  then  judgment  would  be  entered  for  the  crown  for  such  sum 
as  should  be  so  considered  to  be  payable.  If  the  court  should  be  of 
a  contrary  opinion,  then  a  nolle  prosequi  was  to  be  entered. 

Crompton^  for  the  crown.  The  duty  has  been  paid  upon  the  8347/. 
145.  9^,  and  the  question  is  as  to  the  residue.  Both  the  sums  of 
10,000/.  are  pecuniary  legacies  left  by  the  will,  and  there  is  nothinfi^ 
in  the  statute  to  exempt  them.  They  are  legacies  of  personalty,  and 
the  accident  that  the  estate  was  not  sold  does  not  aftect  the  right  of 
the  crown  to  the  duty. 

[Martin^  B.  Is  it  not  as  if  A.  had  an  estate  subject  to  a  charge  to 
B.,  and  B.  bequeathed  the  charge  to  A.  ?] 

Yes ;  and  The  Attorney  General  v.  Molfordj  1  Price,  426,  decides, 
that  where  the  party  beneficially  interested  elects  to  take  the  estate  in 
specie,  the  duty  is  still  payable,  just  as  if  the  estate  had  been  sold. 
There  is  a  satisfaction  of  the  legacy  within  the  meaning  of  the  36 
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exonetated  from  the  said  charge ;  and  it  was  therefore  agreed  amongst 
all  the  parties,  that  such  object  should  be  effected  by  the  deed  next  here- 
inafter stated,  and  that  the  said  William  Thomas  Twisleton  Fiennes^ 
'    '  \'  f  Lord  Saye  and  Sele,  should  accept  such  merger  of  the  said  charge 
' '  \   out  of  the  term  of  one  thousand  years  from  the  said  Thomas  Metcalfe 
'  **  \f^^d  Sir  Thomas  William  Blomefield,  as  a  satisfaction  and  discharge 
.  "'^  ,  }{  the  said  remainder  of  the  said  legacies  of  10,000/.  and  10,000/. 
.  . '  >  ^^     In  pursuance  of  such  agreement,  and  by  an  indenture  bearing  date 
v./VV'je  10th  of  July,  1845,  made  between  the  said  Thomas  Metcalfe  and 
y ;  i  *>**  *^  ^ir  Thomas  William  Blomefield  of  the  one  part,  and  the  said  Wil- 
'    .  t\\i^^^^  'to.  Thomas  Eardley  Twisleton  Fiennes,  Lord  Saye  and  Sele,  of  the 

' '  .  i  ftA^^*  ^^^  P^^  ^^^  ^^^  ^^™  ^y  ^^^  ^^^^  indenture  of  the  6th  of  January, 

^   ' '  37,  granted,  was  surrendered  and  became  merged  in  the  inheritancCi 

\  <^  ^'   ^  ^^®  ®^^^  William  Thomas  Eardley  Twisleton  Fiennes,  Lord  Saye 

,,  <  "*  **'*  ^yr*    '  Sele,  then  accepted  and  received  the  said  merger  and  the  said 

'  '^*'  '^  T  ^^'^  ^^  '  *ution  of  the  said  deed  poll  in  full  satisfaction  and  discharge  of 

\o  ^  ^'*^  *  !^;^'^^    ^^'^  remainder  of  the  said  legacies  of  10,000/.  and  10,000/.,  and, 

t\»if  *'^*.ux.'  leans  of  the  aforegoing  proceedings  and  of  the  said  surrender, 

jot'-^^^'V  *<^  «••  (isidue  of  the  said  legacies  of  10,000/.  and  10,000/.  became  satis- 

\[^,\\\  V^*'* '  nd  discharged,  according  to  the  true  intent  and  meaning  of  the 

^  .  ,^.  '■'   ist  will  and  testament  and  codicils  of  the  said  Sampson  Lord 

,  0  rt»^*'  ^  » .      "^y?  and  of  the  said  secondly-mentioned  indenture  of  the  8th  of 

^  I'.,  nW^^  ^^^^  3aid    Maria  Marow  Eardley,  Lady   Saye   and  Sele,  was  a 

\j,.«^^_^..  .    ^er  of  the  said  testator  Sampson  Lord  Eardley. 
.    ,>f  '-^  commissioners  of  inland  revenue  claim  and  demand  from  the 

,t  "^  *  ^  ^ .    homas  Metcalfe  and    Sir  Thomas  William  Blomefield  pay- 
*"  200/.,  as  the  amount  of  duty  payable  in  respect  of  the  said 
of  10,000/.  and  10,000/.  so  satisfied  as  aforesaid ;  but  the  said 
Metcalfe  and  Sir  Thomas  William  Blomefield  refuse  to  pay 
•  or  any  part  thereof. 
— uestion  for  the  opinion  of  the  court  was,  whether  any  and 
.  junt  of  legacy  duty  was  payable  under  the  above  circum- 
If  the  court  should  be  of  opinion   that  legacy  duty  was 
^    then  judgment  would  be  entered  for  the  crown  for  such  sum 
be  so  considered  to  be  payable.     If  the  court  should  be  of 
opinion,  then  a  nolle  prosequi  was  to  be  entered. 

^  mj  for  the  crown.     The  duty  has  been  paid  upon  the  8547/, 

.]d  the  question  is  as  to  the  residue.     Both  the  sums  of 

e  pecuniary  legacies  left  by  the  will,  and  there  is  nothinfi^ 

ate  to  exempt  them.     They  are  legacies  of  personalty,  and 

*     it  that  the  estate  was  not  sold  does  not  afitect  the  right  of 

to  the  duty. 

B.     Is  it  not  as  if  A.  had  an  estate  subject  to  a  charge  to 
bequeathed  the  charge  to  A.  ?] 

d  Tke  AUomey  General  v.  Molfordj  1  Price,  426,  decides, 

the  party  beneficially  interested  elects  to  take  the  estate  ia 

duty  is  still  payable,  just  as  if  the  estate  had  been  sold 
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dations  into  court,  instead  of  defending  the  action.  Lord  Abinger's 
judgment  is  strong  in  favor  of  the  defendant,  and  be  expressly  says 
the  Qase  of  NecUe  v.  Wyllie  is  not  law,  and  was  decided  on  a  mistaken 
principle.  In  Lwan  v.  HaU^  A.,  being  lessee  of  a  messuage  under 
the  corporation  of  London,  demised  it,  in  1829,  to  B.,  C,  and  D.  for 
twenty-one  years ;  the  lessees  covenanted  to  repair  and  to  insure  ^  in 
the  sum  of  2500/.,  at  the  least,  in  the  Protector  Fire  Insurance  Office, 
or  in  such  other  respectable  insurance  office  in  London  or  Westmin- 
ster, as  B.,  C,  and  D.,  (the  lessors,)  their  executors,  &c.,  should  think 
fit ; "  with  a  proviso  for  reentry  for  breach  of  any  of  the  covenants. 
The  messuage  being  out  of  repair  and  uninsured,  the  executors  of 
A.,  in  1843,  brought  ejectment,  and  recovered  possession.  It  was  held, 
that  C.  was  not  entitled  to  recover  against  E.  and  F.  the  value  of  his 
reversionarv  interest,  the  loss  thereof  not  being  the  result  of  their 
breaches  of  covenant,  but  of  the  breaches  of  covenant  by  C,  to  which 
covenants  they  were  no  parties.  And,  also,  that  the  execution  by  the 
defendants  of  the  indenture  of  under  lease,  and  payment  of  rent 
thereunder  to  C,  were  sufficient  evidence  for  the  jury  that  C.  was 
solely  entitled  to  the  reversion  expectant  upon  the  determination  of 
the  under  lease. 

[Martin,  B.  Surely  it  was  a  more  reasonable  course  for  Gtoodered 
to  suffer  judgment  by  default  than  to  pay  money  into  court  and  go 
to  trial  on  the  question  of  the  sufficiency  of  the  sum  paid  in,  in  which 
case  surveyors,  each  giving  contradictory  evidence,  would  have  been 
called  on  each  side  at  a  great  expense  to  the  parties. 

Aldersarh  B.  It  seems  to  me  that  the  suffering  judgment  by 
default  is  the  more  reasonable  course  of  proceeding.] 

Secondly,  the  action  was  brought  prematurely,  for  it  was  com- 
menced before  judgment  had  been  signed  in  the  action  of  Groodered 
v.  Smith,  and,  consequently,  before  the  debt  and  costs  were  incurred. 

[Martin,  B.  The  fact  of  judgment  having  been  signed  against 
the  plaintiff  after  the  commencement  of  the  present  action  is  im- 
material.] 

At  the  time  of  the  commencement  of. the  present  action,  the  pres* 
ent  defendant  was  not  liable  to  the  costs  of  Goodered  v.  Smiih.  Col* 
linge  V.  Heytoood  is  in  favor  of  the  defendant 

Pollock,  C.  B.  The  verdict  in  this  case  must  be  reduced  to  the 
sum  of  362^  16s.  6d,  being  compounded  of  94^  IO5.  for  rent,  165iL 
10«.  for  repairs,  and  102/.  I65. 6d.  for  the  costs  of  the  action  of  Bridffe 
v.  Ooodered,  These  latter  costs  may  be  recovered  as  being  proper 
under  the  circumstances  for  the  purpose  of  ascertaining  the  lia- 
bility, but  all  costs  subsequently  incurred  by  the  plaintiff  are  super- 
fluous, and  cannot  be  recovered.  This  is  in  accordance  with  the  late 
decisions  on  the  subject  In  former  times,  very  wild  notions  prevailed 
respecting  the  contract  of  indemnity ;  but  those  notions  are  now 
exploded,  and  it  is  held  that,  on  a  covenant  of  indemnity,  a  party  may 
recover  all  those  charges  which  necessarily  and  reasonably  arise  out 
of  the  curcumstances  under  which  the  party  became  responsible.  The 
case  of  Neale  v.  Wyllie  was  much  considered  in  Walker  v.  MaUon^ 
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and  Lord  Abinger  there  says,  that  Neale  v.  WyUie  is  not  law,  and 
cannot  be  supported ;  and  then  be  proceeds  to  lay  down  a  maxim 
which  has  otten  been  repeated,  and  cannot  be  too  much  held  in 
remembrance  by  all  judges,  that  ^  making  distinctions  which  have 
no  solid  foundation  only  tends  to  keep  up  litigation."  On  these 
grounds,  it  is  clear  that,  upon  a  contract  ol  indemnity,  the  party  is 
entitled  to  recover  those  costs  only  which  have  been  fairly  and  rea- 
sonably incurred*  If,  indeed,  a  party  being  entitled  to  an  indemnity 
places  himself  in  the  hands  of  the  person  who  is  to  indemnify  him, 
and  says,  '^  I  will  take  any  course  you  may  point  out,"  and  the  party 
will  not  point  out  any  course,  or  advise  him  as  to  what  is  to  be  done, 
such  party  would  be  responsible  for  all  proper  proceedings  taken  to 
ascertain  the  amount  of  injury  sustained.  That,  however,  is  not  the 
case  here.  The  amount  was  ascertained  at  the  time  when  the  action 
was  brought  against  the  plaintiff.  That  amount,  so  ascertained,  the 
plaintiff  ought  to  have  paid  without  incurring  further  litigation. 
That  course,  however,  he  did  not  think  proper  to  pursue,  but  incurred 
further  costs,  and  those  costs  the  defendant  is  not  liable  to  pay  to  the 
plaintifE  The  defendant  is  liable  to  the  extent  of  his  indemnity  at 
the  time  when  the  amount  was  ascertained. 

Alderson,  B.  I  agree  with  the  lord  chief  baron.  The  question 
as  to  the  rent  is  concluded  by  the  case  of  Warwick  v.  Richardson. 
The  party  who  is  liable  for  the  rent  ought  to  ascertain  the  amount 
and  pay  it  The  same  principle  applies  to  the  repairs,  although  in 
that  case  it  is  more  difficult  to  ascertain  the  amount  Then,  how  is 
that  amount  to  be  ascertained  ?  I  answer,  By  a  judgment  by  default, 
as  was  the  case  here.  But  then  it  is  said  that  Gooaered  might  have 
paid  money  into  court  Undoubtedly  he  might  have  done  so,  apd 
then  the  transaction  would  in  effect  have  been  that  the  parties  would 
have  been  laying  a  wager  as  to  the  sufficiency  of  the  sum  paid  in. 
If  that  course  had  been  pursued,  a  great  amount  of  litigation  would 
have  been  raised.  The  parties,  therefore,  apply  to  some  tribunal  to 
have  the  amount  settled.  It  is,  in  fact,  the  same  as  if  Smith  had 
been  informed  by  Goodered  that  Bridge  had  brought  an  action  against 
him,  and  had  desired  Goodered  to  allow  judgment  to  go  by  default 
Walker  v.  HatUm  is  m  point  But  then  it  is  said,  on  the  authority  of 
CoUinge  v.  Heywood^  that  the  costs  in  this  case  have  not  been  paid  by 
the  plaintiff,  and  that  a  mere  liability  on  the  part  of  the  plaintiff  to 
pay  is  not  sufficient  Here,  however,  an  action  has  been  brought 
by  Goodered  against  the  plaintiff,  and  by  that  action  the  plain- 
tiff is  damnified,  for  by  that  action  he  is  made  liable  to  pay  the 
amount 

Platt,  B.  I  am  of  the  same  opinion.  The  plaintiff  is  entitled  to 
recover  in  respect  of  the  rent,  the  repairs,  and  the  costs  of  the  action 
against  Goodered.  The  time  for  the  performance  of  the  covenant 
had  certainly  arrived,  for  the  words  of  the  covenant  of  the  defendant 
were,  that  there  was  to  be  a  payment  of  all  costs,  damages,  and 
expenses  which  might  be  incurred.     It  is,  therefore,  a  covenant  to 
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indemnify  when  a  demand  is  actnally  made.  The  plaintiff  is  enti* 
tied  to  be  indemnified,  although  the  time  had  not  arrived  for  the 
payment  of  the  amount  of  the  judgment-  He  was,  however,  bound 
to  indemnify,  and  his  obligation  begins  as  soon  as  the  costs  have 
been  incurred,  and  the  amount  of  the  rent  and  repairs  are  duly 
ascertained. 

Martin,  B.  I  am  of  the  same  opinion.  I  think  the  defendant  is 
'dearly  responsible,  upon  the  authority  of  Warwick  v.  Richardson^  for 
the  rent  and  the  repairs,  and  the  defendant  became  responsible  for 
the  costs  of  the  action  of  Bridge  v.  Goodered  as  soon  as  the  liability 
to  costs  was  incurred  by  the  plaintiff.  But  the  defendant  is  not  liable 
-to  pay  the  costs  incurred  by  the  plaintiff  in  defending  himself  in 
the  action  by  Goodered. 

Rule  absolute  to  reduce  the  verdict  accordingly. 


Foster,  Executor  of  Clark,  t;.  Dawbbr.^ 

Trinity  Vacation,  June  SS  and  90,  1S51. 

JPtomissory  Note  —  Payrnenl^  Evidence  of —  Discharge^  Evidence  of 
—  BUI  of  Exchange^  Dischofrge  from^  by  Parol —  Suuiue  of  Limita* 
tions  —  Acknowledgmeni  — ^  Pnmise. 

Assumpsit.  First  count  on  a  promissory  note  of  the  defendant  for  500/.,  dated  the  7th  of 
December,  1846 ;  second  ooant  on  a  similar  note,  dated  the  20th  of  January,  1S46,  boch 
payable  on  demand,  to  J.  Clark,  the  testator;  third  coont,  money  lent;  fourth  coan^  ac- 
count stated. 

Fleas — To  the  first  and  second  connts,  first,  payment ;  second,  that  after  the  making  of  tlio 
notes,  and  before  demand  of  tho  principal  or  mtcrest,  and  before  any  breach  of  the  prom- 
ises, J.  Clark  exonerated  and  dischai^ged  the  defendant  from  payment  of  the  notes  *,  third, 
tibat  after  making  the  notes  it  was  agreed,  between  J.  Clark  and  the  defendant,  that  the 
latter  should  purchase,  with  his  own  monc^,  a  piece  of  paper  marked  with  a  lOs.  receipt 
stamp,  and  should  fill  up  and  write  on  it  thus :  "  Hull,  February  16, 1846.  Received  of 
R.  Dawber  (the  defendant)  the  sum  of  1080/.,  beine  the  principal  and  interest  on  two  notes, 
dated  December,  1845,  and  January,  1846,  in  full  of  all  demands  ;**  that  the  defendaat 
should  suffer  J.  Clark  to  sign  his  name,  and  that  such  purchase  of  the  paper  and  such 
writing  out  and  filling  up,  and  permitting  J.  Clark  to  sign  it,  should  bo  accepted  by  J. 
Clark  m  fall  satisfaction  and  discharge  of  the  said  causes  of  action.  Fourth  plea,  to  tho 
third  and  fourth  counts,  non  oMumpsit ;  fifth,  to  the  same,  payment ;  sixth,  to  the  same, 
the  Statute  of  Limitations  \  seveuth,  to  the  same,  a  plea  similar  to  the  third  plea. 

• 

In  1835,  J.  Clark  agreed. to  lend  the  defendant  1000/.,  on  receiring  two  promissory  notes  for 
500/.  each.  The  notes  were  given,  and  the  interest  thereupon  regularly  paid  by  the  de- 
fendant to  J.  Clark,  who,  on  receiving  it,  was  in  the  habit  or  indorsing  a  memorandum  on 
the  back  of  the  notes.    The  backs  of  the  notes  being  at  length  entirely  covered,  J.  Clark 

Sroposed  that  the  notes  should  be  cancelled  and  others  substituted,  which  was  accordingly 
one,  and  the  notes  in  question  given  by  the  defendant  In  February,  1846,  J.  Clark,  ex- 
pressing a  wish  to  make  (he  defendant  a  present  of  the  1000/.,  directed  him  to  buy  a  lOs. 
stamp,  and  draw  out  a  receipt  for  1000/.,  and  80/.  for  interest,  which  having  been  done,  and 
the  receipt  having  been  signed  by  Cla^  no  further  interest  was  paid.    J.  Chirk  subse- 
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qaentl J  died,  haying  pferioualy  bequeathed  the  notee  in  qoeetion  to  his  execaton,  with 
certain  directionfl  ae  to  the  investment  of  the  proceeda :  — 

Eddy  first,  that  the  transaction  did  not  amount  to  a  payment  of  the  notes. 

Secondly,  that  the  third  and  serenth  pleas  were  not  supported. 

Thirdly,  that  the  second  plea  of  discharge  wm  prored ;  that  a  liability  on  a  bill  of  exchange 
may  be  discharged  by  parol,  whether  Mtween  immediate  or  intermediate  i>arties  \  and  that 
the  same  rule  applies  to  i       * 
on  motion  for  judgment 


the  same  rule  applies  to  promissory  notes:  and,  therefore,  that  the  second  plea  was  good 
motion  for  judfrment  wm  obstante  vermicto. 


Lastly,  that  the  giving  of  the  receipt  was  not  a  part  payment  or  acknowledgment  of  the  debt, 
so  M  to  take  me  case  out  of  the  Statute  of  Liimitations ;  and  that  the  renewal  of  the  two 
notes  in  January,  1846,  could  not  be  considered  as  a  promise  so  as  to  render  the  defendant 
liable  by  a  new  promise  to  pay  the  original  notes. 

Assumpsit.  The  first  and  second  counts  were  on  two  promissory 
notes  of  the  defendant,  dated  the  7th  of  December,  1845,  and  the  20th 
of  January,  1846,  for  5002.  each,  and  payable  on  demand  to  J.  Clark, 
the  testator.  The  third  count  was  for  money  lent  by  the  testator  to 
the  defendant,  and  the  fourth  count  on  an  account  stated  between 
the  testator  and  the  defendant 

Pleas,  to  the  first  and  second  counts  —  First,  payment ;  second,  that 
after  the  making  of  the  promissory  notes,  and  before  any  demand  of 
the  sum  of  money,  or  of  either  of  them,  or  of  any  interest  thereoui 
and  before  any  breach  of  the  promise  in  the  said  counts  mentioned, 
the  said  J.  Clark  in  his  lifetime  exonerated,  absolved,  and  discharged 
the  defendant  from,  and  then  waived  performance  of,  the  promises 
and  the  payment  of  the  said  notes  respectively ;  third,  that,  after  the 
making  of  the  promissory  notes,  it  was  aereed  between  the  said  J. 
Clark  and  the  defendant  that  the  said  defendant  should  purchase  a 
piece  of  paper  marked  with  a  certain  receipt  stamp,  to  wit,  a  10^. 
receipt  stamp  of  the  value  of  10^.,  with  the  moneys  of  him  the  defend- 
ant ;  and  that  he  should  then  fill  up  and  write  on  the  same  to  the 
tenor  and  effect  following,  that  is  to  say :  ^  Hull,  February  16, 1846. 
Received  of  Robert  Dawber  the  sum  of  1080/.,  being  the  principal 
and  interest  on  two  notes,  dated  December,  1845,  and  Januaiv,  1846, 
and  in  full  of  all  demands ; "  and  that  he,  the  defendant,  should  suffer 
and  permit  the  said  J.  Clark  to  sign  the  same,  and  that  such  agree- 
^  ment  and  purchase  of  the  said  piece  of  paper  so  stamped,  and  such 
*  writing  out  and  filling  up  as  aforesaid,  and  permitting  the  said  J. 
Clark  to  sign  the  same,  should  be,  and  should  be  accepted  and  taken 
by  the  said  J.  Clark  in  full  satisfaction  and  discharge  of  the  said 
several  causes  of  action  in  the  introductory  part  of  this  plea  men- 
tioned. Fourth  plea  to  the  third  and  fourth  counts,  non  assumpsit; 
fifth,  payment ;  seventh,  the  Statute  of  Limitations ;  eighth,  a  p]/ea 
similar  to  the  third  plea. 

At  the  trial  before  Lord  Campbell,  C.  J.,  at  the  last  Surrey  Spring 
assizes,  the  evidence  was  as  follows :  A  bill  filed  against  the  defend- 
ant for  discovery,  and  his  answer  thereto,  were  put  in,  from  which  it 
appeared  that  the  testator  had  been  a  farmer,  and  that  the  defendant, 
who  was  his  son-in-law,  carried  on  business  as  an  oil-cake  and  bone 
merchant  at  Kingston-on-Hull.    During  the  year  1835,  the  defendanty 
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being  in  want  of  10002.,  applied  to  the  testator  to  lend  him  that  sum 
at  4^  per  cent  interest,  which  the  testator  consented  to  do,  on  receiv- 
ing two  promissory  notes  for  500/.  each.  The  notes  were  accord* 
ingly  given  by  the  defendant,  and  the  interest  for  several  years  after- 
wards paid  to  Mr.  Clark,  who,  as  he  received  it,  was  in  the  habit  of 
regolarly  indorsing  a  memorandum  of  the  fact  on  the  notes.  At 
length,  the  backs  of  the  notes  being  entirely  covered,  Mr.  Clark  pro- 
posed that  they  should  be  cancelled  and  others  substituted.  In  com- 
pliance with  this  proposal,  the  defendant  drew  out  and  delivered  the 
notes  upon  which  the  action  was  brought  On  the  16th  of  Februaxy, 
1846,  Mr.  Clark  being  on  a  visit  to  the  defendant  at  Hull,  expressed 
a  wish  to  make  him  a  present  of  the  1000/.,  and  directed  him  to  pur- 
chase a  105.  stamp,  and  draw  up  a  receipt  for  1000/^  and  80/.  int^st, 
which  he  did,  and  Mr.  Clark  signed  it  No  interest  was  subsequently 
paid.  On  the  13th  of  January,  1850,  Mr.  Clark  died,  leaving  a  wiu, 
by  which  he  appointed  the  plaintiff  and  another  party  executors,  and 
bequeathed  the  two  promissory  notes  in  question  to  them  to  invest 
.the  money  for  the  benefit  of  his  wife,  and  after  her  death  for  the  wife 
of  the  defendant,  and  at  her  decease  for  the  defendant's  children* 
The  will  was  proved  by  the  plaintiff  alone. 

On  this  evidence,  it  was  contended,  for  the  defendant,  that  all  the 
pleas  were  proved.  The  learned  judge,  however,  was  of  opinion  that 
the  facts  supported  the  second,  third,  and  seventh  issues  alone,  and 
directed  a  verdict  to  be  entered  for  the  defendant  on  them,  and  for 
the  plaintiff  on  the  others,  reserving  leave  to  each  party  to  move  the 
court  to  enter  the  verdict  on  those  issues  which  were  found  against 

Shee-i  Serj.,  having  obtained  a  rule  fiisi  to  enter  a  verdict  for  the  de- 
fendant on  the  first,  fourth,  fifth,  and  sixth  issues ;  and 

Montagu  Chambers  having  obtained  a  rule  to  enter  a  verdict  for  the 
plaintiff  on  the  second,  third,  and  seventh  issues,  or  for  judgment  non 
obstante  veredicto^ — 

MonUi^u  Chambers  and  WUUs^  for  the  plaintiff,  showed  cause  ^ 
against  the  former  rule.  First,  the  defendant  is  not  entitled  to  have 
a  verdict  entered  for  him  on  the  first  and  fifth  issues,  which  relate  to  * 
payment,  for  the  pleas  of  payment  were  not  supported.  Those  pleas 
mean  payment  in  money ;  the  mere  giving  of  a  receipt  by  a  party,  and 
a  statement  by  the  party  receiving  that  he  has  been  paid,  is  not  evi- 
dence of  payment  A  debt  cannot  be  got  rid  of  unless  either  some- 
thing has  been  received  in  satisfaction,  or  there  has  been  a  release 
under  seal.  T&e  only  exception  to  this  rule  is  where  parties  state 
accounts.  There  is  a  distinction  in  this  respect  between  our  law 
and  the  civil  law.  Smith's  Mercantile  Law,  by  Dowdeswell,  480 ; 
Code  Civile,  Book  B,  tit  3,  sect  3. 

[Parke^  B.     It  will  probably  be  urged  on  the  other  side  that  the 

1  June  37,  before  Paexs,  AuosABOZf,  Pultt,  and  Martik,  BB. 
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money  bad,  in  Bnbstance,  been  paid  by  the  defendant  to  the  testator, 
and  had  been  eiven  back  to  the  defendant] 

That  view  of  the  case  is  not  supported  by  the  evidence.  Secondlyi 
the  defendant  is  not  entitled  to  enter  a  verdict  on  the  sixth  issttCi 
which  relates  to  the  Statute  of  Limitations  pleaded  to  the  common 
counts,  inasmuch  as  there  has  been  an  account  stated  in  the  defend- 
ant's answer.  Besides,  promissory  notes  have  been  given,  so  that 
the  Statute  of  Limitations  does  not  apply.  The  plaintiff  is  ako 
entitled  to  succeed  on  non  assumpsU. 

Shee^  Sen.,  and  Bramwell,  in  support  of  the  rule.  First,  as  to  the 
first  and  fifth  pleas,  which  relate  to  payment  The  transaction,  in 
effect,  amounted  to  a  handing  over  of  money  by  the  defendant  to  the 
testator,  and  a  handing  it  back  to  the  defendant  If  all  the  facts  are 
taken  in  connection  with  the  receipt,  there  is  evidence  in  support  of 
the  plea  of  payment  This  is  in  accordance  with  the  civil  law,  and 
also  the  French  law.  They  cited  Sibree  v.  Tripp^  15  Mee.  &  W.  23 ; 
s.  c.  IS  Law  J.  Rep.  (n.  s.)  Exch.  318.  Thomas  v.  Heathon^  2  B. 
&  C.  477. 

[Parke^  B.  The  parties  intended  to  settle  the  debt  without  a  re* 
lease,  and  for  that  purpose  a  receipt  is  given.  But  how  can  a  receipt 
be  turned  into  a  release  ?] 

Secondly,  the  defendant  is  entitled  to  succeed  on  the  sixth  plea 
of  the  Statute  of  Limitations ;  for  the  evidence  did  not  relate  to  a 
loan  of  money,  but  to  the  giving  of  a  promissory  note  on  an  advance 
of  money  by  the  testator  to  the  defendant  q^^^  ^^^  ^^^ 

The  following  judgment  was  now  (June  28)  delivered  by 

Parke,  B.  The  two  points  on  which  we  are  disposed  to  give  our 
opinion  at  present  are,  in  the  first  place,  whether  the  plea  is  proved 
which  states  that  the  amount  of  these  two  notes  was  paid.  We  are 
of  opinion,  in  accordance  with  the  opinion  of  the  lord  chief  justice, 
on  that  part  of  the  case,  that  the  transaction  stated  in  the  answer 
does  not  amount  to  a  payment  of  those  notes.  What  took  place,  as 
it  is  described,  is  this :  that  the  testator  was  desirous  of  making  a 
present  to  the  defendant  of  these  notes,  and  that  they  met  together 
on  the  16th  of  February,  1846,  on  which  occasion  it  was  agreed  be« 
tween  the  said  Joseph  Claric  and  the  defendant, that  he,  the  defend* 
ant,  should  purchase  a  piece  of  paper  marked  with  a  certain  receipt 
stamp,  to  wit,  a  10s.  receipt  stamp  of  great  value,  to  wit,  of  the  value 
of  lO^.,  with  the  moneys  of  him,  the  defendant,  and  that  he  should 
then  fiU  up  and  write  on  the  same  to  the  tenor  and  effect  following, 
that  is  to  say :  « Hull,  February  16,  1846.  Received  of  Robert 
Dawber  the  sum  of  1080^,  being  the  interest  and  principal  on  two 
notes,  dated  December,  1845,  and  January,  1846,  and  in  full  of  all 
demands."  When  that  receipt  in  full  was  given,  it  we^a  prima  facie 
evidence  against  the  plaintiff  that  the  amount  stated  on.it  was  paid. 
It  was  not  conclusive  evidence,  because  it  vras  perfectly  competent 
for  the  parties  to  contradict  such  a  receipt  by  showing  that  the  money 
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was  not  paid.  Now,  in  this  case,  both  Clark  and  the  defendant 
knew  perfectly  well  that  the  interest  and  principal  of  1080L  were  not 
paid ;  both  parties  knew  the  truth  of  the  transaction.  I  think  it  waS| 
therefore,  perfectly  competent  to  show  that  this  receipt  in  full  was 
not  true.  Then,  it  is  said,  it  afforded  an  inference  of  the  agreement 
of  the  parties,  that,  although  the  money  was  not  paid,  they  should  be 
precisely  in  the  same  situation  as  if  it  had  been  paid.  1  think  that 
this  receipt  in  full  cannot  go  so  far  as  to  put  them  in  the  same  situa* 
tion  as  if  the  money  had  been  paid  by  the  defendant  in  discharge  of 
his  promissory  note,  and  afterwards  given  by  Clark  to  the  defendant ; 
and  that  a  good  deal  more  was  required  than  a  mere  receipt  in  full  to 
prove  that  the  transaction  was  of  that  nature.  I  think,  therefore,  the 
plea  of  payment  in  this  case  is  not  proved.  It  differs  entirely  from  a 
case  where  parties  settle  an  account,  where  one  admits  a  set-off 
against  the  other,  in  order  to  give  it  validity  and  to  make  it  binding. 
The  courts  consider  that,  under  those  circumstances,  they  are  upon 
the  same  footing  as  if  the  debt  due  from  the  plaintiff  to  the  defendant 
were  paid  by  the  plaintiff  to  the  defendant,  and  then  paid  by  the  de- 
fendant to  the  plaintiff,  instead  of  going  through  the  process  of  one 
set-off  against  the  other. 

The  next  question  is  upon  the  other  part  of  the  case,  which  my 
lord  left  to  the  jury,  and  reserved  for  our  consideration,  whether  we 
thought  there  was  evidence  to  go  to  the  jury  on  the  third  plea,  in 
which  it  is  averred  there  was  accord  and  satisfaction  between  the  two 
parties.  It  is  averred  that  there  was  a  bargain  between  the  plaintiff 
and  the  defendant  in  the  nature  of  accord  and  satisfaction.  The 
plea  is,  <<  And  for  a  further  plea  to  the  first  and  second*  counts  the 
defendant  says,  that  after  the  making  of  the  promissory  notes  it  was 
agreed  between  the  said  Joseph  Clark  and  the  defendant,  that  he,  the 
said  defendant,  should  purchase  a  piece  of  paper  marked  with  a  cer- 
tain receipt  stamp,  to  wit,  a  10s.  receipt  stamp  of  great  value,  to  wit, 
of  the  value  of  IO5.,  with  the  moneys  of  him,  the  defendant,  and  that 
he  should  then  fill  up  and  write  on  the  same  to  the  tenor  and  effect  fol- 
lowing, that  is  to  say :  *  Hull,  February  16, 1846.  Received  of  Robert 
Dawber  the  sum  of  1080/.,  being  the  interest  and  principal  on  two 
notes,  dated  December,  1845,  and  January,  1846,  and  in  full  of  all 
demands ; '  and  that  he,  the  defendant,  should  suffer  and  permit  the 
said  Joseph  Clark  to  sign  the  same,  and  that  such  agreement  and 
purchase  of  the  said  piece  of  paper  so  stamped,  and  such  writing  out, 
filling  up  by  the  defendant  as  aforesaid,  and  such  suffering  and  per- 
mitting the  said  Joseph  Clark  to  sign  the  same  as  aforesaid,  should 
be,  and  should  be  accepted  and  taken  by  the  said  J.  Clark  in 
full  satisfaction  and  discharge  of  the  said  several  causes  of  action  in 
the  introductory  part  of  this  plea  mentioned."  Now,  in  order  to  sup- 
port that  plea,  the  defendant  must  show  that  there  was  a  bargain 
made  with  him,  as  a  consideration  for  giving  up  these  notes  of  1000/., 
that  the  defendant  should  go  and  purchase  a  stamp,  procure  a  piece 
of  paper,  and  write  out  a  receipt  upon  it ;  and  that  the  agieement 
between  the  parties  was,  that  the  sum  of  1000/.  should  be  the  com- 
pensation to  be  paid  for  it     If  you  look  at  the  evidence,  it  is  per- 
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fectly  impossible  to  suppose  that  that  was  the  real  meaning  of  the 
parties,  because  it  has  already  appeared,  from  what  I  have  stated  in 
the  answer,  that  the  transaction  commenced  by  the  testator  saying 
that  he  was  willing  to  make  a  present  of  the  debt  There  is  nothing 
in  the  nature  of  a  bargain  that  he  would  make  a  present  if  the  other 
would  be  at  the  trouble  of  making  out  a  receipt  and  purchasing  the 
stamp.  The  conversation  began,  after  talking  over  lamily  matters, 
by  the  statement  of  Joseph  Clark,  *'  that  he  intended  to  give  the  de« 
fendant  the  lOOOt  secured  by  the  said  two  promissorv  notes," — that  is 
the  commencement  of  it,  —  "  that  he  wished  to  give  the  defendant 
the  1000/.  secured  by  the  said  two  promissory  notes,  and  that  he,  the 
said  Joseph  Clark,  wished  to  give  the  defendant  a  release  and  dis- 
charge from  the  same,  and  for  the  interest  .thereon,  before  he  left 
Hull ;  and  the  said  Joseph  Clark  directed  the  defendant  to  write  out 
a  receipt  for  such  1000/.,"  not  by  way  of  bargain  that,  if  he  should  do 
it,  he  should  have  the  promissory  notes,  otherwise  not.  It  appears, 
from  the  first,  that  the  intention  of  Clark  was  to  make  a  present  to 
the  amount  of  these  promissory  notes.  It  goes  on  to  state  that  he 
afterwards  did  purchase  the  10s.  stamp,  for  the  purpose  of  writing  a 
receipt  thereon.  If  you  take  this  altogether,  really  it  is  too  much  to 
say  that  it  was  parcel  of  this  bargain  that  the  1000/^  should  be 
given  up  if  the  defendant  wrote  the  receipt,  but  should  be  retained 
by  the  testator  if  he  did  not  It  was  nothing  more  than  a  circum« 
stance  incident  to  the  intended  gift  by  the  testator.  That  gift  would 
just  as  soon  have  taken  place  if  Ulark  himself  had  had  to  write  out  the 
receipt  as  if  the  defendant  had.  In  taking  a  reasonable  view  of  the 
evidence  in  this  case,  lam  clearly  of  opinion,  and  in  that  opinion  my 
brothers  entirely  agree  with  me,  that  there  was  no  evidence  that 
would  warrant  the  jury  in  supposing  that  there  was  a  bargain  ap« 
preaching  to  so  absurd  a  bargain  as  that  which  is  stated ;  therefore^ 
we  think  the  verdict  ought  to  stand  for  the  plaintiff  on  the  third 
issue. 

With  respect  to  the  other  two  points,  we  will  take  further  time  to 
consider.  Those  two  points  are,  whether  there  is  by  the  law  merchant 
a  different  rule  with  regard  to  bills  of  exchange  than  there  is  as  to 
ordinary  contracts ;  and,  secondly,  whether  there  should  be  a  new 
trial  upon  the  ground  that  there  is  no  sufficient  evidence  to  take  the 
case  out  of  the  Statute  of  Limitations ;  and  whether  the  law  as  to  bills 
of  exchange  extends  to  promissory  notes. 

Shecy  Serj.,  and  BramweU  then  showed  cause  ^  against  the  rule 
obtained  by  Montagu  Chambers,  to  enter  a  verdict  for  the  plaintiff  on 
the  second,  third,  and  seventh  issues.  First,  the  second  plea  of 
exoneration  and  discharge  was  fully  proved,  and  is  also  valid. 
The  argument  on  the  other  side  will  be  that,  in  the  case  of  a 
promissory  note  payable  on  demand,  a  breach  occurs  as  soon  as  the 
mstrument  has  been  delivered ;  that  after  breach  a  person  cannot  be 
absolved  from  the  contract  into  which  he  has  entered,  except  by 

1  June  28,  before  Parke,  ALDKRSoir,  and  Pultt,  BB. 
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release  under  seal  or  by  payment ;  and  that,  as  no  such  release  or 
payment  was  shown  here,  the  defendant  must  fail.  But,  conceding 
that  the  principle  thus  stated  is  true  with  reference  to  contracts  gen- 
erally, it  is  submitted  that  it  is  not  applicable  to  bills.  The  law 
relating  to  those  securities  is  correctly  expressed  in  Byles  on  Billsi 
5th  ed.  X,  145 :  ^<  It  is  a  general  rule  of  law,  that  a  simple  contract 
may  before  breach  be  waived  or  discharged  without  a  deed  or  con- 
sideration, but  after  breach  there  can  be  no  discharge  except  by  deed 
or  upon  sufficient  consideration.  To  this  rule,  it  is  said  that  con- 
tracts on  bills  which  are  regulated  by  the  custom  of  merchants  form 
an  exception,  and  the  liability  of  the  acceptor,  though  complete,  may 
be  discharged  by  an  express  renunciation  of  his  claim  on  the  part  of 
the  holder."  And  the  rule  which  governs  bills  must  also  be  held 
to  extend  to  promissory  notes,  since  those  instruments  were  placed 
on  the  same  tooting  by  the  3  &  4  Anne,  c  10.  But,  further,  it  is 
incorrect  to  say  that  the  discharge  was  given  after  breach.  The  posi- 
tion contended  for  by  the  plaintiff  is  unintelligible  and  repugnant  to 
common  sense.  A  breach  does  not  take  place  until  after  a  demand 
and  refusal  to  pay.  Tender  of  the  amount  before  that  event  would 
be  good,  and  might  be  pleaded.  Therefore,  even  according  to  the 
plaintiff's  own  argument  the  discharge  here  was  ^ood  Secondlyi 
the  third  and  seventh  pleas  were  aTso  established.  What  took  place 
on  the  16th  of  February  clearly  amounted  to  an  accord  and  satisfac- 
tion. For  this  agreement,  the  consideration  was  the  purchase  of  the 
stamp  and  the  preparation  of  the  receipt ;  and  there  being  a  considera- 
tion, the  court  will  not  stop  to  estimate  its  value,  or  say  whether  it 
was  sufficient  or  insufficient  Thirdly,  there  was  no  evidence  to  take 
the  case  out  of  the  Statute  of  Limitations.  The  receipt  acknowl- 
edging the  payment  of  interest  was  not  such  a  proof  of  part  pay- 
ment as  would  prevent  the  operation  of  the  act  That  document  is 
a  proof,  if  any  thing  is  a  proof,  that  the  whole  debt  was  liquidated| 
and  that  the  plaintiff  has  no  claim. 

WiUeSf  in  support  of  the  rule.  The  second  plea  was  not  supported 
by  the  evidence,  and  is  also  bad  after  verdict  on  a  note  similar  to 
those  mentioned  in  the  declaration.  A  breach  of  the  promise  occurs 
immediately  on  the  note  being  given,  and  it  is  a  well  recognized  prin- 
ciple of  law,  that  a  contract  cannot  be  discharged  after  breach,  except 
by  release  or  payment  But  then,  it  is  urged  that  bills  of  exchange  form 
an  exception,  and  that  an  obligation  created  by  them  may  be  extin- 
guished by  parol.  The  cases,  however,  from  which  this  proposition 
has  been  deduced  do  not  support  it  In  Dingwall  v.  Dunstery  1 
Dougl.  247,  it  was  decided  that  the  circumstance  of  the  indorser  of 
an  accommodation  bill  writing  to  the  acceptor  to  say  that  he  had 
discovered  the  real  debtor,  and  would  not  press  him  for  payment,  was 
insufficient  to  exonerate  him  from  liability.  In  Black  v.  Peelej  refened 
to  ip  Dingwall  v.  Dunstery  1  Dougl.  248,  a  new  security  had  been 
given.  In  Adams  v.  Or^gy  2  Stark.  531,  Abbott,  C.  J.,  intimated  his 
opinion,  that  a  declaration  by  a  person  who  had  taken  up  a  bill  for 
the  drawer  that  the  acceptor  should  not  be  troubled  would  not 
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operate  to  discbar^  him  from  payment ;  and  in  Farquha/r  v.  Souihey^ 
2  Car.  &  P.  497,  similar  views  are  expressed  by  Ldttiedale,  J.  At  any 
rate,  these  cases  do  not  establish  any  thing  more  than  that  the  obh- 
gation  may  be  discharged  by  a  parol  agreement  as  between  the 
indorsee  and  acceptor,  bat  not  between  the  immediate  parties.  Bat, 
admitting  that  they  even  do  sapport  the  latter  proposition,  still  they 
do  not  assist  the  defendant,  as  they  relate  only  to  bills.  And  ii  is 
fallacious  to  say  that  promissory  notes  are  placed  on  the  same  foot* 
ing  with  bills  by  the  statate  of  Anne.  In  some  respects,  indeed, 
they  are  assimilated,  bnt  not  in  all ;  and  in  those  cases  where  they 
are  not,  they  mast  be  governed  by  the  general  rule  applicable  to  con- 
tracts. Lastly,  there  was  ample  evidence  to  take  the  case  oat  of  the 
Statute  of  Limitations.  The  giving  of  the  new  securities  in  1845 
and  1816  was  an  acknowledgment  of  the  old  debt,  and  the  rec^pt 
showed  a  part  payment  within  six  years  so  as  to  prevent  the  opera- 
tion of  the  act  q^^  ^^^  ^^^ 

The  judgment  of  the  coart  was  now  (June  30)  delivered  by 

Pabke,  B.  In  this  case,  the  argument  in  which  was  concluded  on 
Saturday,  the  court  delivered  its  opinion  upon  all  the  points  in  the 
case  except  two :  one  was  with  respect  to  a  plea  in  an  action  on  two 
promissory  notes  for  the  sum  of  500/.  each,  and  there  was  a  special 
plea.  [His  lordship  read  the  second  plea.]  It  appeared,  on  the  trial, 
in  proof  of  that  plea,  that  on  the  16th  of  February,  1846,  the  testator 
was  desirous  of  releasing  the  defendant  from  these  two  notes.  A 
meeting  took  place,  and  he  desired  the  defendant  to  procure  a  receipt 
stamp ;  that  he  gave  a  receipt  in  full  for  1000/.,  the  amount  of  the  two 
notes,  and  SOL  supposed  arrears  of  interest  for  two  years ;  and  there 
is  no  doubt  that  the  effect  of  the  transaction  v^s  to  indicate  as  clearly 
as  possible  that  the  testator  meant  to  discharge  the  defendant  from 
all  liability  upon  the  notes.  But  then  it  was  contended  that  the  plea 
was  not  proved,  because  this  was  not,  properly  speaking,  before 
breach.  Now,  this  plea  is  certainly  inartificially  drawn,  and  is  a  plea 
copied  from  a  similar  plea  to  be  found  in  the  precedents  of  the  dis- 
charge of  an  executory  contract  It  was  competent  for  both  parties 
to  an  executory  contract  by  mutual  agreement  without  any  satisfac- 
tion to  discharge  the  obligation  of  that  contract  It  is  not  competent 
to  the  parties  when  there  is  an  executed  contract  to  discharge  it  in 
any  way  except  by  release  under  seal,  according  to  the  nature  of  the 
obligation  or  payment,  if  the  obligation  may  be  performed  by  pay- 
ment —  performed  and  not  discharged.  Now,  a  promissory  note  or 
a  bill  of  exchange  appears  to  stand  on  a  different  footing ;  and  we 
think  the  words  **  before  breach,"  when  they  are  spoken  with  refer- 
ence to  a  promissory  note,  are  either  idle  or  absurd.  We  think  they 
are  of  that  character,  or,  if  they  have  any  meaning  in  this  plea,  they  must 
be  read  in  conjunction  with  the  context  Then,  taking  the  plea,  alto- 
gether, it  is  an  allegation  that  the  testator  discharged  the  defendant 
from  aJl  liability  before  any  demand  of  the  sum  of  money  mentioned 
in  the  notes :  if  that  is  the  true  meaning  of  the  plea,  it  was  proved  at 
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the  trial,  because  it  was  proved  that  the  testator  exonerated  the  de- 
fendant before  be  called  on  him  to  pay  the  amount  of  those  notes ; 
therefore,  we  are  of  opinion  that  this  plea  is  proved. 

The  next  question  is,  liberty  being  reserved  in  case  that  the  plea 
should  be  proved  and  a  rule  granted  to  give  the  plaintiff  judgment 
non  obstante  veredicto^  whether  this  plea  is  a  good  plea  after  verdict 
In  the  first  place,  it  was  disputed  by  the  plaintiff's  counsel  that  there 
was  any  such  law  that  an  obligation  on  a  bill  of  exchange  could  be 
discharged  by  parol ;  and  he  questioned  the  decisions,  and  he  said 
that  at  all  events  they  went  no  further  than  this ;  that  an  obligatioa 
might  be  discharged  as  to  remote  parties,  but  not  discharged  with 
respect  to  the  obligation  of  one  immediate  party  to  pay  another;  be- 
cause  that  obligation,  he  considered,  was  not  created  by  the  law  mer- 
oh&nt,  and  it  was  only  by  the  law  merchant  that  a  bill  of  exchange 
could  be  discharged.  It  has  been  so  often  laid  down  and  acted 
upon,  although  there  is  no  case  immediately  to  the  point  between 
immediate  parties,  that  the  obligation  on  a  bill  of  exchange  may  be 
discharged  by  express  waiver,  that  it  is  too  late  to  question  the  pro- 
priety of  those  decisions.  Several  cases  were  cited  by  the  plaintiff's 
counsel  and  referred  io^  and  the  matter  is  laid  down  in  the  text  booka 
as  law,  although  my  brother  Byles  in  his  book  uses  the  words  '^  it  is 
said."  We  see  no  reason  to  dispute  that  law ;  we  think  it  is  valid 
and  good  law.  Nor  do  we  see  any  reason  to  draw  a  distinction  be- 
tween the  liability  of  an  immediate  party,  or  the  liability  of  one  party 
to  another.  Where  there  are  intermediate  parties,  the  liability  of 
both  equally  turns  on  the  law  merchant ;  for  no  one  person  is  liable 
on  a  bill  of  exchange,  except  through  the  law  merchant,  and  probably 
this  law  merchant  being  introduced  into  this  country,  and  differing 
very  much  from  the  simplicity  of  common  law,  probably  at  the  same 
time  was  introduced  into  it  that  rule  which  the  plaintiff's  counsel 
quoted  from  Paillet,  that,  by  the  laws  of  foreign  countries,  there  may 
be  a  release  and  discharge  from  the  debt  by  express  words,  although 
unaccompanied  with  satisfaction  or  any  solemn  instrument  That 
appears  to  be  the  law  of  France,  and  probably  it  was  for  that  reason 
it  was  adopted.  At  all  events,  it  is  too  late  now  to  say  this  is  not  a 
branch  of  the  law  merchant  with  respect  to  bills  of  exchange. 
Then,  the  plaintiff's  counsel  said,  though  it  might  be  true  with  re- 
spect to  bills  of  exchange,  it  was  not  true  with  respect  to  promissory 
notes,  for  that  they  are  not  put  upon  the  same  footing  as  bills  of 
exchange  by  the  statute  law.  There  is  no  doubt  the  obligation  on 
promissory  notes  was  created  by  the  stat  3  &  4  Anne,  c.  9,  which 
recites  that  <<  notes  in  writing,  signed  by  the  party  who  makes  the 
same,  whereby  such  party  promises  to  pay  unto  any  other  person,  or 
his  order,  any  sum  of  money  therein  mentioned,  are  not  assignable 
or  indorsable  over"  (that  is  one  of  the  properties  promissory  notes 
are  recited  not  to  have)  '<  within  the  custom  of  merchants  to  any 
other  person,  and  that  such  person  to  whom  the  sum  of  money  men- 
tioned in  such  note  is  payable  cannot  maintain  an  action  by  the 
custom  of  merchants  against  the  person  who  first  made  and  signed 
the  same,  and  that  any  person  to  whom  such  note  shall  be  assigned, 
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indorsed,  or  made  payable,  could  not  within  the  said  custom  of  mer- 
chants maintain  any  action  upon  such  note  against  the  person  who 
first  drew  and  signed  the  same."  That  appears  to  apply  both  to 
cases  of  original  liability  on  a  note,  and  also  to  cases  where  the  note 
is  assigned.  We  think  the  stat.  3  &  4  Anne,  c.  9,  put  promissory 
notes  entirely  on  the  same  footing  as  bills ^f  exchange,  and  the  same 
law  applies  to  them.  Now,  bills  of  exchange  and  promissory  notes 
differ  from  other  contracts  at  common  law  in  two  important  particu- 
lars. In  the  first  place  they  are  assignable,  whereas  choses  in  action 
at  common  law  are  not.  In  the  second  place,  the  instrument  itself 
gives  a  right  of  action,  for  it  is  presumed  to  be  given  for  value,  and 
no  value  need  be  alleged  as  a  consideration  for  it.  In  those  two  im- 
portant particulars  bills  of  exchange  differ  from  contracts  at  common 
law,  and  in  those  same  particulars  promissory  notes  are  put  on  the 
same  footing  by  the  statute  of  Anne ;  therefore,  we  think,  the  same 
law  applies  to  promissory  notes  as  applies  to  bills  of  exchange ;  and 
that  was  considered  by  the  court,  although  their  opinion  was  cer- 
tainly not  necessary  to  be  expressed  to  that  extent  in  order  to  decide 
the  case,  in  Mayhew  v.  Kerr^  a  case  which  was  tried  before  me,  in^ 
which  there  was  such' a  plea  on  the  record  —  that  a  promissory  note 
was  waived  and  discharged  by  parol.  We  think,  therefore,  the  rule 
in  this  case  for  entering  the  judgment  for  the  plaintiff  non  obstante 
veredicto  must  be  discharged. 

The  remaining  question  is  on  the  motion  for  a  new  triaL  The 
plea  that  the  notes  were  discharged  was  pleaded  only  to  the  notes. 
jBut  on  the  count  for  money  lent  and  advanced  there  was  no  plea 
that  notes  were  given,  and  that  the  defendant  was  exonerated  from 
those  notes  by  the  testator;  to  that  count  for  money  lent  and  ad- 
vanced nothing  is  pleaded  but  the  Statute  of  Limitations.  Now,  the 
money  that  was  lent  and  advanced  by  the  testator  in  the  year  1835 
was  500/.,  and  in  the  year  1842,  500/.  more.  For  each  sum  there  was 
given  a  promissory  note,  payable  to  the  testator  or  order,  and  interest 
on  those  notes  was  paid  up  to  the  year  1844.  In  the  beginning  of 
the  vear  1846,  that  transaction  took  place  which  the  defendant 
pleaded  as  the  payment  of  the  notes,  and  which  we  consider  to  be  an 
exoneration  by  the  testator  of  the  defendant.  For  these  two  notes,, 
the  backs  of  them  having  been,  in  fact,  covered  by  acknowledgments 
of  interest,  two  other  notes  were  substituted  in  the  year  1846 ;  one 
was  dated  the  17th  of  December,  1845,  and  the  other  the  20th  of 
January,  1846 ;  and  in  the  succeeding  month,  on  the  16th  of  Feb- 
ruary, 1846,  the  testator  intimated  his  intention  to  the  defendant  to 
give  him  a  discharge  from  both  notes;  and  accordingly  a  receipt 
stamp  was  procured,  and  Clark,  the  testator,  gave  a  receipt  in  full  to 
the  defendant  for  the  amount  of  these  notes,  and  also  for  the  sum  of 
80/.,  which  was  calculated  to  be  the  amount  that  was  then  due  for 
interest,  being  about  two  years'  interest  or  some  little  more.  Then  a 
receipt  was  given,  in  these  words :  "  Received  of  Robert  Dawber  the 
sum  of  1080/.,  being  interest  and  principal  on  the  two  notes,  dated 
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December,  1845,  and  Janaary,  1846,  and  in  full  of  all  demands." 
Now,  it  was  argued  for  the  plaintifT,  at  the  trial,  that  this  transaction, 
which  occurred  in  February,  1846,  must  be  considered  as  part  pay- 
ment, and  so  that  the  case  was  taken  out  of  the  statute.  But,  on 
consideration,  we  are  of  opinion  that  this  argument  is  unsatisfactory. 
There  was  no  proof  of  any  actual  payment  of  the  sum  of  80^  for 
interest  in  the  month  of  February.  It  was  all  parcel  of  the  same  trans- 
action ;  and  the  supposed  payment,  which  was  only  by  construction 
a  payment  of  two  years'  interest,  was  only  a  parcel  of  the  transac- 
tion, in  which  the  defendant  by  no  means  promised  to  pay  the  notes, 
but  the  contrary.  It  was  no  "  part  payment "  within  the  Statute  of 
Limitations,  supposing  it  to  be  proved  within  the  statute ;  because 
"  part  payment "  within  the  statute  means  payment  of  a  portion  ac- 
companied with  an  acknowledgment  of  a  greater  demand  being  due ; 
that  is  the  only  ground  on  which  a  part  payment  takes  the  case  out 
of  the  statute.  This  transaction  on  the  16th  of  February  was  a 
transaction  in  which  the  defendant  meant  to  pay  the  whole  in  full ; 
and  if  there  was  any  payment  it  was  a  payment  of  the  notes,  and  not 
evidence  of  part  payment  or  acknowledgment ;  it  was  payment  of 
the  notes  in  full,  and  there  was  no  acknowledgment  whereby  the  de- 
fendant took  on  himself  to  pay  any  portion  of  the  money  whatever. 
Therefore,  we  think  the  transaction  on  the  16th  of  February  cannot 
be  considered  as  any  acknowledgment  to  take  the  case  out  of  the 
statute.  Then  the  only  question  is,  as  it  occurred  to  the  court  on  the 
first  view  of  the  case  that  tiiere  might  be  sufficient  to  take  the  case 
out  of  the  statute,  whether  the  renewing  of  the  two  promissory  notes 
by  fresh  ones  in  January,  1846,  could  be  considered  as  a  promise,  so 
as  to  render  the  defendant  liable  by  a^new  promise  to  pay  the  original 
two  loans  of  50Q/.  each.  Now,  we  think  that  they  could  not  All 
that  can  be  inferred  from  these  two  notes  is,  that  the  defendant  meant 
to  give  a  firesh  security,  limited  to  those  two  notes ;  that  it  was  a 
promise  to  pay  the  testator  or  the  legal  holder  of  these  notes,  and  no 
intention  on  the  part  of  the  defendant  to  renew  his  liability  on  the 
original  demand.  The  promise  was  confined  to  the  notes  themselves, 
and  we  think  there  was  no  sufficient  evidence  to  take  the  case  out 
of  the  Statute  of  Limitations  in  regard  to  the  original  debt,  and  that 
the  plea  ought  to  have  been  found  for  the  defendant  Inasmuch  as 
that  point  was  not  reserved,  there  must  be  a  new  trial. 

Rule  to  enter  a  verdict  for  the  plaintiff  on  the  second  isme,  or  far 
judgment  non  obstante  veredicto,  discharged. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff  on  the  third  and 
seventh  issues. 

Rule  to  enter  a  verdict  for  the  defendant  on  the  other  issues  diS' 
charged. 

Rule  absolute  for  a  new  trial  as  to  the  sixth  issue. 
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Turner  &  others,  Assignees,  t;.  The  Trustees  op  the  Liverpool 

DOCKB.^      ^ 
Trinity  Term,  May  26,  1851. 

Stoppage  in  Transitu  —  Bill  of  Lading  making  Cargo  deliverable 
to  Consignor's  Order -^ Delivery  on  board  Uonsignof's  Vessel"^ 
Pleading — Not  possessed, 

B.  &  Co.,  merchants  at  Liverpool,  sent  orders  to  M.  &  Co^  merchants  at  Charleston,  to  ship, 
on  account  of  B.  &  Co.,  a  cargo  of  cotton,  on  hoard  a  vessel  of  B.  &  Co.'8,  which  was  sent 
to  Charleston  with  an  ontward  cargo,  and  also  to  receive  the  cotton.  M.  &  Co.  theronpon 
purchased  cotton  from  time  to  time  and  shipped  it  on  board  B.  &  Co.^s  vessel.  The  master 
of  the  vessel  executed  to  M.  &  Co.  a  bill  of  lading,  which  stated  that  the  cotton  was  to  bo 
delivered  at  Liverpool,  **  to  order,  or  to  our  assigns,  pacing  for  freight  for  the  cotton  nothing, 
being  owners*  property."  M.  &  Co.  indorsed  the  bill  of  lading,  *  Deliver  the  within  S> 
the  Sank  of  Liverpool,  or  order.    M.  &  Co.**    Afterwards,  M.  £  Co.  sent  to  B.  &  Co.  an 

*  abstract  invoice  of  the  cotton,  in  which  they  stated  that  they  had  shipped  the  cotton  on 
board  the  vessel,  "  by  order,  and  for  account  and  risk,'*  of  B.  &  Co.,  and  addressed  "  to 
order;"  and  still  later,  they  sent  to  B.  &  Co.  a  full  invoice,  Btatin|[f  that  the  cotton  was 
shipped  "  by  order,  and  for  account  of  B.  &  Co.,  and  to  them  consigned."  M.  &  Co.  not 
having  samcient  funds  of  B.  &  Co.  to  pay  for  the  cargo  of  cotton,  drew  bills  on  B.  &  Co. 
for  the  amount,  and  wrote  to  B.  &  Co.,  informing  them  of  the  drawing  of  the  bills,  and 
desiring  them  to  insure  the  cotton  M.  &  Co.  sold  the  bills  they  had  so  drawn  to  the  bank 
at  Charleston,  and  delivered  to  the  bank  the  bill  of  lading,  so  indorsed,  as  a  security  for 
the  payment  of  the  bills,  which  were  nltimatehr  dishonored,  and  taken  up  by  M.  &  Co. 
B.  &  Go.  became  bankrupts  before  the  arrival  ot  the  vesseL  M.  &  Co.,  by  means  of  their 
agent,  on  its  arrival,  put  in  a  claim  to  the  caigo.  The  assignees  of  a,  &  Co.  brought 
detinue  against  M.  &  Co.*b  agents,  who  pleaded  that  the  bankrupts,  B.  &  Co.,  were  not 
possessed,  and  that  the  plaintiffs  were  not  possessed,  as  assignees :  — 

Bdd,  that  M.  &  Co.  had  never  parted  with  the  property  in  the  cotton  to  B.  ft  Co.,  notwith- 
standing the  delivery  on  board  the  vessel  of  B.  ft  Co.,  becaose  M.  &  Co.  had,  at  the  time 
of  the  delivery,  reserved  to  themselves  aJvs  ditponendiy  and  preserved  their  rights  as  un- 
paid vendors  ;  which  the  captain  acknowledged  by  signing  the  bill  of  lading,  making  the 
cotton  deliverable  to  their  order,  or  assigns,  although,  in  executing  snch  a  bill  of  lading, 
^  captain  might  have  exceeded  his  authority:  — 

AU,  also,  that  M.  ft  Co.  did  not,  by  transferring  the  bill  of  lading  as  security  to  the  bank 
at  Charleston,  lose  their  property  in  the  goods,  so  as  to  prevent  their  claiming  them  at 
against  B.  ft  Co.,  or  their  assignees,  and  tliat  the  defence  might  be  raised  under  the  plea 
of  not  possessed. 

This  was  an  action  of  detinue  by  the  plaintiffs,  as  assignees  of 
Messrs.  Higginson  &  Dean,  bankrupts,  who  traded  under  the  name 
of  Barton,  Lrlam,  &  Higginson,  to  recover  from  the  defendants  a  large 
quantity  of  cotton  and  timber. 

The  first  count  laid  the  property  in  the  bankrupts,  the  second  in 
the  assignees. 

The  first  two  pleas  traversed  the  property  in  the  goods  as  alleged 
in  the  two  counts.  The  third  plea  alleged  that  the  goods  were  the 
property  of  the  Bank  of  Liverpool. 

The  case  was  tried  before  Wightman,  J.,  on  the  23d  of  August, 

1  Coram  Patteson,  Coleridge,  Wightman,  Eule,  Talfourd,  and  Williams,  JJ. 
90  Law  J.  Rep.  (n.  s.)  £zch.  393. 
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1849,  when  the  following  facta  were  found  :  The  property  consisted 
of  the  cargoes  of  two  vessels,  the  Charlotte  and  the  Higginson,  of 
which  the  bankrupts  were  owners.  [As  the  circumstances  relating  to 
each  were  similar,  and  the  same  question  arose  in  each,  and  the  argu- 
ment was  confined  to  the  case  of  the  Charlotte,  it  is  only  necessary 
to  state  the  facts  relating  to  the  cargo  of  that  vessel.] 

On  the  18th  of  August,  1847,  the  bankrupts  sent  orders  to  Menlove 
&  Co.,  merchants  at  Charleston,  in  America,  directing  them  to  ship 
on  board  the  Charlotte,  on  their  (the  bankrupts')  account,  a  large  quan- 
tity of  cotton  for  the  homeward  voyage.  The  vessel  had  saUed  with 
a  cargo  of  salt  and  coals  consigned  to  Menlove  &  Co.,  and  arrived  at 
Charleston  on  the  19th  of  September.  Menlove  &  Co.  in  the  meaa 
time  had,  in  pursuance  of  the  orders  of  the  bankrupts,  purchased  a 
'large  parcel  of  cotton,  and  continued  to  make  fresh  purchases  until 
shortly  before  the  Charlotte  sailed  on  the  homeward  voyage.  They 
also  shipped  on  board  a  quantity  of  timber. 

On  the  13th  of  October,  the  master  of  the  Charlotte  signed  the  fol- 
lowing bill  of  lading,  and  delivered  it  to  K  Menlove  &  Co. :  ^  Shipped 
in  good  order  and  condition,  by  K  Menlove  Sc  Co.,  of,  &c.,  upon  the, 
&c.,  Charlotte,  &c.,  now  lying  in  the  port  of  Charleston,  and  bound 
for  Liverpool,  1263  bales  of  Upland  cotton,  74,871  feet  plank,  &c.,  to 
be  delivered  in  like  good  order  and  condition  at  the  aforesaid  port  of 
Liverpool,  &c.,  unto  order  or  to  our  assigns,  he  or  they  paying  freight 
for  the  said  goods,  viz.,  for  cotton  in  round  bales,  for  cotton  in  square 
bales,  nothing,  being  owners'  property,"  &c. 

It  was  indorsed,  ^- 

"  Deliver  the  within  to  the  Bank  of  Liverpool  or  order. 

«E.  Menlove  &  Co." 

The  Charlotte  sailed  from  Charleston  on  the  13th  of  October. 

On  the  16th  of  October,  Menlove  S^  Co.  wrote  to  the  bankrupts, 
informing  them  that  they  had  drawn  bills  on  them  in  respect  of  the 
cargo,  and  that  they  had  deferred  drawing  as  long  as  possible  to  give 
the  ship  time  to  be  with  them  before  the  draft,  and  directing  them 
also  to  insure  the  cargo. 

On  the  19th  of  October,  Menlove  &  Co.  sent  the  bankrupts  an 
abstract  invoice  of  the  cotton  dated  the  13th  of  October.  It  was 
headed  —  <'  Abstract  invoice  of  1263  bales  of  Upland  cotton,  shipped 
by  E.  Menlove  &  Co.  on  board  the  British  ship  Charlotte,  Carter, 
master,  for  Liverpool,  by  order  and  for  account  and  risk  of  Messrs. 
Barton,  Irlam,  &  Higginson  there,  and  addressed  to  order."  The  full 
invoice  of  the  cotton,  also  dated  the  13th  of  October,  was  sent  on  the  23d 
of  October  to  the  bankrupts.  It  commenced  thus :  "  Invoice  of  1263 
bales  Upland  cotton,  shipped  by  E.  Menlove  &  Co.  on  board  the  British 
ship  Charlotte,  Carter,  master,  for  Liverpool,  by  order  and  for  account 
of  Messrs.  Barton,  Irlam,  &  Higginson  there,  and  to  them  consigned." 

It  appeared  further,  that  Menlove  &  Co.,  not  having  sufficient  funds 
of  the  bankrupts  to  pay  for  the  whole  of  the  cotton  and  plank,  drew 
bills  of  exchange  on  the  bankrupts,  and  sold  the  bills  which  they  had 
drawn  to  the  bank  of  Charleston,  and  delivered  to  them  the  bill  of 
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lading,  indorsed  as  above  stated,  as  a  security  for  the  payment  of  the 
bills.  Evidence  was  given  to  show  that  this  was  the  usual  mode  of 
dealing.  The  bills  of  exchange  were,  with  one  exception,  dishonored} 
and  taken  up  by  Menlove  &  Co. 

On  the  23d  of  October,  Menlove  &  Co.  informed  the  bankrupts  of 
the  delivering  over  of  the  bill  of  lading  to  the  bank  at  Charleston. 
Barton,  Irlaro,  &  Higginson  became  bankrupts  on  the  13th  of  Novem- 
ber. The  Charlotte  arrived  at  Liverpool  on  the  26th  of  November. 
The  following  day,  notice  was  given  to  the  master  that  E.  Menlove 
&  Ca  claimed  to  stop  the  cargo  in  transitu^  and  required  him  to 
deliver  it  to  the  Bank  of  Liverpool  or  their  agent  The  cargo  was 
stowed  in  the  defendants'  warehouses. 

An  objection  was  made  by  the  plaintiffs  to  the  reception  of  certain 
evidence  offered  by  the  defendants  and  admitted  by  the  judge.  It 
was  agreed  on  both  sides  that  there  was  no  question  of  fact  for  the 
jury.  The  learned  judge  directed  a  verdict  for  the  defendants  on  all 
the  issues. 

A  bill  of  exceptions  was  tendered  to  this  direction ;  and  the  case 
was  argued  (November  30th  and  December  2d,  1850)  by 

CraniptoHj  for  the  plaintiffs.  The  principal  question  is,  whether 
the  direction  of  the  learned  judge,  that  the  defendants  were  entitled 
to  have  the  issues  found  for  them  on  the  property  in  the  goods,  is 
right  in  law.  It  is  submitted  that  the  property  in,  and  the  possession 
of^  the  cotton  vested  in  the  bankrupts  as  soon  as  it  was  put  on  board 
the  Charlotte.  Any  right  of  lien,  or  stoppage  in  transitu^  which 
stands  on  the  same  footing,  was  gone  by  the  delivery  on  board  of  the 
vendees'  own  ship,  as  it  was  put  on  board  for,  and  on  account  and 
risk  of,  the  bankrupts.  Van  Casteel  v.  Booker^  2  Exch.  Rep.  691 ;  s.  c. 
18  Law  J.  Rep.  (n.  s.)  Exch.  9.  The  evidence  shows  that  the  con- 
tract was  to  deliver  the  cotton  to  the  bankrupts  on  board  their  ship, 
which  was  sent  out  on  purpose  to  receive  it  Had  the  ship  merely 
been  hired  by  the  bankrupts,  the  case  would  have  been  very  different 
A  foreign  merchant  is  under  no  obligation  to  obey  the  orders  sent 
him  with  respect  to  the  purchase  of  goods.  He  has  a  right  to  keep 
possession  ot  the  goods  by  sending  them  home  in  a  carrier  ship,  and 
by  consigning  them  to  his  own  agent  in  England,  to  be  delivered  on 
payment  to  the  party  who  has  sent  out  the  order  for  them.  It  is 
clear  that  Menlove  &  Co.  intended  that  the  property  should  pass  to 
the  bankrupts  on  delivery,  for,  in  the  letter, of  the  16th  of  October, 
they  say  that  they  have  drawn  the  bills  of  exchange  at  a  long  date, 
in  order  to  give  the  bankrupts  time  to  realize  money  by  the  sale  of 
the  goods.  The  fact  that  the  goods  are  stated  in  the  bill  of  lading  to 
be  owners'  property  and  freight  free  shows  that  the  contract  was  one 
of  absolute  sale,  to  be  executed  by  delivery  on  board,  of  the  vessel 
Menlove  &  Co.  could  not  have  had  a  right  to  use.  the  vessel  of  the 
bankrupts  to  carry  their  goods  without  payment  of  freight,  nor  could 
they  have  had  any  right  to  pledge  the  bill  of  lading,  for  by  so  doing 
they  profess  to  give  the  indorsee  of  it  a  greater  interest  than  they  had 
themselves ;  that  is,  a  security  on  the  goods  at  the  port  of  discharge, 

43* 


510  COURT  OF  EXCHEQUER,  1851. 

Tomer  &  others,  Assignees,  v.  The  Trustees  of  the  LiTerpool  Docks. 

and  increased  in  value  by  the  amount  of  the  freight  If  the  court 
decide  against  the  plaintiffs,  they  will  lose  both  goods  and  freight. 
Had  Menlove  &  Co.  shipped  the  goods  in  their  own  names,  they  pay- 
ing freight,  the  case  might  possibly  have  been  different.  Here  their 
conduct  was  marked  by  an  improper  concealment,  which  would 
deprive  them  of  all  right ;  Ogle  v.  Atkinson^  5  Taunt  759 ;  or  the 
attempt  to  retain  possession  of  the  goods  was  an  afterthought  Had 
the  bankruptcy  not  taken  place,  Menlove  &  Co.  would  have  had  a 
right  to  sue  for  the  price  as  for  goods  sold  and  delivered.  The 
bankrupts  were  to  insure.  Suppose  there  had  been  a  loss,  the  bank- 
rupts might  surely  have  sued  on  the  policy  against  the  assurance 
office.  The  case  is  the  same  as  if  the  bankrupts  had  personally 
received  the  cotton  on  board  the  Charlotte.  Secondly,  the  captain 
had  no  power  to  alter  the  rights  of  his  employers  at  home  by  execut- 
ing such  a  bill  of  lading  as  this,  making  the  goods  deliverable  to  the 
orders  of  Menlove  &  Co. 

[PaUeson^  J.  Bo  you  contend  that  the  bill  of  lading  was  an  idle, 
nugatory  document  in  every  respect  ?] 

Yes ;  so  far  as  it  could  prejudice  the  vendees'  right  The  captaia 
acted  improperly  in  signing  the  bill  of  lading.  As  the  ship  was  sent 
out  for  the  express  purpose  of  receiving  the  goods,  the  captain  had 
no  right  to  agree  to  deliver  the  goods  to  any  one  but  his  employers. 
He  had  no  authority  to  execute  the  bill  of  lading. 

[Erle^  J.  Suppose  that  the  consignors  intended  to  keep  their  hands 
on  the  goods,  and  refused  to  part  with  the  possession  unless  the  cap- 
tain had  agreed  to  the  special  terms,  and  the  captain  had  received  the 
goods  on  these  terms ;  do  you  say  that  the  property  vested  in  the 
bankrupts  ?] 

It  is  submitted  that  the  captain's  unauthorized  assent  could  not 
have  varied  the  effect  of  the  contract,  and  that  by  the  delivery  the 
contract  would  have  been  executed.  Thirdly,  if  the  consignors  had 
a  lien,  that  could  not  be  transferred  by  them  to  the  Liverpool  Bank. 
The  right  to  stop  in  transitu  was  lost  by  the  assignment  On  these 
points  he  referred  also  to  the  following  authorities :  Wait  v.  Bakefj  2 
Exch.  Rep.  1 ;  s.  c.  17  Law  J.  Rep.  is.  s.)  Exch.  307.  Jenkyns  v. 
Brown,  19  Law  J.  Rep.  (n.  s.)  Q.  B.  286.  Mtchel  v.  Ede,  11  Ad.  & 
E.  888 ;  8.  c.  9  Law  J.  Rep.  (n.  s.)  Q.  B.  187.     SaviUe  v.  Campion,  2 

B.  &  Aid.  503.  Small  v.  Mbates,  9  Bing.  574.  Newsam  v.  Thornton^ 
6  East,  17.  Haille  v.  SmUh,  1  Bos.  &  P.  563.  Fowler  v.  M'  Taggartj 
cited  in  Hodgson  v.  Loy^  7  Term  Rep.  442.  Inglis  v.  Usherwoodj  1 
East,  515.    Bohtlingk  v.  Inglis,  3  East,  381.    Howes  v.  Ball,  7  B.  & 

C.  481 ;  s.  c.  6  Law  J.  Rep.  K.  B.  106.  Coxe  v.  Harden,  4  East,  211. 
M'  Combie  v.  Davies,  7  Ibid.  5.  Daubigny  v.  Duval.,  5  Term  Rep.  604. 
Case  of  the  Constantia,  6  Rob.  Adm.  Rep.  321.  Abbott  on  Shipping, 
p.  289,  517,  522.  Fourthly,  if  there  were  this  lien,  the  right  could 
not  be  set  up  without  a  special  plea,  and  was  not  capable  of  being 
given  in  evidence  under  a  plea  of  non  detinet  or  not  possessed.  Legg 
v.  Evans,  6  Mee.  &  W.  36 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Exch.  102. 
Mason  v.  Famell,  12  Ibid.  674 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Exch.  142. 
Lane  v.  Tewson,  12  Ad.  &  E.  116,  ».;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Q.B. 
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17.     Lastly,  the  evidence  objected  to  was  improperly  received.     Ttiia 
would  entitle  the  plaintifis  to  a  venire  de  novo. 

Cowlings  for  the  defendants.     The  property  in  the  goods  did  not 

Gss  to  the  bankrapts  by  the  deliverv  to  the  master  on  board  the  Char- 
te.  Menlove  &  Co.  retained  the  right  to  them  as  unpaid  ven- 
dors. When  they  purchased  the  cotton,  they  had  no  sufficient  funds 
of  the  bankrupts  to  pay  for  the  goods.  To  raise  money  they  had, 
according  to  the  usage,  to  draw  bills  of  exchange  on  the  bankrupts, 
and  to  discount  them,  and  to  pledge  the  bill  of  lading  as  a  security 
for  the  payment  of  the  bills  of  exchange.  When  first  purchased,  the 
property  in  the  cotton  clearly  vested  in  Menlove  &  Co. ;  and,  until 
they  delivered  it  on  board,  they  might  have  disposed  of  it  in  any  way 
they  pleased.  Atkinson  v.  Bell^  8  B.  &  C.  277 ;  s.  c.  6  Law  J.  Rep. 
K.  B.  258.  No  doubt  Menlove  &  Co.  intended  to  appropriate  that 
cotton  to  the  bankrupts,  but  that  intention  did  not  pass  the  propertv. 
They  did  not,  by  accepting  the  bankrupts'  orders,  undertake  to  ship 
the  cotton  on  board  as  the  bankrupts'  property.  The  contention  that 
the  goods  became  the  bankrupts'  by  the  mere  fact  of  shipment^  inde- 
pendent of  the  intention  of  Menlove  &  Co.,  and  independent  of  the 
act  of  the  master,  is  not  supported  by  any  of  the  authorities.  The 
terms  of  the  bill  of  lading  are  strong  evidence  to  show  that  Menlove 
&  Co.  intended  to  retain  the  legal  property  in  the  goods.  The  state- 
ment in  the  bill  of  lading  that  the  goods  were  owners'  property  and 
freight  fre,e,  cannot  override  the  manifest  intention  ot  Menlove  & 
Co.  to  retain  their  right  in  the  goods  by  making  them  deliverable  to 
order.  The  invoice,  which  states  that  the  cotton  was  shipped  on 
account  of,  and  at  the  risk  of,  the  bankrupts,  only  shows  that  the  in- 
surance was  to  be  made  at  their  cost  and  risk.  The  bankrapts  had 
an  insurable  interest  in  the  goods,  but  not  the  absolute  property  after 
they  were  put  on  board.  *  Arnold  on  Insurance,  p.  251,  and  ^ith  v. 
Lascelles^  2  Term  Rep.  187.  They  would  not  have  lost  their  freight, 
for  the  Court  of  Chancery  would  have  taken  care  that  Menlove  & 
Co.  should  not  keep  more  out  of  the  proceeds  of  the  goods  than  the 
purchase  price,  and  the  surplus  would  have  belonged  to  the  bank- 
rupts. Thus,  indirectly,  they  would  have  obtained  the  profit  of  the 
freight.  Secondly,  it  is  submitted  that,  if  the  master  received  the 
ffoods  on  board  as  the  goods  of  Menlove  &  Co.,  it  can  make  no  dif- 
ference whether  in  so  doing  he  acted  rightly  or  wrongly.  But  it  is 
apprehended  he  was  justified  in  what  he  did.  If  Menlove  &  Co.  were 
authorized  to  ship  the  goods  in  the  ordinaiy  course  of  business,  (that 
is,  subject  to  such  a  lien  as  was  necessary  (or  the  security  of  the  par- 
ties who  advanced  the  funds  to  pay  for  them,)  the  master  was  jus- 
tified in  receiving  them  subject  to  the  same  rights.  The  bankrupts 
were  not  damnified  in  any  way  by  the  captain's  accepting  the  goods, 
subject  to  qualification.  Nor  were  Menlove  &  Co.  guilty  of  any 
fraud  on  the  bankrupts  in  imposing  such  terms. 

[  Cresswellj  J.     Suppose  the  bankrupts  had  given  rigid  instruction 
to  the  captain  not  to  receive  any  goods  on  board  except  as  their  abso- 
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lute  property,  that  would  not  have  obliged  Menlove  &  Co.  to  have 
delivered  the  goods  on  those  terms.] 

The  cases  which  have  been  cited  do  not  apply.  In  Wait  v.  Bakery 
the  terms  of  the  charter  party  do  not  appear.  In  Van  Casteel  v. 
Booker^  the  question  was  put  on  the  principle  now  contended  for  on 
behalf  of  the  defendants,  namely,  What  was  the  intention  of  the  par- 
ties at  the  time  of  the  shipment  ?  The  case  of  Ckxce  v.  Harden  has 
never  been  quoted  with  approbation,  and  is  in  part  overruled  in  Mori^ 
son  V.  Grai/j  2  Bing.  260 ;  s.  c.  8  Law  J.  Rep.  C.  P.  361,  and  Brandt  ▼• 
Bawlby^  3  B.  &  Ad.  932 ;  s.  c.  1  Law  J.  Rep.  (n.  s.)  K.  B.  14.  C^le 
V.  AUdnsoH  is  not  reconcilable  with  MUchel  v.  Ede  or  EUershaw  ▼• 
JUag^ioc,^  and  can  only  be  supported  on  the  ground  of  fraud ;  but  the 
principle  was  asserted  that,  in  the  absence  of  fraud,  the  delivery  may 
be  a  qualified  delivery.  Thirdly,  it  is  contended  that,  if  Menlove  & 
Co.  had  a  lien  on  the  goods,  they  could  not  transfer  it  to  a  third  party. 
The  rule  is  correct  as  regards  an  ordinary  lien ;  but  an  unpaid  vendor 
has  a  property  in,  and  a  title  to,  the  goods  differing  from  and  greater 
than,  an  ordinary  lien,  and  which  is  not  destroyed  by  parting  with  the 
possession.  Jenkyns  v.  Browfu  There  are  many  cases  in  which  a 
lien  is  transferable.  If  the  court  hold  that  Menlove  &  Co.  had  no 
right  to  retain  a  lien  on  the  goods,  the  decision  will  produce  very 
inconvenient  results  to  the  trade  between  England  and  America. 
Fourthly,  there  was  no  necessity  for  pleading  the  lien  specially. 
Lane  v.  Tewson  is  rightly  decided.  There  is  great  difficulty  in  plead- 
ing a-  lien  in  detinue. 

Cromptonj  in  reply.  Menlove  &  Co.  could  not  have  the  right  of 
lien  of  unpaid  vendors,  because  the  goods  were  sold  on  credit,  and 
not  for  ready  money.  There  was  no  proof  of  any  usage  of  trade 
authorizing  Menlove  &  Co.  to  ship  the  goods  on  the  terms  contended 
for. 

[  CressweUj  J.  May  not  the  captain  make  an  admission  that  tbe 
shipper  of  the  goods  delivered  them  to  him  with  a  limited  trust  only, 
and  not  as  the  absolute  property  of  the  ship  owner  ?  The  question 
is,  whether  the  consignor  could  deliver  them  on  board  without  mak« 
ing  them  the  absolute  property  of  the  ship  owner.]     q^^  ^^  ^^^^ 

Judgment  was  now  delivered  by  i 

Patteson,  J.  This  is  an  action  to  try  the  right  of  the  plaintiflTs,  as 
assignees  of  Messrs.  Higginson,  Dean,  &  Hall,  who  were  merchants 
in  Liverpool  trading  under  the  name  of  Barton,  Irlam,  &  Higginson, 
who  had  become  bankrupts,  to  the  possession  of  a  quantity  of  cotton 
and  timber  as  against  Messrs.  Menlove  &  Co.,  who  were  merchants 
in  Charleston,  in  America,  and  the  real  defendants  in  this  suit  The 
property  in  dispute  constituted  the  cargoes  of  two  vessels,  of  which 
the  bankrupts  were  owners,  called  the  Charlotte  and  Higginson,  and 
as  it  is  agreed  that  the  same  question  arose  with  respect  to  both,  and 

—  ■         ■  ■       ■    ■  •  ■    ■— — 

1  Not  reported. 


•  « 


COURT  OF  EXCHEQUER,  1861.  513 

■^— 1>*M^— ■  I       !■     I  ■  ■  ■        ■       MM^M   P  I  I        ■      ■■       ■■  I  ^^■^^^  IB 

Tnrner  ft  othen,  AMignees,  v.  The  Troitees  of  the  Liverpool  Dockt. 

as  the  circumstances  are  similar,  it  will  be  only  necessary  to  advert  to 
the' leading  facts  relating  to  one  of  them,  the  Charlotte. 

It  appears  that,  in  August^  1847,  the  bankrupts  sent  orders  to  Men- 
^ove  &  Co.  at  Charleston  to  ship  on  their  (the  banlcrnpts')  account  a 
quantity  of  c'otton  for  the  homeward  cargo  of  the  Charlotte,  a  ship 
belonging  to  the  bankrupts,  which  had  been  sent  to  America  with  a 
cargo  of  coals  and  salt,  and  which  arrived  at  Charleston  on  the 
19th  of  September.  In  the  mean  time,  Menlove  &  Co.  had  made 
considerable  purchases  of  cotton  in  execution  of  the  order,  and  con- 
tinued to  make  further  purchases  until  within  a  day  or  two  of  the 
sailing  of  the  Charlotte  on  her  homeward  voyage  with  the  cotton  on 
board,  namely,  on  the  13th  of  October.  On  the  12th  of  October,  the 
master  of  the  Charlotte  signed  the  bill  of  lading  of  the  cotton  to  be 
delivered  at  Liverpool  '^  to  order  or  to  our  assigns,  paying  for  freight 
for  the  cotton  nothing,  being  owners'  property ; "  and  Menlove  & 
Co.  indorsed  the  bill  of  lading  in  these  terms :  '^  Deliver  the  within 
to  the  Bank  of  Liverpool  or  order.  Edward  Menlove  &  Co." 
Messrs.  Menlove  &  Co.  informed  the  bankrupts  from  time  to  time  of 
these  purchases  as  they  were  made,  and  on  the  16th  of  October  they 
informed  the  bankrupts  of  the  sailing  of  the  Charlotte,  and  that  they 
had  drawn  bills  upon  them  of  several  dates,  the  earliest  being  of  the 
23d  of  September,  being  for  the  cargo  on  their  account  by  the  Char- 
lotte, and  desiring  them  to  insure  the  cotton.  On  the  19th  of  Octo 
ber  Menlove  &  Co.  sent  an  abstract  invoice  of  the  cotton,  dated  the 
13th  of  October,  in  which  it  was  steted  that  the  cotton  was  shipped 
by  Menlove  &  Co.  on  board  the  Charlotte,  for  Liverpool,  "  by  order, 
and  for  account  and  risk,  of  Messrs.  Barton,  Lrlam,  &  Co.  there,  and 
addressed  to  order."  And  on  the  23d  of  October,  Menlove  &  Co. 
sent  to  the  bankrupts  a  full  invoice  of  the  cotton,  dated  the  13th  of 
October,  stating  that  the  cotton  was  shipped  for  Liverpool  "  by  order, 
and  for  account,  of  Messrs.  Barton,^ lrlam,  &  Co.  there,  and  to  them 
consigned."  It  appeared  that  Menlove  &  Co.,  having  no  sufficient 
funds  of  the  bankrupts  in  their  hands  to  pay  for  the  cotton,  sold  the 
bills  they  had  drawn  upon  them  to  the  bank  at  Charleston,  and  de- 
livered to  them  the  bill  of  lading,  indorsed  as  before  mentioned,  as 
security  for  the  due  honor  of  the  bills  which,  with  the  exception  of 
one  very  small  one,  were  dishonored  by  the  bankrupts,  and  taken  up 
by  Menlove  &  Co. ;  and  by  letter  of  the  23d  of  October,  Menlove  & 
Co.  informed  the  bankrupts  that  the  bank  to  whom  they  had  sold  the 
bills  required  the  delivery  of  the  bill  of  lading  to  them,  and  that  they 
had  done  so.  On  the  13th  of  November,  Higginson  &  Co.,  the  de- 
fendants, became  bankrupts.  The  Charlotte  arrived  at  Liverpool  on 
the  26th  of  November ;  and  on  the  27th,  notice  was  given  to  the 
master  that  Messrs.  Menlove  &  Co.  claimed  to  stop  the  cargo,  and 
they  required  him  to  deliver  it  up  to  the  bank  at  Liverpool,  or  their 
agent  The  question  is,  whether  Menlove  &  Co.  could,  under  the 
circumstences,  insist  upon  the  delivery  of  the  cargo  of  cotton  to  them 
or  their  agent,  unless  the  bills  were  duly  honored. 
I  It  was  contended  for  the  plaintiffs  that  the  assignees,  by  the  de- 
livery of  the  goods  on  board  the  bankrupts'  own  ship  specially 
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appointed  for  the  purpose  of  bringing  home  those  goods,  and  sach 
delivery  being  macle  to  the  master,  who  was  the  bankrupts'  agent  for 
the  purpose  of  receiving  them,  the  absolute  property  vested  in  them, 
the  sale  being  completed  by  the  acceptance  of  the  order  and  the 
terms  of  the  invoice,  and  that  the  terms  of  the  bill  of  lading,  by  which 
the  goods  were  to  be  delivered  at  Liverpool  ^  to  order  or  to  our  (Men* 
love  &  Co.'s)  assigns,^'  did  not  prevent  such  absolute  property  vest- 
ing in  the  bankrupts,  nor  entitle  Menlove  &  Ck>.  as  unpaid  vendors  to 
any  right  of  stoppage  in  transitu^  or  any  other  right  over  them  what« 
ever,  more  especially  as  it  was  stated  that  no  freight  was  to  be  paid 
for  the  cotton,  ^  being  owners'  property,"  which  was  not  consistent 
with  the  property  remaining  in  Menlove  &  Co.  It  was  also  further 
contended,  for  the  plaintiffs,  that  the  captain  had  no  power  to  bind 
the  bankrupts  by  the  special  terms  of  the  bill  of  lading,  and  that  the 
delivery  must  be  taken  to  be  absolute  to  the  vendees ;  and  further, 
that  if  Menlove  &  Co.  had  any  lien,  the  assignment  of  the  bill  of 
lading  to  the  bank  divested  that  lien,  and  deprived  Menlove  &  Co. 
of  all  power  over  the  goods*  The  cases  mainly  relied  upon  by  themi 
in  support  of  their  principal  point,  were  Ogie  v.  Aikinsan^  Coze  v. 
Harden^  the  Case  of  the  ConstantiOj  reported  in  Abott  on  Shipping, 
Bohtlingk  v.  IngUSy  and  Fowler  v.  M  Taggart^  cited  in  it  All 
these  cases,  however,  are  clearly  distinguishable  firom  the  present. 
In  Ogle  V.  Atkinson^  the  general  circumstances  bore  a  dose  resem* 
blance  to  the  present  The  vendor  of  the  goods  delivered  them  on 
board  the  ship  of  the  vendee,  which  had  been  sent  by  him  to  receive 
them  as  the  goods  of  the  latter ;  but  the  vendor,  wbhing  to  preserve 
'  a  control  over  them,  prevailed  upon  the  captain  to  sign  a  bill  of 
lading,  in  which  there  was  a  blank  for  the  name  of  the  consignee, 
assuring  him  that  it  was  of  no  consequence,  as  the  goods  were  to  be 
delivered  to  his  owner ;  and  the  vendor  then  transmitted  the  bill  of 
lading  to  a  third  person,  who  was  to  stop  the  delivery  of  the  goods  to 
the  vendee,  unless  he  accepted  certain  bilb.  But  the  court  held  that 
the  vendee,  under  such  circumstances,  was  entitled  to  the  goods 
without  accepting  the  bills,  for  the  blank  for  the  name  of  the  con- 
signee was  either  immaterial,  as  represented  to  the  captain,  or  ma- 
terial as  the  vendor  proposed  to  make  it,  and  in  that  case  a  fraud  was 
practised  on  the  captain,  which  could  not  prevail  against  the  con* 
signee ;  and  Lord  Chief  Justice  Gibbs  in  his  judgment  says,  '<  It  is 
true,  the  goods  might  have  been  delivered  on  board  the  ship  on  the 
terms  on  which  the  defendant  contends  they  were  delivered ; "  and 
then  he  goes  on  to  show  that  they  were  not  so,  by  reason  of  the  cir* 
cumstances  under  which  the  captain  was  persuaded  to  sign  the  bill 
of  lading  with  a  blank  for  the  name  of  the  consignee. 

This  case,  therefore,  is  clearly  distinguishable  from  the  present^  but 
it  is  important  as  showing  that  a  delivery  on  board  the  vendees'  own 
ship,  and  to  his  own  master,  is  not  inconsistent  with  the  vendors^ 
annexing  terms  to  the  delivery,  which  may  enable  them  to  retain  a 
right  to  claim  them,  and  prevent  any  delivery,  if  the  terms  are  not 
complied  -^ith.  The  case  of  Coxe  v.  Harden  decided  no  more  than 
this,  that  where  goods  are  shipped  on  account  of,  and  at  the  risk  of, 
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the  vendees,  the  property  is  vested  in  them,  subject  only  to  the  con- 
signors' n^ht  of  stoppage  in  transitu^  which  right  is  gone  unless  ex- 
ercised beiore  the  completion  of  the  voyage  and  delivery  into  posses- 
sion of  the  vendees.  In  the  Case  of  the  Canstaniia,  also,  it  was  held 
that,  when  drders  have  been  received  and  executed,  and  delivery  has 
been  made  to  the  master  of  the  ship,  and  the  bills  of  lading  signed, 
the  seller  is  functus  officio^  and  has  no  right  to  vary  the  consignment, 
except  in  case  of  insolvency.  Neither  this  case  nor  that  of  Goxe  v. 
Harden  are  authorities  for  the  point  relied  upon  by  the  plaintiflTs,  that 
the  delivery  on  board  the  ship  of  the  bankrupts  to  their  master  was 
in  effect  a  complete  delivery  to  them,  so. as  to  vest  the  property  abso- 
lutely, and  deprive  the  vendors  of  the  power  of  stopping  the  goods 
in  transitu^  or  otherwise  acquiring  any  right  or  control  over  them.  The 
case  of  Bohtling'k  v.  Inglis  was  cited,  upon  the  part  of  the  plaintiifii, 
in  support  of  their  distinction  between  the  case  of  goods  loaded  on 
board  a  general  chartered  ship  where  the  owners  of  the  ship  are 
merely  carriers  and  the  master  their  servant,  and  that  of  goods  loaded 
on  board  the  vendee's  own  ship,  the  master  of  which  is  his  servant ; 
but  neither  that  case,  nor  the  case  of  Fowler  v.  M*  Taggarty  cited  in  it, 
show  more  than  this,  that  where  the  delivery  of  goods  on  board  a 
ship  is  not  for  the  purpose  of  conveying  them  to  the  consignee,  but 
an  absolute  delivery  to  him,  when  put  on  board  all  power  over  the 
goods  is  lost  to  the  vendor,  and  the  relation  of  consignor  and  con- 
signee no  longer  exists,  and  the  property  is  absolutely  vested  in  the 
vendee.  Other  cases  were  cited  on  the  part  of  the  assignees,  to  which 
it  is  not  necessary  to  refer,  as  they  do  not  appear  to  us  to  add  mate- 
rially to  the  effect  of  those  to  which  we  have  already  adverted.  * 
On  the  part  of  the  defendants,  it  was  contended  that  Menlove  6c 
Co.  had  never  parted  with  the  property  in  the  goods  to  the  bankrupts, 
but  had  reserved  their  right  to  them  until  they  were  paid  the  purchase 
money,  notwithstanding  the  terms  of  the  invoice,  and  the  statement 
in  the  bill  of  lading  that  no  freight  was  payable  for  the  cotton,  it 
being  <'  owners'  property."  We  are  of  opinion,  upon  the  facts  of  the 
case,  that  the  learned  judge  was  right  in  directing  the  verdict  to  be 
entered  for  the  defendants  on  the  trial,  and  that  they  now  are  entitled 
to  our  judgment  It  appeared  by  the  bill  of  exceptions  that  it  was 
agreed  on  both  sides  at  the  trial  that  there  was  no  question  of  fact 
for  the  jury,  and  that  the  judge  should  direct  them  how  they  should 
find  their  verdict ;  and  he  being  of  opinion,  upon  all  the  facts  of  the 
case,  that  Menlove  &  Co.  had  not  delivered  the  cotton  on  board  of 
the  ship  to  be  carried  for,  and  on  account,  and  at  the  risk  of  the  ven- 
dees, but  that  they  intended  to  preserve  their  right  as  unpaid  vendors, 
he  directed  the  verdict  to  be  entered  for  the  defendants.  There  is 
no  doubt  that  the  delivery  of  goods  on  board  the  purchaser's  own 
ship  is  a  delivery  to  him,  unless  the  vendor  protects  himself  by  special 
terms  restraining  the  effect  of  such  delivery.  In  the  present  case,  the 
vendors,  by  the  terms  of  the  b*ill  of  lading,  made  the  cotton  deliverable 
at  Liverpool  to  their  order  or  their  assigns,  and  that,  therefore,  was 
not  a  delivery  of  the  cotton  to  the  purchasers  as  owners,  although 
there  was  a  aelivery  on  board  their  ship ;  the  vendors  still  reserved  to 
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themselves  at  the  time  of  the  delivery  to  the  captain  a  jus  disponendi 
of  the  goods  which  he,  by  signing  the  bill  of  lading,  acknowledged, 
and  without  which,  it  may  be  assumed,  the  vendors  would  not  have 
delivered  them  at  alL  The  question  really  is,  whether  any,  and  what 
effect,  is  to  be  given  to  the  terms  in  the  bill  of  lading  ^making  the 
goods  deliverable  to  the  order  of  the  vendors ;  for  if,  by  those  terms, 
they  reserve  to  themselves  a  dominion  over  the  cotton,  it  would  not 
pass  to  the  assignees.  The  invoice  would  pass  no  property,  whatever 
its  terms  might  be ;  the  property  would  only  pass  upon  the  delivery, 
and  the  only  effect  to  be  attributed  to  the  form  of  expression  in  the 
invoice  or  the  bill  of  lading  would  be  as  indicating  the  terms  oa 
which  the  goods  were  delivered.  The  plaintiffs  in  error  rely  on  the 
terms  of  the  invoice,  and  the  expression  in  the  bill  of  lading,  that  the 
cotton  is  freight  free,  being  owners'  property,  as  showing  the  delivery 
on  board  the  ship  was  with  the  intention  to  pass  the  property  abso« 
lutely.  But  the  operative  terms  of  the  bill  of  lading  as  to  the  deliv- 
ery of  the  goods  at  Liverpool,  and  the  letter  of  JV&nlove  &  Co.  of 
the  23d  of  October,  show  too  clearly  for  doubt  that,  notwithstanding 
the  other  terms  of  the  bill  of  lading  and  the  invoice,  Menlove  &  Co. 
had  no  intention,  when  they  delivered  the  cotton  on  board,  of  parting 
with  the  dominion  over  it,  or  of  vesting  the  absolute  property  in  the 
bankrupts.  On  this  part  of  the  case,  the  decisions  of  the  Court  of 
Exchequer,  in  Van  Casteel  v.  Booker  and  WaU  v.  Baker,  are  authori- 
ties directly  in  favor  of  the  defendants. 

The  plaintiffs  further  insisted  that  the  captain  had  no  power  to  bind 
the  bankrupts  by  such  terms  in  the  bill  of  lading  as  would  leave  the 
property  still  in  the  control  of  the  vendor,  and  yet  engage  that  the 
cotton  should  be  freight  free.  Whether,  as  the  cotton  was  actually 
carried,  the  owner  of  the  ship  as  such  might  not  be  entitled  to  freight 
on  a  quantum  meruit,  notwithstanding  the  terms  of  the  bill  of  lading, 
is  a  point  not  necessary  now  to  determine.  But  with  respect  to  the 
question,  whether  the  plaintiffs  can  set  up  a  want  of  authority  in  the 
master  so  as  to  vest  the  property  in  the  goods  in  the  bankrupts  im- 
mediately upon  delivery,  notwithstanding  the  special  terms  on  which 
they  were  delivered,  and  the  acceptance  of  the  captain,  we  are  clearly 
of  opinion  that  it  is  not  competent  for  them  to  do  so;  and  that  as 
Menlove  &  Co.  delivered  the  bales  of  cotton  on  board  on  special 
terms,  which  the  captain  was  not  bound  to  accept,  but  without  which 
they  would  not  have  delivered  them,  which  would  preserve  to  the 
defendants  a  control  over  them,  the  bankrupts  cannot  treat  the  deliv- 
ery to  the  captain  as  a  delivery  to  them,  as  their  own  property,  when 
it  was  expressly  agreed  that  they  were  not  to  be  delivered  to  the  bank- 
rupts, but  to  the  order  of  the  vendors ;  and  the  want  of  authority  of 
the  master  to  accept  them  on  such  terms  will  not  have  the  effect  of 
vesting  the  property  absolutely  in  the  bankrupts.  Mitchel  v.  Ede  is  a 
strong  authority  in  favor  of  the  defendants. 

With  respect  to  the  question,  whether  the  t^nsfer  of  the  bill  of 
lading,  by  Menlove  &  Co.,  to  the  bank  at  Charleston,  divested  their 
power  over'the  goods,  we  are  of  opinion  that  it  did  not.  Menlove  & 
Co.  were  the  purchasers  of  the  goods,  and  reserved  to  themselves,  by 
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tile  terms  on  which  they  deliyered  them  on  board  the  ship,  a  property 
in  the  goods  nntil  payment  was  duly  made.  By  indorsing  ana  de- 
positing the  bill  of  lading  in  the  bank  at  Charleston  as  security,  they 
did  not  divest  themselves  of  the  property  in  the  goods  which  they  had 
reserved,  and  were  in  a  situation  to  claim  the  goods  as  aminst  the 
bankrupts  by  their  agents  at  Liverpool.  They  never  had  divested 
themselves  of  the  property  in  the  goods  or  of  the  possession,  except 
by  delivery  to  the  captain.  This  is  not  the  case  of  delivery  to  a 
carrier  for  the  purpose  of  his  delivering  them  to  the  vendee,  but  a 
delivery  to  a  carrier  for  the  purpose  of  that  carrier  delivering  them 
according  to  the  order  of  the  vendor,  who  retains  more  than  a  mere 
lien  upon  the  goods.  Neither  the  bankrupts  nor  the  assignees  ever 
bad  a  property  in  the  cotton  as  against  the  vendors,  and  an  objection 
to  their  title  mav  properly  be  taken  under  the  plea  of  not  possessed. 
It  was  said,  as  Menlove  &  Co.  had  funds  of  the  bankrupts  in  their 
hands  to  some,  although  to  a  very  small  extent,  they  were  not  unpaid 
vendors  to  the  full  extent  But  this  really  makes  no  difference,  as  no 
particular  portion  of  the  cotton  was  bought  with  these  funds,  and  the 
bulk  generally  being  purchased  by  Menlove  &  Co.  with  their  own 
funds  or  credit,  they  retained  a  property  in  the  whole  of  the  goods 
until  payment  was  made  for  the  whole. 

A  question  was  made  as  to  the  admissibility  of  some  of  the  evi- 
dence, but  no  matter  of  fact  was  left  as  a  question  for  the  jury ;  and 
we  are  of  opinion  that,  independently  of  the  evidence  objected  to, 
there  was  sufficient  unobjectionable  evidence  to  warrant  the  direction 
of  the  learned  judge.  It  becomes  immaterial  to  consider  whether 
the  evidence  that  was  objected  to  was  receivable  or  noi  Our  judg- 
ment, thereforei  is  for  the  defendants  in  error. 

Ji$dgmeni  affirmed. 


Cross  v.  Cheshire.^ 

Mich«ft]iniia  Tenn,  NoTember  4,  1851. 

Partners  —  Money  paid  -r-  Affidavit  in  the  Isle  of  Man. 

A.  &  B.  being  partaen,  employed  C.  u  their  banker,  who  was  aUo  the  private  banker  of  B. 
A.  having  demanded  of  B.  an  explanation  of  a  balance  in  the  bankers  hands  against  the 
firm,  B.  wrote  him  a  letter,  to  saj  that  that  balance  was  his  (the  defendant's)  own  debt, 
and  that  the  firm  had  nothing  to  do  with  it  Sabseqoent  to  this,  B.  gave  the  banker,  for 
the  balance,  then  redaoed  bj  some  payments,  a  promissory  note,  signed  with  the  name  of 
the  firm :  and  having  afterwards  become  bankmpt,  the  banker  sned  A.  on  the  note,  and 
reooversa:— 

JBMf  that  A  might  sue  B.  for  that  amount  in  an  action  for  money  paid  to  his  nse. 

JSemUe^  that  an  affidavit  sworn  before  the  deemster  of  the  Isle  of  BCan  is  not  reoeirable  hero 
witfaont  proof  that  the  deemster  has  power  to  take  affidavits. 


I  15  Jur.  993. 
vol.  VI.  44 
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AssvMPSxT  for  money  paid  to  the  U8d  of  the  defendanti  aad  oa 
an  aoooont  stated. 

Plea  —  Non  assumpsU. 

At  the  trial,  before  Williamsi  J.,  it  appeared  that  the  plaintifT  and 
defendant  had  been  partners  as  salt  manufacturers,  a  person  of  the 
name  of  Frith  beinfi;  banker  to  the  firm  as  well  as  the  private 
banker  of  the  defendant  In  December,  1846,  the  banker  having 
demanded  the  balance  of  his  account  against  the  firm,  the  defend* 
ant,  in  answer  to  an  inquiry  made  by  the  plaintifl[|  wrote  a  letter  to 
him  on  the  19th  of  that  month,  saying  that  that  balance  arose  from 
a  debt  of  his  (the  defendant's)  own,  and  that  the  firm  had  nothing 
to  do  with  it  In  October,  1847,  the  defendant  gave  Frith  for  that 
balance,  then  reduced  by  payments  to  268^  2s.  3d,  a  promissory  note, 
signed  with  the  name  of  the  firm,  ^  Cross  &  Ch^ire."  This  note 
was  dishonored,  and  the  defendant  having  become  bankrupt,  Frith 
sued  the  pkintifif  on  the  note  and  recovered  its  amount,  who  now 
brought  this  action  to  recover  that  sum  from  the  defendant  as  money 
paid  to  his  use«  The  judge  directed  the  jury  that  the  plaintiff  was 
entitled  under  these  circumstances  to  maintain  this  form  of  action, 
and  they  found  a  verdict  in  his  favor. 

T.  Jimes  moved  for  a  new  triaL  The  judge  misdiiected  the  jmy. 
The  plaintiff  and  defendant  bdLng  partners  at  the  time  when  tiiis  note 
was  given,  no  action  can  be  maintained  by  either  of  them  on  it 
against  the  other,  for  the  law  will  not  im^  a  promise  by  an  offisndiDg 
partner  to  his  companion*  The  plaintiiTs  remedy  is  by  a  biU  in 
e<|uity  for  an  /account  and  disadlutlon  of  the  partnerehip,  or  possibly 
by  an  action  against  the  defendant  for  imprqperiy  using  the  name  of 
the  firm* 

[Pollock^  C.  B.  If  a  person  who  owes  a  debt  to  A.  B.  by  any  con- 
trivance causes  C.  D.  to  pay  it,  the  action  for  money  paid  will  lie  to 
recover  back  the  amount,  and  the  machinery  by  which  the  mischief 
was  brought  about  is  utterly  immaterial.] 

Ex  parte  Yonge^  3  V.  d&  B.  31|  is  an  authority  that  the  plaintiffs 
remedy  is  in  equity,  and  the  observations  of  Lord  £ldon  in  that  case 
seem  to  show  that  it  is  his  only  remedy. 

[Parke^  B.  In  that  case,  the  claims  of  the  parties  could  not  be  ad- 
justed without  taking  an  account  Here  the  oefendant,  by  the  admis- 
sion in  his  letter,  has  rendered  that  unnecessary.] 

The  defendant  has  cancelled  that  admission  by  subsequently  giv- 
ing this  note ;  besides^  be  states  no  account  <^  any  specific  sum, 
and  only  acknowledges  to  a  general  balance.  If  the  plaintiff  is 
aHowed  to  recover  in  this  case,  actions  will  be  brought  in  every  case 
where  a  partner  exceeds  the  terms  of  the  partnership  contract  He 
likewise  moved  on  the  ground  of  surprise ;  and  produced  several 
affidavits,  one  of  which  purported  to  be  sworn  before  the  deemster 
of  the  Isle  of  Man,  at  JDouglas,  in  that  island,  accompanied  by 
the  affidavit  of  a  person  at  Liverpool  that  the  jmrty  tciking  it  was 
deemster. 
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PotLooK,  C.  B.  I  am  of  opinion  that  there  onght  to  be  no  rale  in 
this  case.  As  to  the  supposed  misdirection,  the  judge  has  correetly 
laid  down  the  law  to  the  jury.  I  apprehend  it  to  be  quite  dear  thai^ 
where  one  man  has  been  compelled  to  pay  the  debt  of  another,  he 
has  in  general  a  remedy  to  recover  it  back  in  an  action  for  money 
paid ;  and  the  method  by  which  the  mischievous  effect  has  been  pro* 
dnced  cannot  deprive  the  party  of  his  remedy.  Consequently,  if  one  ; 
partner  has  cheated  another  through  the  intervention  of  a  note  ac*  ' 
cepted  in  the  name  of  the  firm,  that  other  is  entitled  to  recover 
against  him,  as  for  money  paid  to  his  use,  the  sum  paid  in  satisfac* 
tion  of  an  apparent  debt  of  his  own  created  by  a  fraud  on  the  pad> 
nership.  It  is  admitted  that  this  note,  though  drawn  in  the  partner* 
ship  name,  was  in  reality  drawn  for  the  defendant's  private  debl^ 
and  the  jury  must  be  taken  to  have  so  found ;  and  if  this  be  so,  it 
appears  to  me  very  clear  that  the  action  for  money  paid  will  lie  in 
this  case.  I  think  the  case  of  Et  parte  Yonge  has  nothing  to  do 
with  the  present  Lord  Eldon  there  decided  that  two  partners  out 
of  three  might  prove  against  the  estate  of  the  third  in  respect  of 
moneys  fraudulently  taken  from  the  firm.  But  that  does  not  at  all 
impeach  the  ruling  of  the  judge  here,  that  if  there  be  only  two  part- 
ners, and  one  of  them  procures  a  debt  of  his  own  to  be  paid  by  the 
other  out  of  his  own  pocket,  that  other  shall  not  have  his  common- 
law  remedy  of  assumpsit  for  money  paid.  There  has,  therefore,  been 
no  misdirection  in  this  case ;  and  as  to  surprise,  I  do  not  think  that 
has  been  made  out  by  the  affidavits. 

Parke,  B.  The  application  for  a  new  trial  in  this  case  is  made  on 
two  grounds  —  misdirection  and  surprise.  With  respect  to  misdireo- 
tion,  I  think  on  the  facts  of  the  case  as  they  appeared  at  the  trial, 
particularly  after  the  letter  of  the  19th  of  December,  1846,  that  the 
judge  correctly  told  the  jury  tl^t  the  plaintiff  was  entitled  to  recover. 
The  effect  of  that  letter  was  to  take  this  balance  entirely  out  of  the 
partnership  accounts ;  it  is  equivalent  to  an  admission  by  the  de- 
fendant that  the  sum  advanced  by  the  banker  was  his  own  private 
debt,  and  not  that  of  the  partnership.  After  that  letter,  which  in 
truth  takes  the  case  out  of  the  partnership  transactions,  the  case  is 
simply  this — that  the  defendant  has  made  a  false  use  of  the  partner* 
ship  name  to  obtain  payment  of  his  private  debt,  and,  consequently, 
the  plaintiff  has  a  right  to  sue  him  as  for  money  paid  to  his  use.  I 
agree  with  my  lord,  that  Ec  parte  Yonge  has  no  bearing  on  thb  case. 
No  account  was  there  stated  by  the  bankrupt,  Slaney,  in  which  he 
confessed  himself  bound  to  pay  the  amount,  but  the  petitioners  pro- 
ceeded on  the  ground  that  he  had  abstracted  too  much  money  by 
fraudulently  augmenting  the  partnership  debts  which  the  petitioners 
would  ultimately  have  to  pay.  Lord  Eldon  there  said,  that  on  a 
commission  of  bankruptcy,  which  has  a  jurisdiction  both  at  law  and 
in  equity,  if  it  appears  that  some  of  the  partners  of  a  firm  have,  in 
consequence  of  the  misconduct  of  their  copartner,  paid  what  they 
ought  not  to  have  been  called  on  to  pay,  and  for  which  payment 
they  would  have  their  remedy  against  him  by  bill  in  equity,  that 
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payment  may  be  considered  as  a  debt  between  him  and  tliem,  and, 
consequently,  that  they  are  entitled  to  prove  it  against  his  estate.  I 
put  the  present  case  entirely  on  the  ground  that  the  defendant,  by 
his  letter  of  the  19th  of  December,  1846,  has  admitted  that  this  is  a 
matter  which  was  not  to  go  into  the  partnership  account  at  alL  The 
defendant  having,  in  the  promissory  note  which  he  gave  to  the 
l^anker,  improperly  used  the  name  of  Cross  &  Cheshire,  in  conse- 
•quence  of  which  the  plaintiil'was  compelled  to  pay  that  note  as  being 
•his  own  debt,  he  may  recover  in  this  action ;  and  this  verdict  is  there- 
fore right,  untess  it  can  be  impeached  on  the  ground  of  surprise.  I 
ihink  in  strictness  we  ought  to  reject  the  affidavit  which  purports  to 
be  sworn  in  the  Isle  of  Man,  as  not  being  in  compliance  with  the 
terms  required  by  the  practice  of  the  courts.  The  master  has  di- 
rected my  attention  to  the  rule  on  this  subject ;  which  is,  that,  in  the 
case  of  foreign  affidavits,  the  authority  of  the  person  administering  the 
oath  must  be  shown  either  by  affidavit  or  a  notarial  certificate. 
Re  Worslep,  2  H.  Bl.  275.^  The  case  of  the  Irish  and  Scotch  judges 
is  different,  for  they  have  power  to  administer  an  oath.  [His  lordship 
then  proceeded  to  say  that  he  entertained  some  doubt  as  to  whether, 
under  the  circumstances  of  the  case,  a  new  trial  ought  not  to  be 
granted  on  the  ground  of  surprise,  but  that  the  rest  of  the  court  were 
of  opinion  that  the  rule  ought  to  be  refused] 

Alderson  and  Platt,  BB.,  concurred.  jj^  refused. 


Davies  v.  Edwards.* 

Michaelmas  Term,  Noyember  4,  1851. 

Statute  of  Limitations  —  9  Geo.  4,  c.  14  —  Part  Payment  — 

Iksolvency. 

One  of  the  three  makers  of  a  joint  and  separate  promissoTy  note,  bearing  interest,  paid  the 
interest  for  some  years,  and  then  took  the  benefit  of  the  Insolvent  Debtors  Act)  having 
previously  inserted  the  note  in  his  schedule  as  an  existing  debt :  -* 

Heldj  that  a  subsequent  payment,  on  account  of  the  note  made  b^  the  assignee  of  the  insol 
Tent,  under  the  direction  of  the  Insolvent  Debtors  Court,  was  msuffident  to  take  the  casd 
out  of  the  Statute  of  Limitations,  9  Geo.  4,  c.  14,  as  against  the  other  makers. 

This  was  an  action  brought  against  two  defendants,  by  the  execu* 
tors  of  H.  J.,  to  recover  a  balance  of  principal  and  interest  on  a 
promissory  note  of  the  deceased  for  37/.  /  to  which  the  only  material 

-   ■ '  — - 

1  On  the  subject  of  affidavits  sworn  abroad,  see  Walrond  v.  Van  Mms,  8  Mod.  323 ; 
jRc  fVorsley,  2  H.  Bl.  275 ;  Dalmer  v.  Bernard,  7  T.  R.  251 ;  Omealii  v.  Mwell,  8  East, 
364;  FYenck  v.  Bdlew,  1  Mau.  &  S.  302;  ffatson  v.  fTiUiamson,  1  Dowl,  607;  lU 
Barber,  4  Dowl.  640;  EUis  v.  Sindair,3Y.&.  J.27S;  and  Ex  parU  HuidiinMon,5 
Dowl.  &  L.  523.  QiMere,  whether  this  is  affected  by  the  new  Law  of  Evidence  Act, 
14  &  15  Vict  c.  99,  s.  7, 11. 

>  15  Jur.  1014. 
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plea  was  the  Statute  of  Limitations.  At  the  trial,  before  the  lord 
chief  baroOf  it  appeared  that  the  note  in  question  was  a  joint  and 
several  promissory^  note  given  by  the  defendants  and  a  person  of  the 
name  oi  Marsden,  and  dated  the  13th  of  January,  1840.  Marsden  paid 
the  interest  on  this  note  as  it  became  due  until  the  year  1844,  when 
he  took  the  benefit  of  the  Insolvent  Debtors  Act,  having  inserted  the 
note  in  his  schedule  as  a  debt,  in  which  he  likewise  stated  its  con- 
sideration to  have  been  money  borrowed.  In  November,  1848,  a 
further  sum  of  2L  3t.  lid.  on  account  of  this  note  was  paid  by  order 
of  the  Insolvent  Debtors  Court,  as  a  dividend  on  the  estote  of 
Marsden.  The  judge,  deeming  this  evidence  insufficient  to  take 
the  case  out  of  the  Statute  of  Limitations,  nonsuited  the  plaintifl^ 
reserving  him  leave  to  move  to  enter  a  verdict  for  the  amount 
claimed* 

Edwards  moved  accordingly.  Payment  by  the  Insolvent  Debtors 
Court  of  a  debt  which  an  insolvent  has  inserted  in  hb  schedule  is 
virtually  a  payment  by  the  insolvent,  for  by  taking  the  benefit  of  the 
act  he  constitutes  that  court  his  agent  to  make  payment  for  himi 
and  the  case  is  analogous  to  that  of  a  man  assigning  his  property  to 
trustees,  in  order  that  they  may  distribute  it  among  his  creditors* 
The  cases  on  this  subject  are  collected  in  1  Smith's  L.  C.  319.  la 
Jackson  v.  Fairbanks  2  H.  BL  340,  where  one  of  the  makers  of  a  joint 
and  several  promissory  note  became  bankrupt,  proof  of  the  payment 
of  dividends  under  the  commission  was  held  to  take  the  case  out  of 
the  Statute  of  Limitations  as  against  the  other  maker ;  and  that 
case  was  recognized  and  confirmed  in  Brandram  v.  WJuuion^  1  B.  & 
Ad.  463. 

[Pa/rke^  B.  Under  the  old  Statute  of  Limitations,  part  payment 
was  nothing  unless  accompanied  by  a  promise  to  pay  the  residue ; 
and  the  stat  9  Geo.  4,  c.  14,  which  enacts  that  verbal  promises  shall 
not  be  sufficient  to  take  cases  out  of  the  former  statute,  leaves  part 
payment  as  it  was  before.  How  is  it  possible  to  say  that  a  dividend 
pedd  by  the  assignee  of  a  bankrupt  or  insolvent,  even  taking  him,  as 
you  contend,  to  be  the  agent  ol  the  bankrupt  or  insolvent  for  that 
purpose,  amounts  to  a  promise  to  pay  the  remainder? 

Aldenofh  B.  A  part  payment  by  one  joint  contractor  makes  both 
jouitly  liable  for  the  residue.  Here  a  man  pays  on  condition  that  he 
is  never  again  to  be  liable  at  law  for  the  residue,  and  you  want  to 
make  that  payment  good  against  his  companion.] 

A  discharge  under  the  Insolvent  Debtors  Act  does  not  extingubh 
the  debt,  even  as  against  the  insolvent ;  for  he  thereby  renders  all  hia 
property,  present  and  future,  liable  for  it,  and  he  remains  liable  even 
personally  for  debts  not  inserted  in  his  schedule.  Any  paymenti 
therefore,  made  by  the  court  or  assignee  in  his  name,  on  account  of  a 
given  debt,  is  an  implied  admission  that  the  rest  is  due  and  will  be 
paid  if  possible.  And  although  the  efiect  of  the  Insolvent  Debtors 
Act  is  to  free  the  insolvent  from  personal  liability  for  the  debts  en- 
tered in  his  schedule,  the  statute  expressly  saves  the  rights  of  his 

creditors  against  third  parties.    It  is  true,  indeed,  that  a  part  payme9t 
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by  the  surviving  maker  of  a  joint  and  several  promissory  note  wiU 
not  take  the  case  out  of  the  Statute  of  Limitations  as  against  the 
executor  of  his  companion ;  Atkins  v.  Tredgoldj  2  B.  &  O.  23 ;  bat 
the  reason  of  that  is,  that  the  debt  was  severed  by  the  death,  so  that 
the  executor  is  not  in  the  character  of  joint  contractor  with  the  sur- 
vivor, and,  consequently,  cannot  be  affected  by  his  acknowledgment 

Parke,  B.     I  am  of  opinion  that  no  rule  ought  to  be  granted  in 
this  case,  and  that  the  juage  at  nisiprius  was  right  in  nonsuiting  the 
plaintiff.     The  last  Statute  of  Limitations  applicable  to  this  class 
of  cases  is  the  9  Geo.  4,  c  14,  which  makes  a  promise  in  writing 
requisite  to  take  a  case  out  of  the  operation  of  the  statutes  on  this 
subject,  but  which  enactment  is  followed  by  a  proviso  that  nothing 
therein  contained  <<  shall  alter  or  take  away,  or  lessen,  the  effect  of  any 
payment  of  any  principal  or  interest  made  by  any  person  whatso- 
ever.''    The  question  is,  whether  there  has  been  such  a  payment  in 
the  present  case  as  will  take  it  out  of  the  Statute  of  Limitations  in 
respect  to  the  plaintiff.     This  subject  was  not  so  much  considered  at 
the  time  when  Jtickson  v.  Fairbank  and  the  subsequent  case  in  the 
Queen's  Bench  of  Brandram  v.  Wharton  were  decided,  as  it  has  been 
since.     It  has  more  recently  undergone  much  consideration,  and  the 
principle  has  been  laid  down  in  this  court,  that  a  part  payment,  in 
'Order  to  be  sufficient  to  take  a  case  out  of  the  statute,  must  be  made 
on  account  of  a  sum  admitted  to  be  due,  accompanied  by  a  promise 
to  pay  the  remainder.     The  first  case  establishing  that  principle  is 
TippeU  V.  Heane,  1  C.  M.  &  R  252,  which  was  decided  in  1834, 
where  I  delivered  the  judgment     The  question  there  was,  whether  a 
sum  of  money,  proved  to  have  been  paid  to  the  plaintiff,  on  what 
account  did  not  appear,  was  sufficient  to  take  the  case  out  of  the 
Statute  of  Limitations.     I  am  there  reported,  I  dare  say  correctly,  to 
have  said,  '<  In  order  to  take  a  case  out  of  the  Statute  of  Limita- 
tions by  a  part  payment,  it  must  appear  in  the  first  place  that  the 
payment  was  made  on  account  of  the  debt     Secondly,  it  must  ap« 
pear  that  it  was  made  on  account  of  the  debt  for  which  the  action  is 
brought    But  the  case  must  go  further;  for  it  is  necessary,  in  the 
third  place,  to  show  that  the  payment  was  made  as  part  payment 
of  a  greater  debt ;  because  the  principle  upon  which  a  part  payment 
takes  a  case  out  of  the  statute  is,  that  it  admits  a  greater  debt  to  be 
due  at  the  time  of  the  part  payment     Unless  it  amounts  to  an 
admission  that  more  is  due,  it  cannot  operate  as  an  admission  of 
any  still  existing  debt"     The  same  rule  was  laid  down  by  Lord 
Abinger  in  1840,  in  his  judgment  in  a  case  of  Waug'h  v.  Cbpe,  6  M. 
&  W.  824,  and  afterwards  in  1847,  in  Wainman  v.  JTyftman,  1  Excb. 
118 ;  where  it  was  held  that  a  part  payment  of  a  debt  would  not  take 
a  case  out  of  the  Statute  of  Limitations,  unless  there  were  also  a 
promise  in  writing  to  pay  the  remainder.^     If  this  doctrine  is  appli- 

^  In  HUlis  V.  Muham,  3  Y.  &  J.  519,  it  was  held,  that  a  verbal  acknowledgment  of  a 
payment  of  part  of  a  debt,  within  six  years,  is  not  sufficient,  within  the  6  Geo.  4,  c.  14, 
to  take  the  case  out  of  the  Statute  of  Limitations ;  but  this  has  been  recently  overroM 
in  CUaife  y.  JofK»i  15  Jar.  515;  s.  c.  4  £ng.  Rep.  514. 
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cable  to  a  payment  made  by  the  party  himself,  it  is  impossible  to 
contend  that  a  payment  by  the  assignees  of  a  bankrupt  or  insolvent 
involves  a  promise  by  him  to  pay  the  remainder  of  the  debt,  so  as  to 
enable  the  creditor  to  sne  him  for  it  after  the  expiration  of  the  six 
years.  If  payment  of  this  dividend  would  not  have  the  effect  of 
taking  the  case  out  of  the  statute,  supposing  it  had  been  made  by  the 
party  himself,  a  fortiori  it  cannot  have  that  effect  when  not  made  by 
the  party  or  his  agent,  but  by  a  third  party,  namely,  an  assignee  ap- 
pointed to  distribute  his  effects.  There  has,  therefore,  been  no  part 
payment  in  this  case  sufficient  to  take  it  out  of  the  statute ;  for  the 
only  one  proved  is  one  by  a  third  party  to  the  promissory  note,  under 
circumstances  which  show  it  is  not  binding  either  as  against  himself 
or  the  other  makers. 

Alberson,  B.  I  do  not  conceive  how  payment  by  the  assignee  has 
any  thing  to  do  with  an  acknowledgment  of  liability  in  the  insolvent. 
The  assignee  is  employed  by  law  to  distribute  the  estate  of  the  insol- 
vent among  such  persons  as  in  his  judgment,  confirmed  by  that  of 
the  court,  are  entitled  to  it. 

Pollock,  C.  B.,  and  Platt,  B.,  concurred.  j^^  refused. 


Hibblethwaite  v.  The  Leeds  and  Thirsk  Bailway  Company.* 

Michaelmas  Term,  NoYcmber  11,  1851. 

Practice  —  Chang'e  of  Defendants  Name  —  Affidavit. 

F.  Ellis  moved  for  judgment  as  in  case  of  a  nonsuit  He  men- 
tioned that,  after  issue  joined,  the  name  of  the  defendant  company 
had  been  changed  by  act  of  Parliament ;  and  a  doubt  having  there- 
upon arisen  as  to  how  the  affidavit  for  this  motion  should  be  entitled, 
two  had  been  provided  —  one  entitled  in  the  old  name,  and  one  in 
the  new. 

77ie  courty  after  consulting  the  master,  said  that  the  proper  course 
was,  either  to  entitle  the  affidavit  in  the  original  name  of  the  cause, 
or  enter  a  suggestion  of  the  new  name,  and  then  entitle  the  affidavit 
in  it  The  latter  was  the  more  correct ;  but,  at  all  events,  affidavits 
in  the  two  names  could  not  be  received ;  and  Parke,  B.,  observed, 
that  the  case  was  analogous  to  that  of  a  party  having  his  name 
changed  by  royal  license  during  the  progress  of  a  suit 

Ellis  then  withdrew  his  motion,  with  the  view  of  applying  at 
chambers  for  leave  to  enter  a  suggestion. 

1  15  Jur.  1015. 
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BlUCK   V.    GOMPERTZ.I 
MichaelmAS  Tenn,  Noyember  15,  1851. 

Evidence  Act^  14  ^  15  Vict,  e.  99,  s.  6  —  Bispection  and  Copy  of 

DocumenU* 

The  14  &  15  Vict  c.  99, 8. 6,  which  empowers  oonrts  of  common  law  to  order  inspection  and 
cop7  of  documents  in  possession  of  the  opposite  partj  in  all  cases  where  a  discovery  ma/ 
be  obtained  in  a  court  of  equity  at  the  instance  of  the  partj  applying,  has  not  taken  away 
the  Jurisdiction  possessed  by  tnose  courts  previous  to  that  statute,  to  order  the  tnspectioa 
and  copy  of  documents  in  tne  hands  of  an  adverse  party. 

Where  a  plaintiff  dedared  on  a  guaranty  contained  in  a  letter  of  the  defendant,  who  swore 
that  he  never  had  a  copy  of  it,  that  he  verily  believed  that,  if  produced,  it  would  establkh 
his  defence  to  the  action,  and  that  he  was  advised  and  believed  it  was  necessary  for  hia 
attorney  to  be  informed  of  its  true  purport  and  effbct,  in  order  to  prepare  his  defence  :— 

^dd,  that  the  defendant  was  entitled  to  an  inspection  and  copy  of  this  document,  irr^ 
spective  of  the  stat  14  k  15  Vict  c  99,  i.  6. 

Lush  bad  obtained  a  rale,  calling  on  the  plaintiff  to  allow  the 
defeadant  or  bis  attorney  to  inspect  and  take  copy  of  the  two  bills  of 
exchange  mentioned  in  the  declaration  in  this  cause,  and  also  of  a 
letter  or  memorandum  in  writing  of  the  19th  of  March,  1851,  written 
by  the  defendant  and  addressed  to  the  plaintifil  The  declaration 
stated  that  one  M.  C,  by  the  defendant  as  bis  agent,  had  bargained 
and  agreed  with  the  plaintiff  to  purchase  from  him  certain  hogsheads 
of  wine,  for  the  sums  of  200^  and  150^,  and  '^  thereupon,  in  consid- 
eration that  the  plaintLflf,  at  the  request  of  the  defendant,  would  at 
his  own  costs  obtain  two  papers  respectively  stamped  with  a  stamp 
denoting  the  payment  for  the  use  of  her  majesiy  of  the  duty  payable 
by  law  in  respect  of  the  bills  of  exchange  to  be  made  thereon,  and 
would  on  the  said  papers  respectively  make  his  two  bills  of  exchange 
in  writing,  and  direct  the  same  to  the  said  M.  C,  and  thereby  respec- 
tively require  him  six  months  after  the  date  thereof  respectively  to 
pay  to  the  plaintiff  the  said  prices  or  sums  respectively,  and  would 
deliver  the  said  bills  of  exchange  to  the  defendant,  the  defendant 
promised  the  plaintiff  to  get  the  said  bills  of  exchange  accepted  by 
the  said  M.  C,  and  to  see  that  they  were  duly  paid."  It  then  averred 
that  the  plaintiff  obtained  the  stamped  papers,  made  and  directed  the 
bUls  of  exchange  to  M.  C,  &c.,  and  delivered  them  to  the  defendant; 
and  alleged  as  a  breach,  that  although  the  defendant  got  the  bills 
accepted  by  M.  C,  and  although  the  bills  were  duly  presented  to 
M.  C.  for  payment,  who  did  not  pay  them  or  either  of  them,  of  which 
the  defendant  had  notice,  dec.,  yet  the  defendant  disregarded  his 
promise,  and  did  not  see  that  the  bills  were  paid,  &c.  The  present 
application  was  founded  on  the  6th  section  of  the  14  &  15  Vict, 
c.  99,  "  To  amend  the  Law  of  Evidence,"  which  enacts  that  ^  when- 
ever any  action  or  other  legal  proceeding  shall  henceforth  be  pending 
in  any  of  the  superior  courts  ot  common  law  at  Westminster  or  Dub- 
lin,  or  the  Court  of  Common  Pieas  for  the  County  Palatine  of  Laa* 
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caster,  or  the  Court  of  Pleas  for  the  county  of  Durham,  such  court 
and  each  of  the  judges  thereof  may  respectively,  on  application  made 
for  such  purpose  by  either  of  the  litigants,  compel  the  opposite  party 
to  allow  the  party  making  the  application  to  inspect  all  documento 
in  the  custody  or  under  the  control  of  such  opposite  party  relating  to 
such  action  or  other  legal  proceeding,  and,  if  necessary,  to  take  ex- 
amined  copies  of  the  same,  or  to  procure  the  same  to  be  duly  stamped, 
in  all  cases  in  which,  previous  to  the  passing  of  this  act,  a  discovery 
might  have  been  obtained  by  filing  a  bill  or  by  any  other  proceeding 
in  a  court  of  equity  at  the  instance  of  the  party  so  making  appHca- 
tion  as  aforesaid  to  the  said  court  or  judge.''  The  rule  was  gmnted 
on  an  affidavit  of  the  defendant,  which,  after  setting  forth  the  nature 
of  the  action,  proceeded  thus :  ^  And  this  deponent  says  that  the  said 
two  bUls  are  in  the  custody  or  control  of  the  plaintiff,  as  deponent 
verily  believes ;  that  the  plaintiff  has  alsp  in  his  custody  or  control  a^ 
certain  letter  or  memorandum  in  writing  written  by  the  deponent  and 
addressed  to  the  plaintifii  bearing  date  on  or  about  the  19th  of  March, 
1851,  and  which  this  deponent  verily  believes  relates  to  the  said  bills, 
the  receipt  whereof  the  plaintiff  has  acknowledged  in  writing  upon  the 
said  letter  or  memorandum,  but  in  what  precise  terms  this  deponent 
is  unable  to  set  forth ;  that  this  deponent  has  not,  nor  ever  had,  any 
copy  of  the  said  letter  or  memorandum ;  that  this  deponent  verily 
believes  that  the  same  is  not  to  the  purport  or  effect,  nor  does  it 
express  the  consideration,  alleged  in  the  declaration,  but  that  the 
same,  if  produced  on  the  trial  of  this  cause,  would  tend  to  establish 
this  deponent's  defence  to  this  action ;  that  this  deponent  is  advised 
and  believes  that  it  is  necessary  for  this  deponent's  attorney  to  be  in* 
formed  of  the  true  purport  and  effect  of  the  said  letter  or  memoran- 
dum in  order  to  prepare  this  deponenf^s  defence  to  this  action."  This 
case  had  been  before  Martin,  B.,  at  chambers,  who  refused  to  make 
any  order. 

Welsby  showed  cause.  There  is  no  objection  to  this  application, 
so  far  as  relates  to  the  bills  of  exchange  mentioned  in  the  declaration; 
but  the  defendant  has  no  right  to  inspection  or  copy  of  the  letter  or 
memorandum  of  the  19th  of  March,  1851.  The  language  of  the  6th 
section  of  the  14  &  15  Vict  c.  99,  is  express,  that  inspection  and 
copy  of  documents  under  that  section  is  to  be  granted  in  those  cases 
only  "  in  which,  previous  to  the  passing  of  this  act,  a  discovery  might 
have  been  obtained  by  filing  a  bill  or  by  any  other  proceeding  in  a 
court  of  equity  at  the  instance  of  the  party." 

Now,  a  court  of  equity  would  not  interfere  in  a  case  like  the  pres* 
ent ;  for  it  is  an  established  principle  in  those  courts,  that  a  party  is 
entitled  to  a  discovery  of  such  documents  only  as  tend  to  support  his 
own  title,  and  not  of  such  as  would  merely  enable  him  to  pick  flaws 
in  that  of  his  adversary.  In  Bolton  v.  The  Corporation  of  Liverpool^ 
1  My.  &  K.  88,  Lord  brougham  says,  <'  I  takel;he  principle  to  be  this : 
A  party  has  a  right  to  the  production  of  deeds  sustaining  his  own 
title  affirmatively,  but  not  of  those  which  are  not  immediately  con- 
nected with  the  support  of  his  own  title,  and  which  form  part  of  bis 
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adversary's.  ....  The  plaintiff  here  does  not  daim  any  thing 
positively  or  affirmatively  under  the  documents  in  qnestion*  He  only 
defends  himself  against  the  claim  of  the  corporation,  and  snggesto 
that  the  docaments  evidencing  their  title  may  aid  his  defence.  How  ? 
By  proving  his  title,  he  says.  But  how  can  those  documents  prove 
his  title  ?  Only  by  disclosing  some  defect  in  that  of  the  corporation. 
The  description  of  the  documents  is,  that  they  rebut  or  negative  the 
plaintiff's  titie ;  they  axe  the  corpomtion's  titie,  and  not  his,  and  they 
are  only  bis  negatively,  by  failing  to  prove  that  of  the  corporation. 
He  rests  on  the  right  which  he  has,  in  common  with  all  mankind,  to 
be  exempt  from  dues  and  customs ;  and  he  says, '  Prove  me  liable  if 
you  can.^  The  corporation  have  certain  documents,  which,  they  sav^ 
prove  their  liability.  He  cannot  call  for  these  documents,  merely 
because  they  may,  on  inspection,  be  found  not  to  prove  his  liability, 
^nd  so  help  him  and  hurt  hfs  adversaiiy  whose  titie  they  are."  And 
the  lord  chancdlor  there  held,  affirming  the  decision  of  the  vice  chan- 
cellor, 3  Sim.  467,  that  the  defendant,  in  an  action  brought  by  a  cor- 
poration  for  dues,  was  not  entitied  to  an  inspection  of  certain  doca- 
ments which  the  corporation  admitted  that  they  had  in  their  custody 
and  possession,  and  which  consisted  of  certain  cases  which  had  been 
laid  before  counsel  in  contemplation  of  the  then  pending  litigations 
as  also  certain  grants  and  deeds  which  were  the  title  deeds  and  doca- 
ments evidencing  their  titie  to  the  dues  In  question.  This  view  is 
supported  by  iMify  Shafteshwry  v.  Arrow$m%Uiy  4  Ves.  66,  Combe  v. 
!!%«  OUy  of  LondoHj  4  Y.  &  C.  139,  and  other  cases  collected  in  Pol- 
lock on  the  Ptoduction  of  Documents  for  Inspection.^  So  the  defend- 
ant here  does  not  deny  the  existence  of  the  document,  or  allege  him- 
self ignorant  of  its  purport,  or  seek  to  impeach  it  as  fraudulent ;  bat 
feqnires  inspection  solely  to  see  if  it  is  in  compliance  with  the  Statute 
of  Frauds,  or  open  to  any  technical  objection. 

[Pollock^  C.  B.  Why  should  he  not  find  a  defect  in  it  if  he  can  ? 
If  ne  finds  it  all  regular,  perhaps  he  will  pay  the  plaintiff's  demand. 
Parke^  B.  Has  not  the  defendant  a  nght  to  inspect  this  docu- 
ment independent  of  the  statute  altogether  ?  It  has  long  been  the 
ordinary  practice  of  courts  of  law  to  grant  inspection  of  any  instru- 
ment on  which  a  plaintiff  seeks  to  charge  the  defendant  as  party, 
where  only  one  part  of  the  instrument  has  been  executed,  and  the 
party  holding  it  is,  consequentiy,  trustee  for  both.  The  case  of  Bb^ 
V.  Kenty  6  Bing.  616,  is  an  express  authority  for  this.^  The  courts 
were  formerly  mora  strict,  and  a  distinction  was  tetken  by  Mr.  Baron 
Bayley  with  respect  to  bills  of  exchange  which  I  never  could  under* 
stand,  and  has  been  abandoned  in  later  times.  Now,  the  letter  of 
the  19th  of  March,  1851,  is  the  very  foundation  of  the  present  action) 
and,  inrespective  of  this  statute,  I  should  not  have  had  the  least  scruple 

1  A  Treatise  on  the  Power  of  the  Courts  of  Common  Law  to  compel  the  Prodactioa 
of  Documents  for  Inspection ;  with  an  Appendix,  containing  the  Act  to  amend  the 
Law  of  Evidence,  14  &  15  Vict  c.  99.  By  Charles  Edward  Pollock,  Esq.,  of  the 
Inner  Temple.    London,  1851. 

9  See  further  on  this  subject,  Chamock  v.  LumUy,  5  Scott,  438 ;  3  Jar.  96;  and 
'SUadman  ▼.  Jfrden,  15  M.  &  W.  587 ;  10  Jar.  55a 
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about  ordering  an  inspectioii  of  it  It  would  be  most  anjnst  to  com' 
pel  a  defendant  to  go  to  trial  on  speculation,  not  knowing  whether  he 
was  bound  to  the  fuaintiff  or  not 

Alderson^  B.  I  have  made  hundreds  of  orders  like  the  present 
If  it  be  true  that  this  document  could  not  be  got  by  application  to  a 
court  of  equity,  the  consequence  of  your  argument  will  be,  that  this 
statute,  which  was  passed  wif h  the  view  of  facilitating  the  discovery 
of  documents,  will  have  the  effect  of  rendering  us  less  liberal  in  grant* 
ingit  than  we  were  before.] 

The  defendant  has  no  joini  interest  in  this  letter ;  besides  whichi 
the  present  application  is  founded  solely  on  the  statute. 

[Parke,  B.  It  may  be  a  question  whether  our  ancient  practice  at 
diambers  was  not  founded  on  a  presumjption  that,  in  the  cases  to 
which  it  applied,  the  party  could  have  reUet  in  equity.  The  rule  origi* 
nally  laid  down  by  Lord  Mansfield  was,  that  whenever  a  party  vm 
entitled  in  equity  to  the  inspection  of  documents,  he  should  have  it 
at  law.  See  Barry  v.  JJezander^  4  DougL  15.  In  that  he  was 
wrong. 

PoUockj  C.  B.  Is  there  any  case  in  equity  where  it  has  been  de- 
cided that  a  defendant  is  not  entitled  to  see  a  document  to  which  he 
is  himself  party,  and  which  forms  the  very  foundation  of  the  plain- 
tifPs  claim  ?] 

Perhaps  not ;  but  that  may  arise  from  the  peculiar  system  of  plead- 
ing which  prevails  in  courts  of  equity. 

[Poilockj  C.  B.  In  Combe  v.  Uie  OUy  of  London,  Lord  Abinger 
says,  <<  Nothing  can  be  plainer  than  the  principles  on  which  this  right 
of  production  and  discovery  depends,  unhappily,  each  case  presents 
a  new  application  of  those  principles,  on  which  there  appears  to  be 
much  more  difference  of  opinion  than  I  should  have  imagined  to  have 
existed.  But  let  us  see  on  what  the  principle  does  depend.  A  party 
has  a  right  to  compel  the  production  of  a  document  in  which  he  has  an 
equal  interest,  though  not  equal  in  degree,  yet  to  a  certain  extent 
equal,  with  the  party  who  detains  it  from  him.  In  that  case,  he  may 
file  a  bill  of  discovery,  in  order  to  have  the  possession  of  it,  and  the 
inspection  of  it.  A  party  has  also  a  right  to  file  a  bill  of  discovery 
for  the  purpose  of  obtaining  such  facts  as  may  prove  his  case ;  and 
if  those  facts  are  either  in  possession  of  the  other  party,  or,  if  they 
confi»st  of  documents  in  possession  of  the  other  party,  in  which  he 
has  either  an  interest,  or  which  tend  to  prove  his  case,  and  have  no 
relation  to  the  case  of  the  otiier  party,  he  has  a  right  to  have  them 

E reduced,  and  he  may  file  a  bill  of  discovery,  in  order  to  aid  him  in 
iw  or  in  equity  to  exhibit  those  documents  in  evidence,  or  compel  a 
statement  of  those  facts."] 

lAuh,  on  rising  to  support  his  rule,  was  stopped  by  tiie  court 

Pollock,  C.  B.  There  can  be  no  doubt  that,  previous  to  the  14  & 
15  Vict  c  99,  this  court  would  have  ordered  an  inspection  and  copy 
of  this  document  Then  that  statute  gives  us  the  same  powers  in 
this  respect  as  are  possessed  by  courts  of  equity.    Now  1,  for  ooCi 
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consider  that  a  coart  of  equity  would  do  in  this  case  as  we  should 
have  done  in  it  before  the  passing  of  the  statute ;  so  that,  in  making 
this  rule  absolute,  we  are  right  either  way. 

Alderson,  B.  In  the  case  of  Inman  v.  Bbdgson^  1  Y.  &  J.  28, 
Lord  Chief  Baron  Alexander  says,  ^  It  would  be  a  very  formidable 
proposition  to  lay  down  that  every  partv  might  look  into  documents 
m  the  possession  of  his  adversary,  without  showing  that  he  was 
interested  therein."  But  that  implies  that  he  may  look  into  them  if 
he  is  interested.  Here  the  person  applying  for  the  document  is  him- 
self party  to  it 

Lush  then  said  that  be  was  provided  with  a  series  of  cases  in  which 
courts  of  equity  have  compelled  a  discovery  of  documents  where  the 
avowed  object  of  the  party  applying  was  to  impeach  them. 

BmU  absolute. 
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Trinity  Yacatioii,  Jane  21,  1851. 

Custom  to  measure  Coals  —  RigJU  to  weigh  Coals  by  Statute  —  Coal' 
meter  Officer  not  Servant  of  Corporation  —  Validity  of  Appointment 
not  under  Seal, 

In  a  special  action  on  the  case,  the  declaration  alleged  that  the  corpontidn  of  L.  had,  from 
time  immemorial  up  to  the  Ist  of  Janaarj,  1836,  hj  persons  deputed  and  appointed  by 
them,  the  sole  and  ezdnsiTe  privilege  of  measuring,  and  from  the  Ist  of  January,  1836, 
of  weighing,  all  coals  imported  into  the  port  of  L.  It  then  set  out  a  like  right,  at  thtt 
pleasure  of  the  corporation,  to  fix  and  determine  a  reasonable  rate  of  parment  for  the 
labor  of  Uie  coal  meters,  to  be  proportioned  previous  to  the  said  1st  or  January,  1836, 
to  the  measured  quantity  of  the  coals,  and  subsequent  to  that  day  to  their  wdgfat,  the 
payments  being  to  be  made  by  the  coal  owner,  and  to  be  for  the  nae  and  benefit  of  the 
coal  meter.  It  then  averred  that  the  corporation  had  deputed  and  appointed  a  reasonable 
number  of  coal  meters,  of  whom  the  plaintiff  was  one.  The  pleas  traversed  Hie  right 
of  the  corporation  to  weigh  the  coals  and  the  appointment  of  the  plaintiff  as  a  coal 
meter.  Evidence  was  given  of  a  custom  of  measuring  all  coali  imported  into  the  port 
of  L.  before  the  1st  or  January,  1836,  and  that  after  that  date  the  corporation  ordered 
that  the  coal  meters  should  be  paid  a  sum  per  ton  on  the  coals  weighed  instead  of  per 
chaldron  as  before,  and  that,  subsequent  to  the  1st  of  Janaaiy.  1836,  the  coal  meters  had 
weighed  the  coals  instead  of  measuring  them.  In  proof  of  the  plaintiff's  appointment, 
an  entry  in  the  corporation  books,  stating  that  he  was  appointed  a  coal  meter,  was  put  in. 
The  entry  was  in  the  form  always  made  respecting  the  appointment  of  coal  meters. 
There  was  no  evidence  of  any  i^ftpointment  of  the  plaintiff  under  the  seal  of  the  oorpom- 
tion.    The  plaintiff  had  acted  as  a  coal  meter  for  many  years :  — 

HeU,  that  the  right  of  the  corporation,  by  custom,  by  means  of  theur  deputies,  to  measure 
all  coals  imported  into  the  port,  waa  not  converted  into  a  right  to  weiirh  them  bv  the 
8tat6&6  WiU.4,c63:—  -e  -a  / 


1  70  Law  J.  Rep*  (if.  a.)  Exch.  401.    Coram  Lord  Campbxkl,  C  J^  PAmtoif, 
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Hdd,  alRo,  that  as  th«  coal  meter  claimed  ftea  for  his  own  benefit  bj  the  custom,  he  was  an 
officer,  and  not  a  mere  senrant,  of  the  corporation ;  that  the  appointment,  therefore,  onght 
to  have  been  under  the  seal  of  the  corporation,  no  custom  being  alleged  of  appointing 
such  an  officer  without  deed. 

This  was  an  action  on  the  case.  The  declaration  stated  that  the 
corporation  of  King's  Lynn,  in  Norfolk,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  "  have  been  used  and  accus- 
tomed to  have,  and  ought  of  right  to  have  had,  by  the  persons  by 
them  in  that  behalf  from  time  to  time  deputed  and  appointed  as 
hereinafter  in  this  count  is  mentioned,  the  sole  and  exclusive  work, 
labor,  and  privilege  of  measuring,  and  on  and  from  the  1st  of  Janu- 
ary, 1836,  (being  the  day  named  and  fixed  in  and  by  a  certain  act  of 
Parliament,  passed  in  the  session  of  Parliament  holden  in  the  fifth 
and  sixth  years  of  the  reign  of  his  late  majesty  King  William  the 
Fourth,  entitled,  '  An  Act  to  repeal  an  act  of  the  fourth  and  fifth 
years  of  his  present  majesty  relating  to  weights  and  measures,  and  to 
make  other  provisions  instead  thereof,'  for  the  coming  into  operation 
of  certain  provisions  of  the  said  act,)  hitherto  and  now  of  weighing, 
instead  of  measuring,  all  coals  imported  into  the  port  of  King's  Lynn 
aforesaid  by  and  the  property  of  any  person  or  persons  then,  to  wit, 
at  the  time  of  such  importation,  resident  within  the  said  borough  of 
King's  Lynn,  or  by  or  the  property  of  any  other  person  or  persons 
whatsoever,  in  any  ship  or  vessel ;  and  also  the  right  and  privilege 
of  from  time  to  time  deputing  and  appointing  to  perform  such  work 
and  labor  a  reasonable  and  sufficient  number  of  fit  and  proper  per- 
sons for  that  purpose,  and  of  from  time  to  time  appointing  a  fit  and 
proper  person  who  should  have  authority  over  such  last-mentioned 
persons;  and  of  ordaining  and  constituting,  from  time  to  time,  a 
certain  order  and  rotation  in  which  the  said  persons  so  from  time  to 
time  deputed  and  appointed  should  and  might  be  employed  in  per- 
forming such  work  and  labor  as  aforesaid,  as  should  from  time  to 
time  be  needed  and  required,  and  also  from  time  to  time,  at  the 
pleasure  of  the  said  mayor,  aldermen,  and  burgesses,  of  fixing  and  of 
determining  a  reasonable  rate  and  scale  of  payment  for  so  much  of 
such  work  and  labor  as  aforesaid  as  should  be  required  to  be  done  in 
relation  to  any  such  coals  so  imported  into  the  said  port,  by  and 
being  then  the  property  of  a  person  then  resident  in  the  said  borough, 
and  another  and  greater  reasonable  rate  and  scale  of  payment  for  so 
much  of  such  work  and  labor  as  aforesaid  as  should  be  required  to  be 
done  in  relation  to  any  such  coals  so  imported  into  the  port,  and 
being  then  the  property  of,  or  then  imported  by,  a  person  not  being 
80  then  resident  in  the  said  borough ;  such  respective  rates  and  scales 
of  payment  to  be  proportioned  previous  to  the  1st  of  January,  1836, 
hereinbefore  mentioned,  to  the  measured  quantity,  and  on  and  subse- 
quently to  such  last-mentioned  day  to  the  weight  of  the  said  coals ; 
and  such  payments  respectively  to  be  made  to  such  of  the  said  per- 
sons so  from  time  to  time  deputed  and  appointed  as  aforesaid, 
according  to  the  order  and  rotation  so  ordained  and  constituted  as 
aforesaid,  and  for  the  time  being  in  force  as  ou^ht  to  do  and  per- 
form, and  should  actually  do  and  perform,  the  said  work  and  labor  in 
VOL.  VI.  45 


530  COURT  OF  EXCHEQUER,  1851. 

Smith  o.  Cartwright 

respect  of  which  such  pimnent  shotild  become  due ;  and  such  pay- 
ments respectively  to  be  for  the  use  and  benefit  of  the  person  so  re- 
ceiving the  same." 

The  declaration  then  averred  a  right  and  privilege  of  the  corpora- 
tion, that  every  owner  of  a  vessel  arriving  in  the  p<^  of  Lynn  with 
coals  on  board  should  give  notice  thereof  to  the  corporation,  in  order 
that  the  work  and  labor  before  mentioned  might  be  performed  by  the 
said  meters,  and  by  no  other  person  whatsoever.  It  then  averred  that 
the  corporation  fixed  the  rate  of  payment  at  3^.  for  every  score  of 
tons'  weight  of  coals  imported  the  property  of  a  resident  in  the 
borough,  and  4t8,  5d,  a  score  of  tons'  weight  of  coals  not  the  property 
of  a  resident  in  the  borough. 

It  then  stated  that  the  corporation  deputed  and  appointed  a  rea- 
sonable and  sufiicient  number  of  meters,  of  whom  the  plaintiff  was 
one ;  that  the  defendant  was  the  owner  of  a  vessel,  and  a  resident  in 
the  borough ;  that  he  caused  to  be  imported  five  hundred  tons'  weight 
of  coals,  his  own  property,  in  his  vessel ;  that  the  vessel  arrived  in 
port,  having  the  coals  on  board ;  that  the  plaintiff  was  the  coal  meter 
in  rotation  ;  that  though  a  reasonable  time  had  elapsed,  and  though 
it  was  the  duty  of  the  defendant  to  give  notice,  the  latter  had  not 
given  such  notice  of  the  arrival  of  the  vessel  with  the  coals  into  the 
port,  whereby  and  by  reason  of  the  defendant's  having  dischargedi 
loaded,  and  carried  away  the  coals,  the  plaintiff  was  prevented  from 
weighing  the  coals  and  from  earning  and  receiving  a  large  sum  of 
money. 

There  was  a  second  count  in  the  declaration. 

The  defendant  pleaded  various  pleas. 

The  second  plea  to  the  first  count  alleged  that  the  corporation  of 
King's  Lynn  ''have  not  been  used  and  accustomed  to  have,  nor 
ought  of  right  to  have  had,  by  the  persons  in  the  said  first  count  in 
that  behalf  mentioned,  the  sole  and  exclusive  work,  labor,  and  privi- 
lege of  measuring  and  of  weighing,  instead  of  measuring,  such  coals 
as  in  the  said  first  count  in  that  behalf  mentioned,  imported  into  the 
port  of  King's  Lynn  aforesaid,  as  in  that  count  in  that  behalf  men- 
tioned, in  manner  and  form,"  &c. 

The  seventeenth  plea  was  a  similar  plea  to  the  second  count 

The  twelfth  plea  to  the  first  count  alleged  that  the  plaintiff  ^  was 
not  one  of  the  meters  so  deputed  and  appointed  by  the  said  mayor, 
aldermen,  and  burgesses  as  in  the  said  first  count  mentioned,"  in 
manner  and  form,  6i^ 

The  twenty-third  plea  was  a  like  plea  to  the  third  count 

The  case  was  tried,  before  Pollock,  C.  B.,  on  the  26th  of  March| 
1849,  at  the  Norfolk  assizes.  The  plaintiff  gave  evidence  of  a  cus- 
tom of  measuring  all  coals  imported  into  the  port  of  King's  Lynn ; 
that  there  always  were  coal  meters  in  the  borough,  appointed  by  the 
corporation,  and  holding  office  during  the  pleasure  of  the  corporation ; 
that  none  but  the  appointed  coal  meters  interfered  with  the  measure- 
ment of  the  coals ;  that  until  the  1st  of  January,  1836,  the  coal 
meters  received  2(L  per  chaldron  for  measuring  the  coals  imported 
into  the  port  and  the  property  of  residents ;  that,  after  the  passing  of 
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the  act,  the  corporation  ordered  that  the  meterage  of  coals  should  be 
lid,  per  ton  instead  of  2d.  per  chaldron  henceforth. 

In  support  of  the  twelfth  and  twenty-third  issues,  the  plaintiff  put 
in  evidence  an  entry  from  a  book  of  minutes  of  the  proceedins^s  of 
the  corporation,  in  the  following  words :  ''  At  a  congregation  held  on 
the  9th  of  August,  1829,  John  Smith,  [the  plaintiff,]  one  of  the  extra 
coal  meters,  was  appointed  to  the  office  of  one  of  the  corn  and  coal 
meters,  in  the  place  of  James  Overland,  deceased,  and  the  said  John 
Smith  took  the  usual  oaths  in  this  behalf."  There  were  in  the  books 
other  entries  of  appointments  of  coal  meters  of  a  like  description.  It 
Was  also  proved  that  the  plaintiff  had  regularly  acted  as  a  coal 
meter ;  that  the  defendant's  vessel  came  into  port  loaded  with  coals 
while  the  plaintiff  was  the  coal  meter  in  rotation ;  that  the  defendant 
refused  to  have  a  coal  meter,  unless  he  would  work  for  less  than  1^ 
a  ton ;  that  the  defendant  made  no  objection  on  the  ground  that  the 
plaintiff  was  not  duly  appointed  or  that  he  was  not  the  proper  coal 
meter ;  that  the  defendant's  coals,  in  consequence  of  his  refusal,  were 
not  weighed ;  that  the  fees  received  by  each  coal  meter  belonged  ex* 
olusively  to  himselfl 

The  learned  chief  baron  told  the  jury  that  the  plaintiff  had  not 
given  evidence  of  the  exclusive  right  of  the  corpomtion  to  weigh, 
instead  of  to  measure,  the  coals  imported  into  the  port ;  and  directed 
a  verdict  for  the  defendant  on  the  second  and  seventeenth  issues. 
He  also  held  that  no  evidence  had  been  given  of  any  appointment 
of  the  plaintiff  which  would  confer  on  him  the  office  of  coal  meteri 
and,  in  consequence,  directed  the  jury  to  find  for  the  defendant  on  the 
twelfth  and  twenty-third  issues  also.  The  jury  found  for  the  de- 
fendant 

A  bill  of  exceptions  was  tendered  to  the  ruling  of  the  learned  judge, 
and  a  writ  of  error  brought 

The  case  was  argued  (May  20)  by 

Sir  F,  Kelly^  for  the  plaintifE  The  corporation  has  a  right  to  fix 
the  amount  of  payment  to  be  paid  to  the  coal  meters  for  weighing 
the  coals  —-a  certain  rate  per  ton.  There  was  no  necessity  that  any 
inquisition  should  be  taken  under  sect  14  of  the  5  &  6  WilL  4,  c. 
63,  as  that  section  only  applied  when  the  amount  of  payment  per 
chaldron  was  a  fixed  sum.  Ooody  v.  Pennyy  9  Mee.  &  W.  687 ;  s.  c 
11  Law  J.  Rep.  (n.  s.)  Exch.  289,  is  precisely  in  point,  and  shows  that 
where  there  is  a  body  that  has  a  right  to  alter  the  amount  6f  payment, 
they  may  of  themselves  calculate  the  amount  at  so  much  per  ton,  with- 
out resorting  to  the  mode  of  proceeding  by  inquisition  pointed  out  by 
the  section.  Then,  by  the  custom,  the  corporation  have  the  right  of 
varying  the  pavments  to  the  coal  meters  within  reasonable  limits ; 
and  it  is  proved  that  after  the  passing  of  the  act,  and  before  the  action 
commenced,  they  had  fixed  the  amount  at  3^.  for  every  twenty  tons 
weighed.     Sect  6  abolishes  all  selling  of  coals  by  measure. 

[Mitmle,  J.  What  is  the  object  of  weighing  the  coals  ?  Is  the  cus- 
tom a  reasonable  custom  ?] 
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Formerly  it  was  necessary  to  measure  them  for  the  poipose  of 
assessing  duties  upon  them,  which  duties  were  assessed  according  to 
the  report  of  the  coal  meter.  It  may  be  that  some  duty  or  toll  may 
still  be  assessed  in  respect  of  the  coals.  It  would  follow  from  the 
general  effect  of  the  statute,  without  any  express  provision,  that  if 
the  corporation  had,  before  the  act,  a  right  ^f  fixing  the  amount  of 
payment  according  to  measure,  they  could  now  have  a  right  and  a 
duty  to  assess  the  payment  according  to  weight.  The  principle  of 
the  act  substitutes  weighing  for  measuring  for  all  purposes. 

[Mauki  J.  Does  the  act  apply  to  this  case?  Suppose  a  duty 
payable  to  the  corpoiation  according  to  the  space  occupied  by  the 
•coals,  do  vou  contend  that  the  coals  must  now  be  weighed?) 

As  all  auties  on  coals  are  now  to  be  paid  by  weight,  it  would  ba 
necessary  to  weigh  them  now.  It  would  be  useless  to  measure 
them. 

[Parke,  B.  Does  this  act  apply  to  all  coal  leases,  so  as  to  alter  the 
mode  of  ascertaining  the  royalties  due  to  the  landlord  ? 

Maule,  J.  If  the  rent  was  reserved  payable  in  coals,  the  act  would 
probably  apply,  but  not  so  if  rent  was  reserved  payable  in  so  many 
cubic  feet  of  coal] 

In  the  case  of  The  Corporation  of  Rochester  v.  Lee^  it  wa4  assumed 
on  all  sides  that  the  act  applied  to  the  case  of  a  coal  meter.  If  the 
assumption  be  wrong,  the  charge  of  4(2.  per  ton  on  all  coals  imported 
into  the  port  of  Rochester  is  wholly  unauthorized  and  void  in  law, 
as  the  claim  by  prescription  was  to  a  duty  of  ^dL  per  chaldron,  not 
iper  ton.  Secondly,  there  was  ample  proof  of  the  plaintiff's  appoint- 
ment as  a  coal  meter.  There  was  evidence  that  he  had  acted  as  a 
coal  meter  for  twenty  years. 

[Lord  Campbell^  d  J.  That  alone  might  have  been  good  evidence, 
but  that  must  be  taken  with  reference  to  the  entry  in  the  corporation 
books.] 

Those  books  showed  that  for  many  centuries  there  had  been  one 
uniform  mode  of  appointment  to  this  office,  and  that  that  mode  had 
been  duly  and  regularly  followed  in  the  present  case.  The  plaintiff's 
appointment  was  in  the  form  used  from  the  earliest  times.  If  his 
appointment  be  defective,  no  appointment  of  a  coal  meter  has  ever 
been  good.  Besides,  the  plaintiff  is  a  public  officer.  The  court, 
therefore,  will  presume  his  appointment  regular  from  the  fact  of  his 
acting. 

[Lord  Campbell^  C.  J.  The  meter  of  all  coals  imported  into  one  of 
the  queen's  ports  must,  I  think,  be  considered  a  public  officer.] 

A  vestry  clerk  —  M  Gahey  v.  Ahioi^  2  Mee.  &  W.  206 ;  s.  c  6 
Law  J.  Rep.  (n.  s.)  Exch.  29 ;  a  master  in  chancery  —  Marshall  v. 
Lamby  5  Q.  B.  Rep.  115 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Q.  B.  75 ;  a 
constable  of  a  town  —  Butler  v.  Ford,  1  Cr.  &  M.  662 ;  s.  c.  2  Law  J. 
Rep.  (n.  s.)  Exch.  286,  have  been  held  public  officers,  and  proof  of 
acting  has  been  considered  sufficient  prbof  of  the  appointment.  The 
cases  are  collected,  1  Taylor  on  Evidence,  p.  112. 


A  Not  yet  reported. 


COURT  OF  EXCHEQUER,  1851.  533 


Smith  V.  Caitwright. 


[Lord  CampbeUj  C.  J.  In  cases  where  third  persons  are  concerned, 
proof  of  the  acting  as  a  public  officer  may  be  sufficient ;  but  does 
the  principle  extend  to  an  instance  where  the  officer  is  suing  for  his 
own  benefit  ?] 

There  is  no  restriction  of  the  principle  in  the  case  where  the  officer 
is  concerned  and  interested.  There  is  no  instance  in  the  corporation 
books  of  any  appointment  of  a  coal  meter  under  seal.  The  imme- 
morial usage  makes  valid  the  appointment,  though  not  under  seal. 
Unless  an  interest  passes  out  of  the  corporation,  an  appointment 
under  seal  would  be  unnecessary.  Anan.^  1  Balk.  191,  Smith  v.  2%6 
Birmingham  Oas  Company,  1  Ad.  6c  E.  526 ;  s.  c  3  Law  J.  Rep. 
(n.  s.)  K.  B.  165.  The  meter  receives  nothing  from  the  corpora- 
tion, but  only  a  remuneration  for  his  labor  in  weighing  for  the  coal 
owner. 

[Lord  Campbellj  C.  J.  What  good  does  the  weighing  the  coals  do 
to  the  coal  owner  or  any  one  ?] 

It  is  not  necessary  that  all  the  purposes  for  which  the  weighing  is 
useful  should  appear  on  the  record.  If  the  weighing  be  requisite  for 
any  purpose,  the  custom  is  a  reasonable  one. 

[Maule^  J.  Ought  not  the  declaration  to  have  limited  (he  custom 
to  coals  required  to  be  weighed  for  some  useful  purpose.] 

A  corporation  may  appoint  a  servant,  a  cook,  or  a  bailiif  without 
instrument  under  seal.  So  they  may  a  coal  meter,  who  holds  office 
only  during  pleasure.  By  custom  in  the  city  of  London,  many 
officers  are  appointed  without  seaL 

Watsonj  for  the  defendant  The  ruling  of  the  chief  baron  was 
right  on  both  points.  There  is  no  evidence  in  support  of  a  custom 
to  weigh  all  coals  imported  into  the  port  of  King's  Lvnn.  A  custom 
which  requires  a  roan  to  have  his  coals  weighed  ior  the  sole  puiv 
pose  of  giving  a  fee  to  the  meter  is  unreasonable  and  bad.  Jenkins 
V.  Harvey,  2  Cr.  M.  &  R.  393 ;  s.  c  5  Law  J.  Rep.  (n.  s.)  Exch.  17. 

[Ijord  Campbell,  C.  J.  We  are  not  now  considering  whether  the 
custom  be  reasonable,  but  whether  there  is  any  evidence  to  support 
it  in  fact] 

The  declaration  alleges  a  custom  to  charge  one  sum  to  residents 
and  a  larger  sum  to  strangers.  If  the  smaller  sum  be  a  reasonable 
remuneration  to  the  coal  meter,  it  follows  that  the  larger  charge  is 
unreasonable.  There  is  no  evidence  of  a  custom  to  weigh,  but  only 
of  a  custom  to  measure. 

[Coleridge,  J.     Is  not  weighing  a  mode  of  measuring?] 

**  Weight"  and  "measure"  are  expressly  used  as  distinct  terxns. 

[Cresswell,  J.  If  the  statute  applies  to  this  case,  it  proves  the 
declaration.] 

The  statute  only  applies  to  coals  weighed  for  the  purpose  of 
sale.  Sect.  9  substitutes  weight  for  measure  in  such  cases.  Sect 
14  applies  to  the  cases  where  tolls,  rates,  or  duties  are  imposed  in 
respect  of  coals.  Croody  v.  Penny  is  not  in  point  There  is  nothing 
in  the  act  to  say  that  all  persons  who  have  an  exclusive  right  of 
measuring  coals  shall  henceforth  have  an  exclusive  right  of  weighing 

45* 
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them.  Secondly,  there  was  no  evidence  of  any  appointmeDt  of  the 
plaintiff  aa  a  meter.  When  the  question  arises  incidentally  in  the 
course  of  a  cause  respecting  a  public  officer,  proof  of  bis  acting  as 
such  is  sufficient  prima  facie  evidence  of  bis  appointment,  but  there 
is  no  authority  to  show  that  that  rule  applies  to  cases  where  the  ap- 
pointment is  directly  traversed.  The  appointment  to  a  corporate 
office,  to  be  valid,  must  be  under  seal.  There  Mras  no  evidence  of  such 
an  appointment.  Nor  is  there  here  any  room  for  presuming  the 
existence  of  a  deed,  for  all  the  facts  relative  to  the  appointment  are 
before  the  court  I7ie  King  v.  Verolsty  3  Camp.  432.  Here  the  entry 
in  the  corporation  book  was  given  in  evidence  as  the  appointment. 
There  is  a  wide  distinction  between  the  appointment  of  an  office 
and  a  mere  servant  Com.  Dig.  vol.  4,  tit  ^  Franchise,"  F,  13* 
Mayor  of  Ludlow  v.  Charlton,  6  Mee.  &  W.  815.  Oiurch  v.  The  Im« 
perial  Gas-UglU  and  Coke  Qmpany,  6  Ad.  &  K  846 ;  s.  c.  7  Law  J. 
Ren.  (n.  s.)  Q.  B.  118.  Paine  v.  ne  Sirand  VmoHy  8  Q.  B.  Rep. 
340 ;  8.  c.  15  Law  J.  Rep.  (n.  s.)  Q.  B.  211.  On  the  aj^intment  of 
a  coal  meter,  an  interest  passes  from  the  corporation. 

Sir  F,  Kelly  replied.  _, 

Cbn  Mv.  vulL 

Judgment  was  now  delivered  by 

Patteson,  J.  The  first  question  that  we  have  to  determine  in  this 
case  is,  whether  the  lord  chief  baron  was  right  in  directing  the  jury 
upon  the  second  and  seventeenth  issues  that  the  plaintin  had  not 
•given  evidence  of  the  right  of  the  mayor,  aldermen,  and  burgesses  of 
ithe  borough  of  King's  Lynn  to  the  sole  and  exclusive  work,  labor,  and 
.privilege  of,  on  and  since  the  1st  of  January,  1836,  weighing,  instead 
•of  measuring,  all  coals  imported  into  the  port  of  King's  Lynn  ae 
claimed  in  both  counts  of  the  declarations,  and  in  directing  the  jury 
to  find  a  verdict  on  those  issues  respectively  for  the  defendant  The 
plaintiff  alleging  the  immemorial  custom  for  the  corporation  to 
measure  all  such  coals  till  that  day,  admits  that  it  is  only  under  the 
Stat  5  &  6  Will.  4,  s.  63,  that  the  claim  afterwards  to  weigh  them 
can  be  supported ;  and  it  is  quite  clear  that,  without  the  authority  of 
Parliament,  a  right  to  measure  could  not  be  converted  into  a  right  to 
weigh. 

The  plaintiff's  counsel,  in  arguing  that  there  was  no  necessity  for 
an  inquisition  at  Quarter  Sessions,  asserts  that  this  case  does  not 
come  within  the  14th  section  of  the  statute,  there  not  being  a  fixed 
sum  payable  for  measuring  the  coals  at  Lynn.  They,  therefore, 
renounce  all  benefit  from  that  section,  and  they  can  only  seek  to  avail 
themselves  of  the  9th  section,  which  enacts  that  after  the  1st  of  Jan«« 
uary,  1836,  coals  shall  be  sold  by  weight,  and  not  by  measure.  But, 
looking  to  the  very  singular  right  claimed  on  this  record,  we  cannot 
see  how  the  exercise  of  it  is  at  all  affected  by  the  statute.  \t  is  not 
a  right  to  any  toll,  rate,  or  duty  payable  to  the  corporation,  nor  a 
rate  at  all  connected  with  the  sale  of  coals;  no  purpose  is  pointed 
out  for  which  the  measurement  was  made ;  and  the  only  payment  in 
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respect  of  it  was  a  reasonable  sam  paid  to  the  meter  appointed  by 
the  corporation  for  his  work  and  labor  in  measuring.  There  is  no 
express  enactment  in  the  statute  that,  wherever  coals  had  been  there- 
tolore  of  right  measured,  they  should  be  thereafter  weighed ;  and  we 
think  it  contains  nothing  from  which  such  an  intention  on  the  part 
of  the  legislature  is  to  be  implied.  There  are  many  purposes  for 
which  ocaih  may  still  be  lawfully  measured,  as  to  ascertain  the 
amount  of  freight  or  warehouse  room  to  be  paid  for  them,  which  may 
be  regulated  by  their  volume  and  not  their  weight.  Nothing  appears 
why  the  corporation  of  Lynn  might  not  have  continued  to  ascertain 
the  quantity  of  coals  landed  in  their  port  by  measurement  as  before ; 
and  we  think  they  offered  no  evidence  of  a  right  in  themselves,  or 
persons  deputed  by  them,  to  weigh  coals  against  the  will  of  the 
importer. 

Goodie  V.  Pienn^  was  an  action  of  debt  for  rates  and  duties  im- 
posed by  the  local  act  of  Parliament  on  coals  landed  within  a  cer- 
tain district,  and  there  was  no  doubt  that  the  rates  and  duties  were 
payable.  The  decision  there,  that  an  inquisition  by  the  lessor  was 
unnecessary,  does  not  apply  here,  where  a  special  action  on  the  case 
is  brought  for  preventing  the  plaintiff  from  weighing  the  defendant's 
coals,  and  no  right  to  weigh  them  is  established.  So  the  case  of  The 
Mai/or  of  Rochester  v.  Lee,  referred  to  in  the  argument,  has  as  little 
application,  as  that  was  an  action  of  debt  for  the  toll  or  port  duties, 
payable  to  the  corpomtion  on  the  landing  of  coals  within  the  port  of 
Kochester,  and  the  proportion  between  the  chaldron  and  the  ton,  to 
regulate  the  payment,  had  been  duly  ascertained  within  the  14th  sec- 
tion of  the  act  of  Parliament.  On  the  first  exception,  we  think  the 
defendant  in  eiror  is  entitled  to  our  judgment 

The  second  exception  depends  upon  whether  there  was  evidence  to 
go  to  the  jury  to  prove  that  the  plaintiff  was  one  of  the  meters  deputed 
by  the  mayor,  aldermen,  and  burgesses  of  Lynn,  which  is  denied  by  the 
twelfth  and  twenty-third  pleas.  The  objection  is,  that  a*n  appoint- 
ment under  the  seal  of  the  corporation  was  necessary.  If  it  was  not 
necessary,  there  was  abundant  evidence  that  would  have  justified  the 

i]ury  to  have  found  for  the  plaintiff  on  those  issues.  It  is  material  to 
ook  to  see  how  the  custom  is  alleged.  The  declaration  claims  a 
right  in  the  corporation,  (by  the  persons  by  them  in  that  behalf  from 
time  to  time  deputed  and  appointed  as  hereinafter  mentioned^  and 
afterwards  states  that  the  corporation  had  duly,  in  the  exercise  of  their 
said  right  in  that  behalf,  deputed  and  appointed  certain  meters,  of 
whom  the  plaintiff  was  one.  The  declaration  does  not  state  any 
where  how  he  was  to  be  appointed,  nor  when  he  should  be  appointed. 
It  does  not  state  as  part  of  the  immemorial  custom  that  the  meters 
might  be  deputed  and  appointed  without  seal,  nor  any  particular 
mode  in  which  they  should  be  appointed.  Therefore,  even  supposing 
that  a  corporation  by  prescription  might  prescribe  to  do  certain  cor- 
porate acts  without  seal,  which  acts,  by  the  general  law,  would  require 
the  use  of  a  seal,  which,  however,  we  by  no  means  intend  to  lay 
down  as  the  law,  still  the  custom  mast  be  so  alleged,  which  it  is  not 
in  the  present  instance.     The  corporation  claim  a  right  to  measure  by 
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persons  appointed  by  them ;  that  alone  would  make  the  appointment 
merely  that  of  a  servant,  and  might  well  be  without  seal ;  bnt  the 
payment  in  respect  of  the  measurement  is  for  the  benefit  of  the 
meter  only,  the  corporation  takes  no  part  of  it  The  meter  is  the 
plaintiff,  and  complains  of  being  disturbed  in  the  exercise  of  his 
privilege.  This  shows  that  the  meter  claims  an  office  to  which  cer* 
tain  profits,  to  be  fixed  indeed  from  time  to  time  by  the  corporation, 
are  annexed,  and  he  sues  for  the  disturbance  of  his  right  to  that  office. 
If  he  had  performed  the  duty,  he  must  have  claimed  the  prescribed 
fee  as  due  to  himself.  Now,  this  right  to  discharge  certain  duties  in 
regard  to  the  property  of  third  persons,  (altogether  against  their  will,) 
and  demand  payment  for  so  doing,  must  be  by  reason  of  his  having 
an  office;  and  he  is  not  a  mere  servant  of  the  corporation,  but  an 
officer  appointed  by  them.  Therefore,  he  must  have  an  appointment 
under  seal ;  and  we  do  not  think  that  the  tenure  of  his  office,  which 
is  said  to  be  during  the  pleasure  of  the  corporation,  can  make  it 
unnecessary  that  he  should  have  such  an  appointment,  or  convert 
him  from  an  officer  into  a  mere  servant  On  this  exception,  therefore, 
as  well  as  the  other,  we  think  the  defendant  entitled  to  succeed,  and 
the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


IN  TEE  EXCHEQUER  CHAMBER 
Steiner  v.  Heald  &  others.^ 

Easter  Vacation,  May  20,  1851. 

Patent  7-  New  Manufacture  —  Garancine  —  Fresh  and  spent 

Madder. 

In  the  OTdinaiy  process  of  dyeing  b;^  means  of  madder,  the  coloring  matter  is  obtained 
from  fresh  madder  by  the  application  of  hot  water.  The  refuse,  alter  boiling,  is  called 
**  spent  madder.**  It  had  long  been  known  to  dyers  that  a  portion  of  the  coloring 
matter  remained  in  the  spent  madder,  but  it  was  not  known  how  to  extract  it,  as  it 
remained  in  combination  with  the  plant  Recently  it  was  discorered  that,  by  means  of 
acid  and  hot  water,  the  pnre  coloring  matter  of  madder,  called  "  garancine,**  coaid  be 
obtained  from  fresh  madder,  and  that  this  process  extracted  all  the  coloring  matter  of 
the  plant.  The  plaintiff  obtained  a  patent  n>r  a  new  mano&ctnre  of  garancine  by  apj)!/- 
ing  the  same  process  of  acid  and  hot  water  to  the  spent  madder.  Since  his  inyention 
the  spent  madder,  which  was  previoosly  worthless,  became  ralnable :  — 

Sddy  in  an  action  for  an  infringement  of  the  plaintiff's  patent,  that  it  was  not  a  qnestion 
of  law  for  the  judge,  bnt  of  fact  for  the  jury,  whether  the  plaintiff's  inrention  was  a  new 
manufacture  01  garancine. 

This  was  an  action  on  the  case  for  the  infringement  of  a  patent 
for  the  invention  of  a  new  manufacture  of  a  certain  coloring  matter 
called  ^'garancine." 

1  90  Law  J.  Rep.  (n.  b.)  Exch.  410.    Coram  Pattsson,  Macle,  Wioutkak,  E&lb 
W1U.1A118,  and  Tai^fourd,  JJ. 
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The  material  pleas  on  which  issae  was  joined  were,  first,  not 
guilty ;  second,  that  the  plaintiif  was  not  the  first  inventor  of  the 
invention;  thiixl,  that  the  invention  was  not  new;  fifth,  that  the 
invention  was  not  for  a  manufacture  for  which  a  patent  could  be 
granted ;  sixth,  that  it  was  not  a  new  manufacture. 

At  the  trial,  before  Pollock,  C.  B.,  on  the  30th  of  November,  1849| 
the  following  facts  appeared :  The  ordinary  process  of  dyeing  calico 
by  means  of  madder  has  been  for  a  long  time  effected  by  reducing 
the  madder,  which  is  a  foreign  root,  into  a  coarse  powder,  putting  it 
into  a  dye  bath,  with  a  large  quantity  of  water ;  into  this  the  pieces 
of  calico  previously  prepared  with  a  mordant  to  fit  them  to  receive 
the  dye  are  placed,  and  then  the  temperature  of  the  bath  is  gradually 
raised  to  boiling  heat  The  calico  is  then  taken  out  completely  dyed, 
and  what  remains  in  the  water  is  termed  "  spent  madder."  It  was 
formerly  thrown  away  as  useless,  or  occasionally  used  as  manure;  but 
its  properties  as  manure,  which  were  very  slight,  seemed  to  be  due  to 
the  dung  which  formed  part  of  the  moidant  of  the  calico  remaining 
mixed  with  it.  It  was  well  known  to  manufacturers  that  after  the 
boiling  of  the  madder,  and  the  extraction  of  a  portion  of  the  coloring 
matter  from  the  plant,  there  remained  in  the  spent  madder  additionsti 
coloring  matter,  contained  part  in  the  earthy  bases  and  part  in  the 
fibre  of  the  plant  Qarancine  was  a  well-known  article  before  the 
plaintifTs  patent  was  obtained.  It  is  the  pure  red  coloring  matter  of 
madder,  and  is  of  a  brighter  color  than  the  ordinary  madder  dye. .  It 
bad  been  for  some  time  obtained  from  madder  by  means  of  the  appli- 
cation of  snlphurio  acid  and  boiling  water  or  steam  to  the  fresh  mad^ 
der,  which-  extracted  all  the  coloring  matter  from  the  madder.  The 
plaintifTs  patent  was  for  the  application  of  the  same  above-mentioned 
chemical  process  of  acid  and  hot  watear  to  the  spent  madder,  and  it 
was  successful  in  extracting  garancine  from  that  substance.  No  one 
had  previously  extracted  garancine  from  spent  madder.  Since  the 
plaintiffs  patent^  the  spent  madder  had  become  very  valuable. 

The  counsel  for  the  plaintiff  contended,  on  these  facts,  that  it  was 
a  question  for  the  jury  whether  the  making  the  garancine  in  the 
manner  described  in  the  plaintifTs  specification  was  a  new  manufac* 
ture ;  but  the  learned  chief  baron  directed  the  jury  to  find  a  verdict 
for  the  defendant  on  the  last  two  issues. 

The  case  came  before  the  court  on  a  bill  of  exceptions,  which  was 
tendered  to  the  direction  of  the  learned  judge,  and  was  argued 
(February  6  and  May  16)  by 

WcUsanj  for  the  plaintifE  The  ruling  of  the  learned  chief  baron 
was  wrong.  The  patent,  in  this  case,  was  for  making  garancine  from 
spent  or  refuse  madder.  No  doubt  garancine  was  an  article  used 
before,  and  it  was  made  by  means  of  hot  water  and  sulphuric  acid 
applied  to  fresh  madder ;  but  the  plaintiff  makes  garancine  by  means 
of  hot  water  and  sulphuric  acid  applied  to  refuse  or  spent  madder, 
which  before  was  useless,  except  for  manure.  A  patent  may  be 
granted  for  such  a  new  combination,  which  is  a  manufacture  within 
the  meaning  of  the  statute.     This  is  an  economical  and  beneficial 
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invention.  Now^  from  the  same  material,  fresh  madder,  madder  dye, 
and  garancine  can  be  both  obtained ;  whereas  previously,  if  it  was 
wished  to  obtain  garancine  from  madder,  it  was  not  possible  to  obtain 
madder  dye  from  the  same  madder.  Darcy  v.  AlliUy  Noy,  178 ;  s.  c 
Webster,  P.  C.  6,  lays  down  the  principle  on  which  patents  may  be 
granted.  Crane  v.  PiH^e^  4  Man.  &  G.  580 ;  s.  c.  Webster,  P.  C.  377 ; 
12  Law  J.  Bep.  (n.  s.)  C.  P.  81,  shows  that  a  new  combination  of 
two  well-known  processes  to  produce  a  well-known  article  is  a  ground 
for  a  patent  In  that  case,  a  patent  was  granted  for  a  process  of 
smelting  iron  by  burning  anthracite  coal  by  means  of  a  hot  blast; 
The  burning  anthracite  coal  was  known  before  —  the  hot  blast  was 
used  before ;  but  they  had  never  been  used  together. 

[Maule^  J.  The  point  on  which  you  will  be  pressed  here  is,  that 
you  use  the  same  process  to  obtain  the  garancine  from  refuse  madder 
as  was  formerly  used  to  produce  the  same  article  from  fresh  madder.] 

It  has  been  expressly  decided  that  if  a  party  discovers  that  by  sub* 
stituting  one  element  for  another,  in  an  old  combination,  he  can  pro* 
duce  a  well-known  article  cheaper  and  better  than  before,  he  may  be 
entitled  to  a  patent  for  the  invention.  Cornish  v.  Keenj  1  Webster, 
P.  C.  517,  shows  that  a  patent  for  a  new  arrangement  of  the  same 
elements  which  have  been  used  in  a  combination  together  before  is 
good.  (The  court  then  called  on  the  counsel  for  the  defendants  in 
error.) 

Ckasby^  for  the  defendants.  This  is  no  invention  at  all.  It  is 
merely  an  application  of  an  old  process  in  a  well-known  manner,  and 
to  a  well-known  substance*  It  is  found  that  the  coloring  matter  in 
madder  is  partly  free  and  soluble  in  water,  and  partly  held  in  chemical 
combination  with  earthy  and  fibrous  substances.  The  known  pro- 
cess of  getting  madder  is  to  steep  it  in  hot  water,  and  then  the  part 
of  the  coloring  matter  that  is  chemically  combined  is  left;  but  where 
garancine  is  got  from  the  fresh  madder  by  the  hot  water  and  acid,  all 
the  coloring  matter  is  extracted ;  that  is,  the  free  coloring  madder  is 
extracted  by  the  hot  water,  and  that  f>ortion  which  is  chemically  com- 
bined is  drawn  out  by  the  aid  of  the  acid.  No  doubt  the  mode  of 
extracting  the  coloring  matter  by  means  of  hot  water  from  fresh 
madder  might  have  been  made  the  subject  of  a  patent  If  a  patent 
had  been  taken  out  for  that  process,  the  plaintiff  could  not  have  taken 
out  the  present  patent  and  sued  the  original  patentee  for  infringing 
his  patent  There  is  no  substantial  difference  between  applying  the 
process  to  fresh  madder  and  to  madder  once  steeped.  It  is  a  fallacy 
to  say  that  the  process  is  applied  to  a  new  material :  spent  madder  is 
not  a  new  substance ;  it  remains  madder  still.  Madder  is  to  be  con- 
sidered for  the  purpose  of  this  question  with  reference  to  its  coloring 
qualities.  Probably  no  two  pieces  of  madder  contain  the  same  quan- 
tity of  coloring  matter.  If  an  inferior  kind  of  madder  were  brought 
from  a  different  country,  it  would  possibly  be  similar  in  coloring  qual- 
ities to  the  spent  madder,  which  is  only  an  inferior  description  of 
madder  containing  a  smaller  quantity  of  coloring  matter.  It  being 
known  that  the  whole  coloring  matter  could  be  got  out  of  madder  by 
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the  process,  it  is  obvious  thai  it  was  perfectly  well  known  that  all  the 
coloring  matter  could  be  got  out  of  spent  madder  by  the  same  process. 
The  statute  which  allows  the  granting  of  a  patent  permits  the  mo« 
nopoly  to  be  granted  for  <<  any  manner  of  new  manufacture  to  the 
true  and  first  inventor."  Darcy  v.  Allin  shows  that  there  must  be 
some  new  invention.  It  is  not  enough  that  its  precise  application 
may  not  have  taken  place  before,  when  it  is  known  before  that  such 
an  application  would  produce  the  known  result 

[  Talfourd^  J.  The  plaintiff  found  out  that  the  process,  which  was 
applicable  to  the  whole,  might  be  applied  to  a  part] 

A  person  cannot  take  out  a  patent  for  simply  applying  a  known 
process  to  a  new  but  similar  substance  for  a  similar  purpose.  Sup- 
pose a  person  has  obtained  a  patent  for  the  process  for  making  iron 
nails,  and  it  is  afterwards  found  advantageous  to  apply  it  to  copper, 
no  one  individual  could  take  out  a  patent,  and  appropriate  to  himself 
the  application  of  the  process  of  making  copper  nails.  In  Brunton 
V.  Hawkes,  4  B.  &  Aid.  541,  the  patent  failed  from  absence  of  inven- 
tion, although  the  patentee's  mode  of  making  anchors  out  of  two 
pieces  of  iron,  instead  of  three,  had  never  been  used  before. 

[Patteson^  J.  Can  you  maintain  the  proposition  that  if  a  party 
discovered  that,  by  applying  to  potatoes  the  process  used  for  obtaining 
garancine  from  madder,  he  could  obtain  a  valuable  coloring  matter, 
that  he  could  not  obtain  a  patent  for  it  ?] 

There  there  would  be  a  aiscovery  of  a  new  quality  in  the  potato ; 
but  here  the  property  of  the  spent  madder  was  well  known.  Kay  v. 
Marshall^  5  bing.  N.  C.  494 ;  s.  c  1  Beav.  535,  is  directly  in  point 
That  case  shows  that  a  party  cannot  appropriate  to  himself  the  mode 
of  spinning  flax  at  a  short  reach,  because  the  process  of  spinning  at 
a  short  reach  had  been  known  as  applicable  to  textile  fibres  in  gen- 
eral, although  it  had  never  been  applied  to  flax  before,  and  it  had  only 
become  advantageous  to  apply  it  in  consequence  of  another  discovery 
of  the  plaintifi*  in  that  case  in  the  preparation  of  the  flax. 

[MatUe,  J.  Had  the  patentee  there  claimed  the  patent  for  the 
maceration  of  the  flax  and  the  spinning  at  short  reach,  he  might  have 
obtained  a  patent  for  the  combination.] 

It  cannot  fairly  be  said  that  the  plaintifi'  discovered  the  applicability 
of  the  process  to  the  spent  madder,  except  it  be  supposed,  and  that 
without  evidence,  that  spent  madder  has  a  diflerent  chemical  construc- 
tion from  fresh  madder.  If  the  mode  of  application  be  new  a  patent 
may  be  granted,  but  not  otherwise.  Saunders  v.  Aston^  3  B.  &  Ad. 
881 ;  s.  c  1  Law  J.  Hep.  (n.  s.)  K.  B.  265.  Orane  v.  JVtce,  relied  on 
by  the  other  side,  is  distinguishable ;  the  patent  in  that  case  was  for 
producing  a  new  substance. 

WcUsotiy  in  reply.  The  plaintifi^'s  patent  is  in  efiect  for  the  inven- 
tion of  getting  garancine  from  a  new  subject  matter.  It  is  a  fallacy 
to  say  that  the  spent  or  refuse  madder  is  the  same  substance  as  fresh 
madder.  The  material  from  which  this  garancine  is  extracted  by  the 
plaintifPs  patent  would  more  properly  be  called  refuse  of  the  dye  vat 
it  is  not  madder  only.    There  is  dung  and  other  substances  united 
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with  madder.  A  new  chemical  combination  may  have  been  formed. 
There  is  no  precise  analysis  given  of  the  article  called  **  spent  and 
refuse  madder."  If  the  case  does  not  clearly  show  that  it  is  a  dif- 
ferent substance  from  fresh  madder,  it  was,  at  least,  a  qaestion  for 
the  jnry  whether  it  was  the  same  or  different  If  so,  the  plaintiff  in 
error  is  entitled  to  a  venire  de  novo.  It  was  long  known  that  there 
was  coloring  matter  in  the  spent  madder,  but  no  one  knew  bow  to 
extract  it  The  plaintiff  is  the  first  person  who  has  succeeded  in 
doing  so.  The  invention,  therefore,  is  new.  The  evidence  stated  in 
the  bill  of  exceptions  shows  that  the  invention  is  most  useful  The 
analogy  between  patents  for  mechanical  inventions  and  those  for 
chemical  discoveries  is  very  slight  Of  the  properties  and  qualities 
6f  chemical  substances  little  can  be  predicated  prior  to  experience, 
but  the  properties  and  effects  of  mechanical  contnvances  can  be  cal- 
culated precisely  beforehand.  The  case  of  BrunUm  v.  Hawkes  does 
not  bear  on  the  case.  It  turned  entirely  upon  the  question  of  the 
novelty  of  the  invention,  not  on  what  may  be  the  subject  of  a  patent 
He  referred  to  Walton's  patent     Webster  on  Patents,  585,  591* 

Cur.  adv.  vutt. 
The  judgment  of  the  court  was  now  delivered  by 

Patteson,  J.  We  are  all  of  opinion  in  this  case  that  there  most 
foe  a  venire  de  novo.  The  issues  in  question  were,  whether  the  inven* 
tion  of  the  plaintiff  was  a  manner  of  manufacture  for  which  letters 
patent  could  lawfully  be  granted,  and  whether  it  was  a  new  manu- 
facture of  garancine.  The  learned  judge  told  the  jury  that  if  they 
believed  the  evidence  they  must  find  these  issues  for  the  defendants, 
thereby  treating  the  conclusion  to  be  drawn  from  that  evidence  as 
matter  of  law,  whereas  the  counsel  for  the  plaintiff  contended  that 
the  issues  should  be  left  to  the  jury  as  a  question  of  fact,  thereby 
treating  the  conclusion  to  be  drawn  from  the  evidence  as  matter  of 
fact,  or,  at  all  events,  as  mixed  matter  of  fact  and  law.  It  appeared 
in  evidence  that  the  common  mode  of  using  madder  for  dyeing  was 
by  grinding  it  into  powder  and  putting  it  into  the  dye  bath  with 
the  cloth  and  other  things,  to  make  the  cloth  take  up  the  coloring 
matter ;  when  the  cloth  was  taken  out  of  the  bath  there  remained  a 
substance  which  was  called  ^'  spent  madder ; "  it  was  known  to  dyers 
that  this  spent  madder  still  contained  coloring  matter,  but  no  mode 
of  making  use  of  it  for  dyeing  purposes  was  known  before  the  plain- 
tiff's patent  Attempts  were  made  to  use  it  for  manure,  but  they 
appear  to  have  failed,  and  spent  madder  was  always  thrown  away  as 
useless.  Subsequently,  it  was  discovered  that  by  the  application  of 
heat  and  acid  to  fresh  madder  the  whole  coloring  matter  would  be 
extracted,  and  when  so  extracted  it  formed  a  substance  called 
"  garancine,"  and  this  process  was  known  and  commonly  used.  Af- 
terwards the  plaintiff  discovered  that,  by  the  same  process  of  heat  and 
acid,  garancine  could  be  extracted  from  spent  madder  as  well  as  from 
fresh  madder.  There  is  here  no  new  contrivance,  for  the  process 
used  under  the  plaintifTs  patent  with  the  spent  madder  is  the  same 
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as  that  previously  used  with  fresh  madder;  neither  is  the  product 
new,  for  garancine  produced  fron^  the  one  and  the  other  appears  to 
us  precisely  of  the  same  quality.  If,  therefore,  the  patent  be  good,  it 
must  be  on  account  of  the  old  contrivance  being  applied  to  a  new 
object  under  such  circumstances  as  to  support  the  patent  Now, 
spent  madder  might  be  a  very  different  thing  from  fresh  madder  in 
its  properties,  chemical  and  otherwise,  or  it  might  be  in  effect  the 
same  thing  as  fresh  madder  in  its  properties,  chemical  and  otherwise, 
with  the  difference  only  that  part  of  its  coloring  matter  had  been 
already  extracted ;  again,  the  properties,  chemical  and  otherwise,  of 
both  might  or  might  not  have  been  known  to  chemists  and  other 
scientific  persons,  so  that  they  could  tell  whether  fresh  madder  and 
spent  madder  were  different  things,  or,  substantially,  the  same  things. 
These  points  appear  to  us  to  be  questions  of  fact,  and  material  to 
affect  the  validity  or  invalidity  of  the  patent,  and  to  be  questions  of 
fact  to  be  found  by  the  jury  by  way  of  inference  or  conclusion  of  fact 
from  the  evidence  adduced  on  the  triaL  We  think,  therefore,  that 
the  learned  judge  was  wrong  in  treating  the  conclusion  to  be  drawn 
from  the  evidence  as  matter  of  law ;  and  that  the  exception  is  well 
pointed  as  treating  it  as  matter  of  fact  which  should  have  been  left 
to  tAe  jury,  with  such  observations,  of  course,  as  the  learned  judge 
might  think  proper  to  make  for  their  assistance.  There  must,  there- 
fore, be  a  venire  de  novo.  Judgment  reversed. 


Symons  v.  May.* 

Trinity  Vacation,  June  17,  1851. 

Insolvent  Acty  (Indioy)  11  Vict.  c.  21,  *.  6  —  Schedule  —  BiUSj  Descrip* 

tion  of —  Sufficiency  of. 

Bills  of  exchange,  drawn  br  the  defendant  in  India,  were  purchased  there  for  the  plaintiff, 
Moses  Symons,  who  resided  in  England,  and  were  indorsed  and  transmitted  to  him  in  this 
conntry.  The  defendant  afterwaj^s  petitioned  the  Insolyent  Court  in  India,  and  in  his 
schedule  described  the  plaintiff's  debt  thus :  "  Creditor,  A.  M.  Symons,  for  the  following 
bills  of  exchange  (describing  them)  drawn  by  us  upon  Messrs.  B^  I^  &  Co.,  in  fayor  of 
Moses  Sjmons.'*  A  person  named  A.  M.  symons  resided  in  Calcutta,  but  was  not 
shown  to  be  connected  with  the  bills  in  question :  — 

Held^  that  the  description  in  the  schedule  was  insufficient  within  the  meaning  of  the 
11  Vict.  c.  21,  s.  6,  sched.  C,  the  Insolvent  Act,  (India,)  and,  therefore,  that  the  defiendant 
was  still  liable  on  the  bills. 

Assumpsit  on  four  bills  of  exchange,  drawn,  at  Calcutta,  in  the 
year  1847,  directed  to  Reid,  Irving,  &  Co.,  and  indorsed  to  the  plain- 
tiff.  The  bills  were  for  the  sums  of  25/.,  35^  50/.,  and  50/.  respectively. 
The  declaration  averred  protest  and  notice.  There  was  also  a  count 
on  an  account  stated. 

Plea  to  the  account  stated,  that  the  defendant,  being  a  trader  in 
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Calcutta,  applied  by  petition  to  the  Insolvent  Court  there,  and  de- 
livered into  the  court  a  schedule  containing  a  full  and  trae  descrip- 
tion of  all  matters  and  things  required  to  be  set  forth  therein,  and  of 
the  said  bills  of  exchange  in  the  declaration  mentioned,  and  of  the 
then  holder  of  such  bills,  to  wit,  the  plaintiff.  The  plea  then  set 
out  the  defendant's  insolvency,  and  his  discharge  from  all  debts  ac- 
cording to  the  provisions  of  the  11  Vict.  c.  21,  the  Insolvent  Debtors 
(India)  Act. 

Replication,  that  the  defendant  did  not  deliver  in  the  said  court 
the  said  supposed  schedule,  modo  et  forma. 

At  the  tnal,  before  Pollock,  C.  B.,  at  the  London  sittings,  after 
Hilary  term  last,  the  facts  appeared  to  be  as  follows :  The  plainti£F 
in  1837,  the  time  of  the  drawing  of  the  bills  in  question,  resided  in 
London,  and  the  defendant  was  a  partner  in  a  mercantile  firm,  and 
resided  in  Calcutta.  The  bills  were  drawn  by  the  defendant  in 
India,  were  purchased  there  by  the  plaintiff's  agent,  and  transmitted 
to  the  plaintiff  in  this  country.  In  1848,  the  defendant  petitioned 
the  Insolvent  Debtors  Court  in  India  for  his  discharge,  and  delivered 
his  schedule  ^  into  court,  in  which  the  plaintiff's  debt  was  described 
as  follows :  "  Creditor,  A.  M.  Symons,  for  the  following  bills  of  ex- 
change (describing  them)  drawn  by  us  upon  Messrs.  Beid,  Irviffg,  Sc 
Co.,  in  favor  of  Moses  Symons."  It  appeared  that  a  person  named 
A.  M.  Symons  resided  at  Calcutta,  but  it  was  not  shown  that  he  was 
in  any  way  connected  with  these  bills. 

On  the  part  of  the  plaintiff,  it  was  contended  that  the  description 
of  the  debt  in  the  schedule  was  not  sufficient,  and  that  the  plaintiff 
was  entitled  to  the  verdict  The  learned  chief  baron  was  of  that 
opinion,  and  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  him  if  the  court  should  be 
of  opinion  that  the  description  of  the  debt  was  sufficient 

A  rule  nisi  having  been  obtained  accordingly,  — 

Humfrey  ( WiUes  with  him)  showed  cause,  (June  7.)  The  descrip- 
tion of  the  debt  in  the  schedule  was  insufficient  A.  M.  Symons, 
who  is  described  as  the  creditor  of  the  defendant,  had  nothing  to  do 
with  the  bills,  and  if  he  had,  the  description  of  him  in  the  schedule 
would  be  insufficient,  as  his  residence  is  not  stated.  The  plea  ad- 
mits that  the  plaintiff  was  the  holder  of  the  bills,  and  if  his  real  name 
was  unknown  to  the  defendant,  it  ou^ht  to  have  been  so  stated  in 
the  schedule.  In  Hoyles  v.  Bhre^  14  Mee.  &  W.  387 ;  s.  c.  14  Law 
J.  Rep.  (n.  s.)  Exch.  384,  the  defendant,  by  mistake  and  without 
fraud,  stated  in  bis  schedule  the  debt  to  be  3/.  instead  of  7/.,  and  it 

J  **  In  the  Court  for  the  Relief  of  Insolvent  Debtors,  the  schedule  of 
In  the  matter  of  an  insolvent 

"  If  the  said  do  declare  that  this  my  schedule  doth  contain  a  full 

and  fair  description  of  me,  as  to  my  name,  trade,  profession,  And  abode,  and  of  the 
debts  due  or  growing  due  from  me,  and  of  all  and  every  person  to  whom  I  am 
indebted,  or  who  to  my  knowledge  and  belief  claim  to  be  my  creditors,  together 
with  the  nature  and  amount  of  such  debts  and  claims  respectively,  distinguishing 
such  at  are  admitted  from  such  as  are  disputed  by  mo." 
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was  held  that  the  debt  Was  not  barred  by  the  certificate.  He  also 
mentioned  Beck  v.  Beverley^  11  Ibid  845.  (He  was  then  stopped  by 
the  court) 

Crowder  and  Bomll^  in  support  of  the  rule.  The  defendant  gave 
the  best  description  of  the  bills  that  he  was  capable  of  giving ;  he 
was  not  bound  to  give  a  description  of  the  holder  of  the  bills.  The 
question  turns  on  the  6th  section  of  the  act  of  Parliament,  and  that 
section  does  not  state  any  particular  mode  of  describing  the  bUL 
The  statement  of  residence  is  not  necessarv.  It  is  sufficient  if  the 
debtor  give  in  his  schedule  a  description  of  his  debt  sufficient  to  ap- 
prise his  creditor  that  he  applies  to  be  discharged  in  respect  of  that 
debt  Forman  v.  DreWj  4  B.  &  C.  15 ;  s.  c.  3  Law  J.  Rep.  K.  B.  129. 
Wood  V.  Jowetty  Ibid.  20,  n. ;  s.  c.  3  Law  J.  Bep.  K.  B.  ^27,  is  to  the 
same  effect.  So  where  an  insolvent  stated  in  his  schedule  that  he 
was  indebted  to  A,  for  goods,  and  that  A.  held  his  acceptance  for  the 
amount,  and  A.  had,  without  the  knowledge  of  the  insolvent,  in* 
dorsed  the  bill  over,  it  was  held  that  the  description  was  sufficient 
B£eves  v.  Lambert^  4  B.  &  C.  214. 

[PlaU^  B.  The  act  of  Parliament,  in  sect  5,  states  that  the  peti- 
tion is  to  be  in  a  certain  form,  with  such  additions  and  variations  as 
may  be  necessary  to  adapt  it  to  the  particular  case.  Then  the  insol- 
vent is  to  state  that  his  schedule  contains  a  full  and  fair  description 
of  the  debts  due  and  of  every  person  to  whom  he  is  indebted.] 

The  schedule  in  this  case  contains  a  solemn  declaration  as  to  the 
truth  of  its  contents,  and  full  credit  ought  to  be  given  to  that 
schedule.  This  was  a  good  prima  fade  schedule.  The  defendant 
was  not  bound  to  state  the  name  of  the  holder  of  the  bills ;  it  was 
sufficient  if  he  gave  a  full  description  of  the  debt  Boydell  v.  Champ* 
neysy  2  Mee.  &  W.  433 ;  s.  c.  6  Law  J.  B.ep.  f  n.  s.)  Exch.  122,  ap- 
plies. There  the  court  said  the  party  could  not  reasonably  be 
expected  to  know  the  name  of  the  holder  of  the  bill.  The  rule  laid 
down  in  the  cases  is,  that  the  description  is  sufficient,  unless  there 
was  an  intention  to  deceive  the  creditor,  or  he  was  in  fact  deceived* 

[MartiUy  B.  The  description  was  good  upon  the  face  of  it,  and  the 
question  was,  whether  it  could  be  shown  aliunde  that  the  description 
was  incorrect  But  here  the  description  was  incorrect  on  the  face  of 
the  schedule. 

AldersoHy  B.  Here  we  have  nothing  but  the  schedulci  and  the 
description  in  that  is  insufficient] 

The  name  of  the  holder  need  not  have  been  inserted  at  alL 

The  case  having  been  adjourned,  on  a  subsequent  day,  — 

Pollock,  C.  B.,  said :  In  the  case  of  Symons  v.  Mayy  which  was 
tried  before  me,  it  is  unnecessary  to  hear  any  further  arguments  on 
the  point  It  appears  to  the  court  ^  that  the  description  in  the 
schedule  is  not  sufficient,  and,  therefore,  the  rule  will  be  discharged. 

Ride  discharged. 


1  Poixocx,  C.  B.»  Aldbrsoit,  Piatt,  and  Ma&tut,  B& 


544  COURT  OP  EXCHEQUER,  1851. 

Sellers  v.  Dtckinson. 


Sellers  v,  Dickinson.^ 

Easter  Term,  May  4,  1851. 

PcUeni  —  New  Combination  —  deification  — Infringement. 

There  may  be  a  patent  for  a  combination  of  old  and  new  mechanism ;  and  sach  patent 
will  be  infringed  by  using  so  mnch  of  the  combination  as  is  material ;  and  it  will  not 
be  less  an  infnngcmeut  bccaose  the  result  is  attained  by  the  substitution  of  a  mechaoical 
equivalent 

In  the  specification  of  a  patent  for  "  improvements  in  looms  for  weaving "  the  plaintiff 
declared  that  his  improvements  applied  to  that  class  of  machinery  calli^  power  looms, 
and  consisted  "in  a  novel  arran^ment  of  medianism,  designed  for  the  purpose  of 
instantlv  stopping  the  whole  of  the  working  parts  of  the  loom  whenever  the  snuttle  stops 
in  the  shed."  After  describing  the  manner  in  which  that  was  done  in  ordinary  looms, 
the  specification  proceeded  Uius :  "  The  principal  deflect  in  this  arrangement,  and  which 
my  improvement  is  intended  to  obviate,  is  the  frequent  bineakage  of  the  different  parts 
of  the  loom,  occasioned  by  the  shock  of  the  lathe  or  sley  striking  against  the  ^  frog,' 
(which  is  fixed  to  the  framing.)  In  my  improved  arrangement  the  loom  is  stopped  m 
the  following  manner :  I  make  use  of  the  *■  swell '  and  the  '  stop-rod  finger '  as  nsual ;  the 
constroction  of  the  latter,  however,  is  somewhat  modified,  being  of  one  piece  with  the 
small  lever  which  bears  against  the  'swell,'  but  instead  of  its  striking  a  stop  or  'frog' 
fixed  to  the  framing  of  the  loom,  it  strikes  against  a  stop  or  notch  upon  th6  upper  end 
of  a  vertical  lever,  vibrating  upon  a  pin  or  stad.  The  lever  is  fbmished  with  a  small 
roller  or  bowl,  which  acts  against  a  projection  on  a  horixontal  le^er,  causing  it  to  vibrato 
upon  its  centre  and  throw  a  clutch  box  (which  connects  the  main  driving  pulley  to  the 
driving  shaft)  out  of  gear,  and  allows  the  main  driving  pulley  to  revolve  loosely  npon  the 
driving  shaft,  at  the  same  time  that  a  pTojecti6n  on  i»e  lever  Strikes  against  dhe  *  sprinr 
handle '  and  shifts  the  strap ;  simultaneously  with  these  two  movements,  the  lower  end 
of  the  vertical  beaih  causes  a  break  to  be  brought  in  contact  with  the  fly  wheel  of  the 
loom,  thus  instantaneously  stopping  every  motion  of  the  loom  without  the  slightest 
shock."  After  the  date  of  the  plaintifi'*s  patent,  the  defendant  obtained  a  patent  for 
"  improvements  in  and  applicable  to  looms  for  weaving,"  and  amongst  them  he  claimed  a 
novel  arrangement  of  apparattis  for  throwing  the  loom  out  of  gear  when  the  shuttle  failed 
to  complete  its  course.  In  the  defendant's  apparatus  the  "  clutch  box  "  was  not  n)»d,  bttt 
instead  of  it  the  "  stop-rod  finger  "  acted  on  a  loose  piece  or  sliding  frog ;  but  instead  of 
a  rigid  vertical  lever,  as  in  the  plaintiff's  machine,  the  defendant  us^  an  elastic  horizontal 
lever,  and  by  reason  of  the  pin  travelling  oii  an  inclined  plane,  the  hrtek  was  applied  to 
the  wheel  gradnally,  and  not  simultaneously.  The  jury  found  that  the  plaintiff's  arrangei> 
ment  of  machinery  for  stopping  looms,  by  means  of  the  action  of  the  "  clutch  box "  in 
combination  with  the  action  of  the  break,  was  new  and  useful ;  also  that  the  plfuntiff 'a 
arrangement  of  machinery  for  bringing  the  break  into  connection  with  the  fly  wheel  wa4 
new  and  useful ;  and  that  the  defendant's  arrangement  of  machinery  for  the  latter  pur> 
pose  was  substantially  the  same  as  the  plaintiff's :  — 

Eddy  upon  these  findings,  first,  that  the  specification  was  good ;  leoondly,  that  the  defend- 
ant had  infringed  the  patent 

Case  for  the  infringement  of  a  patent  for  <'  an  Invention  of  certain 
improvements  in  looms  for  weaving." 

The  declaration,  which  was  in  the  usual  form,  assigned  the  follow- 
ing breaches :  That  the  defendant  put  in  practice  a  part  of  the  inven- 
tion, and  also  did  counterfeit,  imitate,  and  resemble  the  invention, 
and  also  did  make  and  cause  to  be  made  divers  additions  to  the  in- 
vention, and  subtractions  from  the  same,  whereby  to  pretend  himself 
the  inventor  or  deviser  of  such  invention. 

Pleas,  first,  not  guilty ;  secondly,  that  the  plaintiff  was  not  the  true 
and  first  inventor;  thirdly,  that  the  invention  was  not  new  as  to  the 
public  knowledge,  use,  and  exercise  thereof;  fourthly,  that  the  plain- 

1  20  Law  J.  Rep.  (n.  b.)  Excfa.  417. 
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tiff  did  not  by  the  specification  particularly  describe  and  ascertain  the 
nature  of  the  invention ;  fifthly,  that  the  plaintiff  did  not  within  six 
calendar  months  next  after  the  date  of  the  letters  patent  cause  a  spe- 
cification to  be  enrolled  in  the  Court  of  Chancery ;  sixthly,  that  the 
plaintiff  by  his  petition  represented  to  her  majesty  that  the  invention 
was  an  invention  of  improvements  in  looms  for  weaving ;  that  her 
majesty,  confiding  in  such  representation,  and  in  consideration  thereof| 
granted  the  letters  patent,  and  that  the  representation  so  made  was 
false  and  untrue ;  seventhly,  that  the  invention  was  not  of  any  use, 
benefit,  or  advantage  whatsoever  to  the  public. 

The  plaintiff  joined  issue  on  the  first,  second,  fourth,  and  fifth  pIeaS| 
and  replied  to  the  third,  sixth,  and  seventh  by  traversing  the  allega- 
tions contained  therein  respectively. 

The  defendant's  notice  of  objections  was  in  terms  similar  to  the 
pleas. 

At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer  assizes, 
1849,  it  appeared  that  the  patent  in  question  was  gmnted  to  the  plain- 
tiff in  March,  1845,  and  that  the  specification,  after  reciting  the  letters 
patent,  proceeded  as  follows  :  — 

^  My  improvements  in  looms  for  weaving  apply  to  that  class  of 
such  machinery  now  commonly  called  or  known  as  '<  power  looms,'' 
and  consist  in  a  novel  arrangement  of  mechanism,  designed  for  the 
purpose  of  instantiy  stopping  the  whole  of  the  working  parts  of  the 
loom  whenever  it  does  not  complete  its  course  from  one  shuttle  box 
to  the  other.  In  ordinary  power  looms  this  object  is  effected  in  the 
following  manner :  Each  shuttle  box  is  provided  with  what  is  called 
a  '  swell,'  (which  projects  from  the  outside  of  the  shuttle  box  when- 
ever the  shuttle  is  in  the  box,)  against  which  a  small  lever  fixed  upon 
the  < stop  rod'  bears;  upon  the  stop  rod  is  also  fixed  another  small 
lever  or  finger,  which  (wnenever  the  shuttle  is  absent  from  both  boxes 
at  once,  and  consequentiy  the  swell  does  not  project)  falls  down  and 
comes  in  contact  with  a  stock  piece,  called  the  '  frog,'  which  is  fixed 
to  the  framing,  thus  preventing  the  lathe  or  sley  beating  up  any 
further  and  injuring  the  cloth ;  at  the  same  time,  a  small  apparatus 
fixed  to  the  sley  strikes  against  the  < spring  handle'  of  the  loom,  and 
causes  it  to  shift  the  driving  strap  from  the  fast  pulley  on  to  the  loose 
one,  and  thus  stop  the  action  of  the  loom.  The  principal  defect  in 
this  arrangement,  and  which  my  improvement  is  intended  to  obviate, 
is  the  frequent  breakage  of  the  different  parts  of  the  loom,  occa- 
sioned by  the  shock  of  the  lathe  or  sley  striking  against  the  frog, 
(which  is  fixed  to  the  framing,)  especially  if  the  loom  is  working 
rather  fast.  In  my  improved  arrangement  the  loom  is  stopped  in  the 
following  manner :  I  make  use  of  the  <  swell '  and  the  *  stop-rod  finger ' 
as  usual ;  the  construction  of  the  latter,  however,  is  somewhat  modi- 
fied, being  of  one  piece  with  the  small  lever,  which  bears  against  the 
swell,  but  instead  of  its  striking  against  a  stop  or  frog  fixed  to  the 
framing  of  the  loom,  it  strikes  against  a  stop  or  notch  upon  the  upper 
end  of  a  vertical  lever,  vibrating  upon  a  pin  or  stud.  This  lever  is 
furnished  with  a  small  roller  or  bowl,  which  acts  against  a  projection 
on  a  horizontal  lever,  causing  it  to  vibrate  upon  its  centre  and  throw 
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a  clutch  box  (which  connects  the  main  driving  pulley  to  the  driving 
shaft)  out  of  gear,  and  allows  the  main  driving  pulley  to  revolve 
loosely  upon  the  driving  shaft,  at  the  same  time  that  a  projection  on 
the  lever  strikes  against  the  spring  handle,  and  shifts  the  strap.  Si- 
multaneously with  these  two  movements,  the  lower  end  of  the  verti- 
cal lever  causes  a  break  to  be  brought  in  contact  with  the  fly  wheel 
of  the  loom,  thus  instantaneously  stopping  every  motion  of  the  loom 
without  the  slightest  shock,  at  whatever  speed  the  loom  may  be  work- 
ing. But  in  order  that  my  improvements  in  looms  for  weaving  may 
be  perfectly  understood,  I  have  attached  to  these  presents  a  drawiiigi 
in  which  Fig.  1  is  a  plain  view  (as  seen  from  above)  of  part  of  a 
power  loom,  with  my  improved  arrangement  applied  thereto ;  and 
Fig.  2  is  a  side  or  end  view  of  the  same.^  In  these  figures,  in  order 
more  clearly  to  illustrate  my  invention,  the  new  parts  are  represented 
as  shaded  with  the  color,  the  ordinary  parts  of  the  loom  being  drawn 
in  outline  only,  a  a  is  the  main  or  side  framing  of  the  loom,  b  is  the 
yarn  roller  or  beam,  c  the  crank  shaft,  d  one  of  the  shuttle  boxes,  e 
the  breast  beam,  and  /  the  cloth  roller.  Upon  the  crank  shaft  r,  the 
pulleys  g  and  A  are  mounted  as  usual,  except  that  the  pulley  g*,  which, 
m  ordinary  power  looms,  is  keyed  fast  upon  the  crank  shaft,  is,  in 
this  instance,  placed  loose  upon  the  same,  and  is  connected  with  it 
by  means  of  a  clutch  box,  one  half  (t)  of  which  is  cast  on  to  the  pulley 
,g^  and  the  other  half  (A:)  slides  upon  a  feather  or  key  {I).  The  clutch 
box  is  thrown  out  of  gear  for  the  purpose  of  stopping  the  loom  in 
the  following  manner :  Upon  the  stop  rod  m  (see  Fig.  2)  are  fixed  the 
stop-rod  fingers  it,  (of  which  only  one  is  shown  in  the  drawing,  the 
other  being  at  the  other  end  of  the  loom,)  which,  whenever  the  shut- 
tle is  absent  from  both  boxes  at  once,  and  consequently  neither  swell 
projects,  falls  down  and  comes  in  contact  with  a  stop  or  notch  {o)  at  the 
upper  end  of  the  vertical  lever  [p).  This  lever  {p)  is  mounted  upon  a 
pin  or  stud  at  q^  and  is  furnished  with  a  small  roller  or  bowl  (r),  which, 
acting  against  the  projection  upon  the  end  of  the  lever  5,  will  cause  the 
lever  to  vibrate  upon  its  centre,  and  draw  the  clutch  (t)  out  of  contact 
with  the  clutch  (Ar),  thus  allowing  the  pulley  {g)  to  revolve  loosely 
upon  the  crank  shaft ;  at  the  same  time  the  projection  (/),  at  the  top 
of  the  lever  (/?),  will  strike  against  the  spring  handle,  and  shift  the 
driving  strap  on  to  the  loose  pulley  (A),  as  usual.  Simultaneously 
with  these  movements,  the  break  (m)  is  brought  into  contact  with  the 
fly  wheel  (v)  in  consequence  of  its  being  fixed  to  the  bell  crank  lever 
(«?),  mounted  upon  a  fulcrum  at  x,  the  lower  end  of  which  lever  is 
connected  to  the  lever  p  by  the  link  y.  z  is  a  spring  for  the  purpose 
of  keeping  the  two  halves  i  and  k  of  the  clutch  box  in  gear,  except 
when  thrown  out  as  above  described. 

Having  now  described  the  nature  and  object  of  my  said  invention, 
together  with  the  manner  of  carrying  the  same  into  practical  effect,  I 
would  observe  that  I  claim  as  my  invention  the  above-described  novel 
arrangement  of  mechanism  for  stopping  the  loom  whenever  the  shut- 
tle does  not  complete  its  course  from  one  shuttle  box  to  the  other,  by 

1  See  the  drawing,  p.  546. 
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disconnecting  the  main  driving  pulley  from  the  driving  shaft;  and 
also  the  method  of  bringing  a  break  into  connection  with  the  fly 
wheel,  for  the  purpose  of  preventing  the  lathe  or  sley  from  beating 
up  any  farther,  ana  injuring  the  cloth  by  the  shuttle  stopping  in  the 
shed,  or  between  the  warp  threads." 

It  was  proved  that  in  power-loom  weaving  it  sometimes  happened 
that  the  shuttle  failed  to  travel  from  one  box  to  the  other,  in  which 
case  it  became  important  to  stop  the  action  of  the  machine.  In  the 
original  power  loom,  when  the  shuttle  was  absent  from  the  box,  and 
was  trapped  in  its  course,  the  stop-rod  finger,  not  being  elevated,  came 
in  contact  with  a  "  frog"  fixed  to  the  frame  of  the  loom,  and  arrested 
the  progress  of  the  sley  at  such  a  point  as  to  prevent  the  shuttle 
breaking  the  warp  threads,  at  the  same  time  throwing  the  spring- 
lever  handle  out  of  it^  place  and  passing  the  strap  from  the  fast  on 
to  the  loose  pulley.  That  was  attended  with  so  violent  a  concussion 
as  frequently  to  break  various  parts  of  the  machinery.  By  the  plain* 
tiff's  invention,  the  whole  of  the  momentum  imparted  to  the  sley^ 
and  consequently  to  the  stop-rod  finger,  is  received  on  the  notch  at 
the  upper  part  of  the  vertical  lever,  and  by  that  means  is  transmitted 
to  the  break,  which,  being  suspended  on  a  point,  is  brought  in  contact 
with  the  periphery  of  the  ny  wheel,  and  immediately  stops  the 
machinery  without  the  slightest  shock.  The  arrangement  has  thi« 
peculiar  property,  that  the  higher  the  velocity,  the  intensity  of  the 
momentum  increasing,  the  greater  is  the  action  of  the  break  on  the 
wheel.  The  clutch  box  is  a  well-known  mechanical  operation  for 
stopping  and  setting  on  the  power,  but  its  application  as  combined 
with  the  break  is  new.  Before  the  plaintifPs  invention,  breaks  of 
various  kinds  had  been  used  to  stop  the  fly  wheel,  but  no  break  had 
been  applied  in  the  manner  the  plaintiflf  applied  it,  viz.,  by  employing 
the  momentum  of  the  sley,  through  the  medium  of  the  finger  of  the 
stop  rod,  to  put  a  break  on  the  fly  wheel. 

In  September,  1848,  the  defendant  obtained  a  patent  for  "  certain 
improvements  in  and  applicable  to  looms  for  weaving,"  and  amongst 
them  he  claimed  a  novel  arrangement  of  apparatus  for  throwing  the 
loom  out  of  gear  when  the  shuttle  failed  to  complete  its  course.  In 
the  defendant's  apparatus  the  clutch  box  was  not  used,  but  instead 
of  it  the  stop-rod  finger  acted  on  a  sliding  piece  or  loose  frog,  and 
instead  of  a  rigid  vertical  lever,  as  in  the  plaintifPs  machine,  the 
defendant  used  an  elastic  horizontal  lever ;  and  by  reason  of  the  pin 
travelling  on  an  inclined  plane  the  break  was  applied  on  the  wheel 
gradually,  and  not  simultaneously.  The  defendant's  specification 
relating  to  this  part  of  the  claim  was  as  follows :  — 

"  My  improvements  consist  of  a  certain  novel  construction  and 
arrangement  of  apparatus  whereby  the  loom  is  thrown  out  of  gear 
and  its  motions  suspended  when  the  shuttle  fails  to  complete  its 
traverse  from  one  shuttle  box  to  the  other,  and  remains  in  the  shed 
while  the  reed  is  beating  up.  In  ordinary  power  looms  this  is  effected 
by  the  contact  of  the  *  finger'  of  the  'stoprod'  with  the  *frog,'  a  rod 
or  projection  from  the  latter  striking  the  *  spring  handle '  and  traversing 
the  driving  strap  from  the  fast  to  the  loose  pulley,  or  by  allowing  the 
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reed  to  swivel  in  the  top  rail  or  sley  cap,  and  making  a  spring  joint 
in  the  back  board  of  the  shuttle  race,  the  combined  actions  of  which 
operate  by  the  intervention  of  levers  upon  a  stop  rod,  and  placed  be- 
neath the  bed  of  the  sley,  the  finger  of  which,  when  the  shuttle  is 
caught  in  the  shed,  acts  upon  the  spring  handle,  and  effects  the  stop- 
page of  the  loom.  The  characteristic  features  of  this  part  of  my 
invention  are  —  that,  by  a  simple  arrangement,  the  advantages  of 
the  'fast'  and  Moose'  reed  looms  are  combined;  that  it  is  suited 
to  the  manufacture  of  light  or  heavy  fabrics,  from  the  circumstance 
that  the  reed  is  fast  or  immovable  so  long  as  the  shuttle  performs  its 
duty,  (and  is,  therefore,  equal  to  beat-up  cloth  of  any  strength ;)  but 
that,  when  the  shuttle  traps,  or  is  caught  in  the  shed,  the  reed,  yielding 
to  the  pressure  of  the  shuttle,  swivels  in  the  sley  cap,  and  the  loom  is 
immediately  stopped,  without  injuiy  to  the  warp  or  weft  The 
absence  of  the  shuttle  from  the  shuttle  box  while  the  reed  is  beating 
up,  permits  a  small  finger  or  detecter  to  act  upon  the  spring  handle 
01  the  loom,  and,  simultaneously  with  the  traverse  of  the  driving 
strap  from  the  fast  to  the  loose  pulley,  applies  a  break  to  the  periph- 
ery of  the  fly  wheel  These  operations  are  effected  with  a  mst 
back  board  to  the  shuttle  box,  and  an  ordinary  swell  therein,  which 
latter  is  acted  upon  by  the  shuttle  at  every  prick,  while  the  sley  swoid 
is  neither  recessed  nor  cranked,  and  the  stop  rod  fixed  beneath  the 
sley  is  dispensed  with.  As  the  break  levers  which  I  make  use  of  are 
elastic  in  their  action,  it  will  be  found  that,  so  soon  as  the  frog  is 
liberated  from  contact  with  the  stop  rod,  or  the  spring  handle  is 
placed  in  the  working  position,  the  fly  wheel  is  also  relieved  from 
the  pressure  of  the  break,  and  the  loom  is  prepared  to  resume  its 
operations." 

It  was  objected  on  the  part  of  the  defendant,  that  the  plaintiff's 
specification  did  not  sufficiently  state  the  nature  of  his  invention ; 
that  if  the  claim  was  for  the  combined  action  of  the  clutch  box  and 
the  break,  there  was  no  infringement  of  that  combination ;  if  the 
claim  was  for  the  several  parts  of  the  machinery,  then,  the  clutch  box 
being  old,  the  patent  was  too  large.  The  learned  judge  told  the  jury 
that  the  claim  of  the  plaintiff  was  not  for  the  principle  either  of  stop- 
ping power  looms  by  means  of  the  clutch  box,  or  by  stopping  them 
by  means  of  a  break  upon  the  fly  wheel,  but  it  was  for  a  novel  ar- 
rangement of  mechanism  designed  for  the  purpose  of  instantly  stop- 
ping the  whole  of  the  working  part  of  the  loom  whenever  the  shutue 
stops  in  the  shed,  without  such  a  concussion  as  would  endanger  or 
damage  the  machinery ;  that,  if  the  question  were  whether  the  defend- 
ant had  imitated  the  combined  action  of  the  clutch  box  and  the  break, 
undoubtedly  he  had  not  infringed  the  plaintifi^s  patent,  for  he  had  left 
out  the  clutch  box.  His  lordship  left  to  the  jury  the  following  ques- 
tions :  <<  Is  the  plaintifi^s  arrangement  of  machinery  for  stopping 
looms  by  means  of  the  action  of  the  clutch  box  in  combination  with 
the  action  of  the  break,  as  described  bv  the  plaintiff,  new  ?  Is  it 
useful  ?  Is  the  plaintiff's  arrangement  of  machinery  for  bringing  the 
break  into  connection  with  the  fly  wheel  new  ?  Is  it  useful  1  Is 
the  arrangement  of  machinery  for  bringing  a  break  into  connection 
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with  the  fly  wheel  in  the  machines  made  by  the  defendant  the  same 
substantially  as  the  plaintifPs  arrangement  of  machinery  for  that 
purpose  ?  "  The  jury  answered  all  these  questions  in  the  affirmative ; 
whereupon  his  lordship  directed  a  verdict  for  the  plaintiff,  reserving 
leave  for  the  defendant  to  move  to  enter  a  verdict  for  him,  if  the  court 
should  be  of  opinion  that  the  plaintiff  was  not  entitled  to  recover. 

A  rule  nisi  having  been  obtained  accordingly,  and  also  for  a  new 
trial  on  the  ground  of  misdirection,  — 

Martin^  Atherton^  and  Webster  now  showed  cause.  First,  the  speci- 
fication is  good.  Its  language  is  not  to  be  criticized  as  upon  a  special 
demurrer,  but  it  is  sufficient  if  it  distinctly  and  clearly  explains  the 
invention  claimed.  Newton  v.  2%e  Orand  Junction  Railway  Company^ 
6  Exch.  331 ;  s.  c.  20  Law  J.  Rep.  (n.  b.)  Exch.  427 ;  postj  557.  The 
invention  claimed  is  '<a  novel  arrangement  of  mechanism  for  stopping 
the  loom  whenever  the  shuttle  does  not  complete  its  course  from  one 
shuttle  box  to  the  other,"  which  is  effected  by  disconnecting  the  main 
pulley  from  the  driving  shaft,  and  by  bringing  a  break  in  connection 
with  the  fly  wheel.  The  jury  have  found  that  the  arrangement  for 
the  combined  action  of  the  clutch  box  and  the  break  upon  the  fly 
wheel  is  new  and  useful ;  the  use  of  the  clutch  box  being  old  wiU 
not,  therefore,  affect  the  right  of  the  plaintiff  to  a  patent,  for  he  only 
claimed  in  respect  of  the  novel  arrangement  of  old  mechanism.  In 
Templeton  v.  Macfarlanej  1  House  of  Lords  Cases,  595,  the  specifica- 
tion claimed  two  processes,  one  of  which  was  old,  and  therefore  not 
limited,  as  here,  to  the  new  arrangement  of  old  materials.  Secondly, 
the  defendant's  machinery  is  an  infringement  of  the  patent  as  speci- 
fied. A  new  combination  of  old  mechanism  may  be  the  subject  of  a 
patent,  and  there  may  be  an  infringement  by  adopting  pait  of  the 
combination.  Newton  v.  TYie  Orand  Junction  Kailway  Cbmpany,  Hind- 
march  on  Patents,  p.  489.  The  finding  of  the  jury  brings  this  case 
within  the  principle  laid  down  by  Tindal,  C.  J.,  in  Walton  v.  Potter^  1 
Webster's  Pat  Cas.  586 :  «  Where  a  party  has  obtained  a  patent  for 
a  new  invention,  or  a  discovery  he  has  made  by  his  own  ingenuity,  it 
is  not  in  the  power  of  any  other  person,  simply  by  varying  in  form, 
or,  in  immaterial  circumstances,  the  nature  or  subject  matter  of  that 
discovery,  to  obtain  either  a  patent  for  it  himself,  or  to  use  it  without 
the  leave  of  the  patentee,  because  that  would  be  in  effect,  and  in 
substance,  an  invasion  of  the  right ;  and,  therefore,  what  you  have  to 
look  at  upon  the  present  occasion  is,  not  simply  whether  in  form,  or 
in  circumstances  that  may  be  more  or  less  immaterial,  that  which  has 
^en  done  by  the  defendants  varies  from  the  specification  of  the  plain- 
tiJPs  patent,  but  to  see  whether  in  reality,  in  substance  and  effect,  the 
defendants  have  availed  themselves  of  the  plain tifTs  invention,  in 
order  to  make  that  article  which  they  have  sold  in  the  way  of  their 
trade." 

Watson^  Orompton,  and  Cowlings  in  support  of  the  rule.  The  claim 
ma^  be  considered  as  for  a  new  combination  of  known  mechanism,  in 
which  case  there  has  been  no  infringement  of  that  combination,  or  it 
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may  be  for  the  several  parts  of  the  machinery  described  in  the  speci- 
fication, and  in  that  case  the  patent  is  void,  €is  it  is  admitted  the 
dutch  box  is  old.  The  claim  must  be  taken  to  be  for  the  whole,  and 
for  each  part,  because  neither  any  particular  part  nor  the  combination 
of  the  whole  is  claimed  with  sufficient  certainty.  CarperUer  v.  Smithy 
Webster's  Pat  Cas.  532.  Templeton  v.  Macfarhme.  To  render  a 
patent  for  a  new  combination  of  old  materials  valid,  the  specification 
must  clearly  express  it  Hill  v.  Thompson^  3  Mer.  622.  The  improve- 
ments specific^  are  effected  by  a  process  for  the  purpose  of  stopping 
the  momentum  ahready  given,  and  a  process  for  preventing  an  accu- 
mulation of  power  to  the  loom.  The  clutch  box  has  long  been  used 
for  these  purposes,  and  the  patent  is  therefore  vitiated.  If,  indeed, 
the  combination  of  the  clutch  box  and  the  break  is  all  that  is  clsdmed, 
then  the  plaintiff  has  sustained  no  injury,  for  the  defendant  has  only 
adopted  the  break,  omitting  the  clutch  box,  and  has,  therefore,  com- 
mitted no  infringement  No  doubt,  where  a  part  of  tiiat  which  is 
claimed  as  an  invention  is  used  there  is  an  infringement,  but  the 
authorities  do  not  establish  that  the  use  of  part  of  a  new  arrange- 
ment of  old  mechanism  is  an  infringement  of  the  patent 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  dis- 
charged. There  are  two  points :  first,  whether  there  is  any  objection 
to  the  specification ;  next,  wheth»  there  has  been  any  infringement 
These  questions  must  be  decided  with  reference  to  the  findings  of  the 
jury,  that  the  plaintifi^s  arrangement  of  machinery  for  stopping  looms 
by  means  of  the  clutch  box  in  combination  with  the  break  is  both 
new  and  useful,  and  also  that  so  much  <^  the  plaintifiPs  arrangement 
of  machinery  as  the  defendant  has  used,  namely,  that  for  bringing  a 
break  into  connection  with  the  fly  wheel,  is  of  itself  new  and  useful ; 
and  that  what  the  defendant  has  used  is  substantially  the  same  as 
the  plaintiff's.  Upon  the  facts  so  found  (fcnr  the  question  is  not 
whether  the  evidence  supported  the  findings)  I  think  the  specification 
is  good.  The  first  finding  is,  that  the  arrangement  of  machinery  for 
stopping  looms  by  means  of  the  combined  action  of  the  clutch  boji 
and  break  is  new  and  useful.  And  I  think  that  is  sufficiently  speci- 
fied. The  invention  of  the  plaintiff  is  in  one  point  of  view  simple. 
He  calls  it  <<my  invention  of  certain  improvements  in  looms  for 
weaving,"  but  he  says,  ^  the  improvements  apply  to  that  class  of  ma- 
chinery known  as  power  looms,  and  consist  in  a  novel  arrangement 
of  mechanism,  designed  for  the  purpose  of  instantly  stopping  the 
whole  of  the  working  parts  of  the  loom  whenever  the  shuttle  stops 
in  the  shed."  He  then  describes  the  way  in  which  he  does  it  He 
says,  the  common  mode  is  performed  in  a  certain  manner ;  and  he 
then  goes  on  to  describe  his  mode  of  sepamting  the  machine  from 
the  moving  power  by  means  of  a  clutch  box  ;  and  he  associates  with 
that  a  break,  the  effect  of  which  he  thus  expresses :  ^  Simultaneously 
with  these  two  movements,  the  lower  end  of  the  vertical  lever  causes 
a  break  to  be  brought  in  contact  with  the  fly  wheel  of  the  loom,  thus 
instantaneously  stopping  every  motion  of  the  loom  without  the 
slightest  shock,  at  whatever  speed  the  loom  may  be  working."    Then 
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comes  his  claim ;  and,  I  must  say,  that  though  at  first  I  doubted 
whether  the  claim  consisted  of  two  parts  or  of  one  only,  yet  on  read* 
ing  the  specification  with  that  candor  and  indulgence  with  which  a 
Specification  should  be  read,  it  appears  to  me  to  consist  of  one  only. 
He  says,  '<  I  claim  as  my  invention  the  above-described  novel  arrange-, 
ment  of  mechanism ; "  and  we  must  understand  the  expression  '^  novel 
arrangement "  to  mean  the  same  thing  in  the  latter  part  of  the  speci- 
fication as  in  the  former;  and  it  is  clear  that  in  the  former  it  means 
one  thing  only.  He  says,  ^  my  invention  consists  in  a  novel  arrange- 
ment of  mechanism  for  instantly  stopping  the  loom."  Then  he 
mentions  the  occasion  when  that  would  be  required,  viz.,  <<  whenever 
the  shuttle  does  not  complete- its  course  from  one  shuttle  box  to  the 
other,"  by  disconnecting  the  main  driving  pulley  from  the  driving 
shaft ;  ^  and  also  (which  ought  to  be  read  ^  and  by  ")  the  method  of 
bringing  a  break  into  connection  with  the  fly  wheel,  for  the  purpose 
of  preventing  the  lathe  or  sley  from  beating  up  any  farther  and  injur- 
ing the  cloth  by  the  shuttle  stopping  in  the  shed,  or  between  the  warp 
threads."  That  being  the  case,  the  specification  is  free  from  objec- 
tion. The  second  question  is,  whether  the  patent  has  been  infringed. 
It  was  argued  that  there  can  be  no  infringement  of  a  patent  for  a 
combination,  unless  the  defendant  has  used  the  whole  combination. 
But  that  is  not  so,  for  there  may  be  an  infringement  by  using  so 
much  of  a  combination  as  is  material,  and  it  would  be  a  question  for 
the  jury,  whether  that  used  was  not  substantially  the  same  thing.  I 
recollect  a  patent  for  an  invention,  a  part  of  which,  at  first  supposed 
to  be  useful,  turned  out  to  be  prejudicial,  and  was  afterwards  left  out, 
but  the  patent  was  nevertheless  sustained.  If  that  had  been  a  com- 
bination of  matters,  each  of  them  old,  but  entirely  new  as  a  combi- 
nation, and  the  jury  had  found  that  the  substantial  parts  of  the 
combination  were  used,  that,  I  think,  would  have  been  an  infringement 
of  the  patent  Looking  at  this  patent  fairly,  what  is  it  for  ?  It  is 
for  a  mode  to  separate  the  machine  from  the  source  of  power,  and  at 
the  same  time  to  stop  the  momentum  which  has  already  accumulated, 
and  to  do  Uiis  by  one  and  the  same  operation ;  in  fact,  to  make  the 
machine  itself  do  it  Whenever  the  shuttle  remains  among  the  sheds,, 
and  does  not  arrive  at  the  shuttle  box,  the  machine  is  so  constructed 
that  by  one  operation  it  is  thrown  out  of  gear,  and  at  the  same  time 
a  break  is  applied  to  the  fly  wheel  so  as  to  stop  the  momentum.  The 
defendant  has  substituted  for  the  clutch  box  the  old  plan  of  the  "  frog," 
and  instead  of  separating  the  power  and  the  machine  by  a  clutch 
box,  and  so  throwing  the  machine  out  of  gear,  he  has  used  the  old 
method  of  throwing  off  the  strap,  but  he  has  adopted  the  break,  which 
the  jury  have  found  is,  in  itself,  an  arrangement  of  machinery  new 
and  useful.  We  are  not  now  to  decide  what  would  have  been  the 
plaintiffs  rights  if  the  clutch  box  had  been  'entirely  new,  and  the 
plaintifl*  had  complained  of  its  use ;  but  I  think  it  may  be  laid  down 
as  a  general  proposition,  (if  a  general  proposition  can  be  laid  down 
on  a  subject  applicable  to  such  a  variety  of  matters  as  patent  law  — 
matters  indeed  incommensurable  with  each  other,  for  the  same  doc- 
trine would  scarcely  apply  to  a  medicine  and  a  new  material  or  new 
VOL,  \i.  47 
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metal,)  that  if  a  portion  of  a  patent  for  a  new  arrangement  of 
machinery  is  in  itself  new  and  nsefnl,  and  another  person,  for  the 
purpose  of  producing  the  same  effect,  uses  that  portion  of  the  arrange- 
ment, and  substitutes  for  the  other  matters  combined  with  it  another 
.  mechanical  equivalent,  that  would  be  an  infringement  of  the  patent 
It  appears  to  me,  therefore,  with  reference  to  the  facts  found  bj 
the  jury,  that  the  specification  is  good,  and  that  the  defendant  has 
infringed  the  patent 

RoLFE,  B.  I  am  also  of  opinion  that  the  rule  ought  io  be  dis- 
chafed.  The  chief  question  is  the  construction  of  the  specification. 
The  patentee  claims,  in  my  opinion,  a  matter  entirely  new,  subject  to 
a  qualification  I  shall  presently  mention.  I  form  this  opinion  from 
reading  the  specification  as  a  person  of  ordinary  understanding  would 
do,  not  loosely  conjecturing  any  thing,  but  at  the  same  time  not 
scanning  it  as  if  it  were  a  special  plea ;  and  I'  must  say  it  Is  one  of 
the  fairest  specifications  I  have  seen,  and  is  calculated  fully  to 
express  the  invention.  The  plaintiff  begins  bv  saying  that  his  im- 
provements ^  consist  in  a  novel  arrangement  of  mechanism,  designed 
for  the  purpose  of  instantly  stopping  the  whole  of  the  working  parts 
of  the  loom,  whenever  the  shuttle  stops  in  the  shed."  It  is  weU 
known  that,  in  working  the  power  loom,  it  occasionally  happens  that 
the  shuttle  gets  entangled  in  the  warp,  and  if  the  machine  be  not  in- 
stantly stopped,  the  whole  fabric  is  liable  to  be  damaged.  The 
plaintiff  then  proceeds  to  tell  in  what  mode  that  has  hitherto  been 
effected ;  and  for  this  purpose,  it  is  not  necessary  to  consider  whether 
he  has  in  point  of  fact  correctly  stated  the  mode,  but,  in  construing 
what  his  improvements  are,  we  must  consider  them  with  reference 
to  that  which  he-describes  as  the  present  mode,  and  which  he  says  is 
this.  [His  lordship  read  that  part  of  the  specification.)  In  plain 
language,  formerly  there  was  such  a  contrivance  of  machinery,  that 
whenever  the  shuttle  got  entangled,  in  an  instant  a  certain  part  of 
the  machine,  which  he  calls  the  *<  finger,"  struck  against  a  thing  called 
the  ^  frog,"  which  was  fixed  to  the  fmmework  of  the  machine,  the 
effect  of  which  was  to  throw  the  work  out  of  gear,  by  throwing  the 
strap  off  the  fast  pulley  on  to  the  loose  pulley.  He  then  states  what 
he  conceives  to  be  the  defects  of  the  old  mode.  [His  lordship  read 
that  portion  of  the  specification.]  Then,  having  stated  that  his  ob- 
ject is  to  introduce  some  improvements  which  shall  have  the  same 
effect  of  stopping  the  machine,  but  without  the  violent  shock,  he 
says  the  mode  he  proposes  is  this.  [His  lordship  read  that  part  of 
the  specification.]  That  is  to  say,  whereas  heretofore  the  strap  has 
'  been  thrown  off  by  the  finger  striking  against  the  framework,  and 
by  a  certain  apparatus  which  shifted  it  from  the  fast  pulley  on  to  the 
loose  pulley,  now  I  contrive  to  avoid  that  shock,  by  making  the 
finger  strike  on  a  vertical  lever,  vibrating  on  a  pin  or  stud,  and  not 
on  a  part  of  the  framework ;  the  result  of  which  is,  that  by  a  certain 
arrangement,  afterwards  described,  the  strap  is  thrown  off.  I  do  not 
see  that  the  clutch  box  is  claimed  as  an  invention.  He  conceives 
that  the  best  mode  of  fixing  on  the  machinery  is  with  a  clutch  box. 
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and  in  substance  he  says,  my  improvement,  which  mainly  consists  in 
striking  the  vertical  lever,  whether  in  connection  with  a  clutch  box  or 
not,  has  the  effect  of  throwing  the  machine  out  of  gear,  as  was  done 
before,  but  without  the  violence  of  the  shock.  '  And  he  then  adds, 
^  simultaneously  with  those  two  movements,  the  break  is  brought  in 
contact  with  the  fly  wheel."  [His  lordship  read  that  part  of  the  speci- 
fication.] It  is  wrong  to  suppose  that  in  this  specification  the  words 
^'  stopping  every  motion  of  the  loom  "  necessarily  mean  the  moving 
power.  They  are  used  very  generally  for  "  stopping  the  momentum 
which  the  machine  has  acquired."  Then,  what  is  it  the  plaintiff  has 
claimed  ?  Why,  whereas  formerly  the  mode  of  stopping  the  ma- 
chine was  by  throwing  off  the  strap  by  means  which  caused  a  violent 
jar,  I  have  introduced  an  arrangement  of  machinery  which  shall  have 
the  same  effect  of  throwing  off  the  strap  as  before,  but  without  that 
jar ;  and  I  mention  a  clutch  box,  because  I  consider  that  the  best 
mode  of  fixing  on  the  wheels ;  and  simultaneously  I  introduce  that 
which  the  jury  has  found  to  be  a  complete  novelty ;  I  check  the 
momentum  already  acquired,  by  making  the  same  machinery  apply 
the  break  to  the  fly  wheel.  Can  any  thing  be  more  clear  ?  It  seems 
to  me  wholly  a  new  invention ;  except,  indeed,  if  the  plaintiff  had 
proceeded  against  an v  person  for  using  the  clutch  box,  or  for  throwing 
the  strap  off'  the  pulley,  he  could  only  have  succeeded  by  showing 
that  they  had  done  so  by  means  of  the  vertical  lever.  The  whole 
of  the  application  of  the  break  is  a  novelty ;  as  to  the  other  part,  he 
does  not  profess  it  to  be  a  novelty ;  on  the  contrary,  he  states  exactly 
how  it  was  done  before,  and  points  out  what  his  dbtinctions  are ; 
and  then,  after  having  described  in  detail  the  mode  of  making  the 
machinery  operate,  he  says,  '^  I  claim  as  my  invention,"  &c.  [His  lord- 
ship read  that  part  of  the  specification.]  It  seems  to  me,  therefore, 
that,  looking  at  the  construction  of  this  specification,  what  the  plain- 
tiff claims  is  a  new  invention  altogether,  by  making  the  stoppage 
consist  in  the  striking  of  a  finger,  (nearly,  but  not  quite,  in  the  same 
position  as  in  the  old  machine,)  not  against  the  framework,  but 
against  a  lever  arranged  in  the  mode  which  he  has  detailed  in  that 
part  of  the  specification  which  I  have  referred  to,  and  which  has  the 
same  effect  that  the  former  machine  had,  of  throwing  the  strap  off, 
whether  there  be  a  clutch  box  or  not ;  and  then  there  is  introduced  a 
new  element  altogether,  namely,  a  break  which,  at  the  same  time 
that  the  machinery  is  put  out  of  gear,  has  the  effect  of  stopping  the 
fly  wheel.  That  is  the  construction  of  the  specification.  Then  I 
think  that  when  the  complaint  is,  that  the  infringement  has  been  of 
that  which  is  found  to  be  entirely  new,  the  learned  judge  was  per- 
fectly right  in  his  direction  to  the  jury.  The  question  was  not 
whether  there  had  been  any  infringement  of  the  combined  action  of 
the  clutch  box  and  the  break,  but  whether  the  defendant  imitated 
that  one  thing,  namely,  the  application  of  the  break  to  the  fly  wheel 
through  the  momentum  of  the  sley.  For  that  reason,  there  having 
been  no  misdirection,  and  the  specincation  being  good,  the  rule  must 
be  dischaiged. 
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Platt,  B.  I  am  of  the  same  opinion.  Until  the  year  1845,  there 
was  no  means  of  stopping  the  power  loom,  when  the  shuttle  failed 
to  perform  its  course,  without  causing  a  violent  shock.  The  plaintiff 
applied  his  ingenuity  to  the  subject,  and  elaborated  a  mechanical 
contrivance  for  stopping  the  loom  instantaneously,  and  without  any 
shock.  That  is  effected  by  a  combination  of  machinery  which  the 
jury  has  found  to  be  new  and  useful,  and  by  which  at  the  same  mo- 
ment the  loom  is  put  out  of  gear,  and  the  fly  wheel  is  instantaneously 
stopped  by  a  pressure  equivalent  to  th'e  velocity  of  the  machine  at 
the  time;  because  we  all  know  that  the  momentum  of  ^he  machine 
depends  on  the  quantity  of  matter  multiplied  into  the  velocity,  and 
the  quantity  of  matter  being  always  the  same,  of  course  the  pressure 
would  be  in  proportion  to  the  velocity  of  the  machine.  The  counter- 
acting force  which  would  l{e  used  for  destroying  its  momentum  would 
always  be  in  proportion,  and,  therefore,  it  would  create  an  absolute 
stability,  or  rather  it  would  produce  actual  quiet,  because  two  forces  of 
the  same  amount  opposed  to  each  other  in  opposite  directions  destroy 
each  other.  Certainly  a  most  ingenious  inventiou.  Then,  the  next 
question  is,  whether  the  plaintiff,  having  made  this  invention,  has 
properly  described  it  in  his  specification.  He  first  points  out  the  ob- 
ject of  his  improvement,  namely,  "  instantly  stopping  **  the  whole  of 
the  working  parts  of  the  loom,  whenever  the  shuttle  stops  in  the  shed. 
Then,  after  giving  an  account  of  the  mode  in  which  looms  were 
stopped  up  to  that  time,  he  states  the  manner  in  which  he  proposes 
to  do  it ;  and  then  he  concludes  by  stating^  that  simultaneously  witir 
these  two  movements  the  break  is  brought  in  contact  vrith  the  fly 
wheel.  Surely,  any  one  who  reads  that  specification  must  under- 
stand what  the  object  of  the  invention  was,  and  the  mode  by  which 
it  is  to  be  effected  is  most  universally  described.  Then,  what  does 
the  plaintiff  claim  ?  He  says,  «  I  claim  as  my  invention  the  above- 
described  novel  arrangement  of  mechanism."  What  for?  "For 
stopping  the  loom  whenever  the  shuttle  does  not  complete  its  course 
from  one  box  to  the  other."  Then  he  shows  how  that  is  done :  "  By 
disconnecting  the  main  driving  pulley  from  the  driving  shaft,  and 
also  the  method  (which  the  context  requires  to  be  read  "  and  by  the 
method  ")  of  bringing  a  break  in  connection  with  the  fly  wheel,  for 
the  purpose  of  preventing  the  lathe  or  sley  from  beating  up  any 
fiarther,"  &c.  Therefore,  it  seems  to  me  that  the  specification  most 
distinctly  describes  the  invention ;  and  the  jury  having  fonnd  that  it 
is  new  and  useful,  and  that  the  act  of  the  defendant  was  substantially 
an  infringement  of  it.,  the  rnle  ought  to  be  discharged. 

Rule  discharged. 
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Patent  —  Combination  of  Tilings  new  and  old  —  Imitation. 

Where  a  patent  is  granted  for  a  combination  of  several  things,  some  of  which  are  old  tad 
some  new,  the  question  for  the  jury  is  whether,  taking  the  specification  altogether,  thai 
which  is  daimed  as  a  whole  is  ne^ ;  and  the  imitation  by  a  chemical  or  mechanical 
equivalent  of  a  part  of  the  combination,  which  is  both  material  and  new,  is  an  infiring«- 
ment 

Case  for  the  infringement  of  a  patent  for  <'  certain  improvemenii 
in  the  constraetion  of  boxes  for  axles  or  axletrees  of  locomotive  en* 
gines  and  carriages,'  and  for  the  bearings  or  journals  of  machinery 
ill  general." 

Pleas,  {inter  (Uia^)  not  guilty ;  that  the  invention  was  not  new ; 
and  that  no  sufficient  specification  was  enrolled. 

At  the  trial  before  Cresswell,  J.,  at  the  Liverpool  Summer  assizeSi 
1845,  it  appeared  that  the  patent  in  question  was  granted  to  the 
plaintiff  in  May,  1843,  and  that  the  specification  (so  far  as  material) 
was  as  follows :  *'  This  invention  consists  of  certain  improvements 
in  the  manner  of  making  or  constructing  the  boxes  within  which  the 
gudgeons  or  journals  of  machinery  of  various  kinds,  and  particularly 
the  axles  of  railroad  cars,  of  locomotive  engineSi  and  of  other  cars 
and  carriages  are  to  run ;  and  those  improvements  are  applicable  not 
only  to  boxes  for  axles  or  gudgeons,  which  are  divided  so  as  to  form 
semi-cylinders,  but  also  to  boxes,  bearings,  or  sockets  that  are  not  divid- 
ed, and  which  form  a  continuous  circle,  and  also  to  sockets  which  are 
square,  or  of  any  other  desired  form,  and  within  which  a  rod  or  bar 
is  to  slide,  as,  for  example,  the  guide  rods  used  in  locomotive  and 
other  steam  engines.  The  boxes  in  which  the  gudgeons  or  axles  are 
to  run  are  to  be  formed  and  prepared  in  the  ordinary  way  of  those 
which  are  to  be  received  into  the  housings  or  phimmer  blocks  of  loco* 
motive  engines,  cars,  and  other  machinery,  they  being  made  of  brasSi 
bell  metal,  or  any  other  metal  or  metallic  compound  which  has  suffi- 
cient strength,  and  is  capable  of  receiving  a  coating  of  tin.  The 
inner  parts  of  these  boxes  are  to  be  lined  with  any  of  the  harder  kinds 
of  metallic  compounds  or  alloys,  known  under  the  names  of  britannia 
metal  or  pewter,  and  of  which  compounds  or  alloys  block  tin  is  the 
basis.  An  excellent  compound  or  alloy  for  this  purpose  may  be  pre- 
pared by  taking  about  fifty  parts  of  tin,  five  of  antimony,  and  one  of 
copper;  but  other  compounds  or  alloys  analogous  in  character  may 
be  used.  To  prepare  the  boxes  for  this  composition,  they  are  to  be 
cast  with  projecting  rims  or  fillets  along  their  interior  edges,  and  on 
their  ends  within  their  semi-cylindrical  parts,  or  on  the  ends  only  of 
the  boxes  or  sockets  when  they  are  not  divided.     The  interior  of  these 

1  20  Law  J.  Rep.  (rr.  s.)  Exch.  417.  This  case  was  referred  to  on  the  ar^ment  of 
StUera  v.  Dukinsotif  and  decided  in  Hilary  term,  1846,  but  has  not  been  hitherto  re- 
poited. 
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boxes,  and  the  ledges,  fillets,  or  rims  above  named  are  then  to  be 
cleaned  and  tinned  in  the  usual  way  of  performing  that  operation* 
A  cylindrical,  or  semi-cylindrical  core  of  the  exact  size  (in  its  cyUa- 
drical  part)  of  the  gudgeon  which  is  to  run  within  the  bearing,  or  of 
such  shape  and  dimensions  as  may  be  necessary  for  the  sockets  of  a 
slide,  or  of  the  stem  of  a  valve,  is  then  to  be  taken,  and  upon  such 
core  the  box  to  be  lined  is  to  be  placed  in  such  manner  as  that  the 
core  shall  coincide  within  the  situation  that  the  axle  or  gudgeon  slide 
or  stem  is  to  occupy  within  such  box  when  in  use.  The  boxes  are  to 
be  of  such  size  as  that,  when  the  core  is  so  placed  it  shall  not  toucfa| 
but  shall  be  nearly  in  contact  with^  the  projecting  rims  or  fillets ;  its 
distance  therefrom  may  be  about  the  thirty-second  part  of  an  inch, 
more  or  less.  The  ends  of  the  boxes  are  then  to  be  dosed  by  any 
suitable  means ;  so  that  the  interior  shall  form  a  mould  to  recei>re  the 
lining  of  composition,  metal,  or  alloy,  which  is  to  be  fused  and  poured 
into  it,  a  proper  aperture  being  prepared  for  that  purpose.  This  aper- 
ture, in  the  boxes  for  railroad  cars  and  locomotive  engines,  may  con- 
sist of  a  hole  an  inch  or  more  in  diameter,  left  through  their  middles 
in  the  act  of  casting  them,  and  in  all  cases  the  opening  may  be  so 
proportioned  as  to  suit  the  size  of  the  box  that  is  to  be  lined.  The 
metallic  composition,  when  melted  and  poured  into  the  box,  which 
has  been  prepared  by  being  tinned,  will  unite  firmly  with  its  interior, 
and  will  cover  the  edges  of  the  rims  or  fillets,  so  as  to  prevent  contact 
between  them  and  the  gudgeons,  axle,  slides,  or  stems,  which  they  are 
to  receive ;  whilst  the  ledges  will,  at  the  same  time,  effectually  prevent 
any  tendency  in  the  composition,  metal,  or  alloy  to  spread  from  the 
weight  or  friction  of  the  load,  or  the  motion  of  a  slide  or  stem.  In 
boxes  thus  prepared,  the  heating  and  abrasion,  which  are  so  apt  to 
occur  in  boxes  so  ordinarily  constructed,  do  not  take  place,  and  their 
durability  is  consequentiy  increased.  By  the  employment  of  the  me- 
tallic alloy  in  sheaves,  and  other  articles  of  this  description,  and  the 
substitution  of  a  hard  compound  metal  of  copper  and  tin  for  the  iron 
boxes,  and  for  the  iron  pins  or  axles  upon  lyhich  the  sheaves  are  to 
run,  the  injurious  consequences  frequentiy  resulting  from  the  oscilla- 
tion of  the  iron  are  obviated,  such  sheaves  always  turning  freely  on 
their  pins  or  axles,  whilst,  when  made  of  iron,  they  are  often  obstrnctedi 
and  sometimes  set  fast  from  the  cause  above  named.  I  claim  as  the 
invention,  making  or  constructing  the  boxes  within  which  the  journals 
or  axles  of  machinery  are  to  run,  or  within  which  the  rods  of  slides, 
or  the  stems  of  valves  and  other  analogous  parts  of  machinery,  are  to 
slide,  by  providing  them  with  rims  or  fillets  along  their  edges  and  at 
their  ends,  or  at  their  ends  only,  according  to  the  nature  and  form  of 
the  box,  in  the  manner  and  for  the  purpose  herein  set  forth;  and 
lining  such  boxes,  prepared  in  such  or  a  similar  manner  with  a  metal- 
lic composition  or  alloy,  of  which  tin  is  the  basis,  for  the  purpose 
herein  fully  made  known  and  described.  Instead  of  employing  rims 
or  fillets  for  the  purpose  of  holding  or  retaining  the  metallic  compound 
or  alloy,  other  methods,  such  as  knobs,  projections,  or  holes,  may  be 
adopted.  I  do  not,  therefore,  intend  to  connne  myself  to  the  precise 
manner  in  which  the  invention  is  carried  into  effect ;  it  is  evident  that 
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the  mode  may  be  varied  without  departing  from  the  nature  of  the 
invention." 

Formerly^  the  boxes  in  which  the  axletrees  of  locomotive  engines 
ran  were  made  of  bard  metal,  chiefly  brass,  and  consequently  heating 
and  abrasion  existed  to  a  great  degree.  That  was  obviated  by  the 
plaintLBPs  invention.  The  defendants,  after  the  date  of  the  patent, 
made  boxes  with  a  lining  of  tin  for  their  locomotive  engines ;  they 
did  not,  however,  make  their  boxes  with  rims  or  fillets,  or  any  equivs^- 
lent,  nor  did  they  use  any  alloy,  but  in  the  middle  of  the  box,  while 
the  brass  was  hot,  they  rubbed  a  stick  of  tin,  working  it,  not  by  a 
mould,  but  by  a  soldering  iron,  so  that  it  was  thick  in  the  middle,  fined 
off  to  the  euges.  The  learned  judge  told  the  jury  that  they  must 
take  the  whole  of  -that  for  which  the  patent  was  granted,  including 
the  fillets  within  the  outer  case,  as  well  as  the  lining  with  tin  and  the 
soft  metal,  and  say  whether  the  invention  was  new.  Also,  that  if  a 
patent  was  granted  for  a  new  combination  of  several  things  known 
before,  that  did  not  prevent  any  one  from  using  those  parts  which 
were  old.  That  it  was  for  the  jury  to  say  whether  the  part  here  used 
by  the  defendants  was  substantially  the  same  thing  as  the  plaintiff's 
invention.  The  jury  having  found  a  verdict  for  the  plaintiff,  in  the 
following  Michaelmas  term  a  rule  nisi  was  obtained  to  set  aside  the 
verdict,  and  for  a  new  trial,  on  the  ground  (amongst  others)  of  mis- 
direction, against  which 

BaineSy  Martin^  AdolphuSj  and  Webster  showed  cause,  (January  29, 
1846.)  With  respect  to  the  question  of  novelty,  they  argued  that  the 
patent  was  for  a  combination  only,  and  therefore  the  jury  were  prop* 
erly  told  to  take  the  whole  of  that  for  which  the  patent  was  granted, 
and  say  whether  it  was  new.  As  to  the  question  of  infringement, 
they  argued  that  the  invention  consisted  in  the  application  of  the  soft 
metal  to  the  hard  metal,  for  the  purpose  of  lessening  friction ;  and 
that  the  rims  or  fillets  were  not  an  essential  part  of  the  patent,  but 
merely  the  best  mode  of  carrying  out  the  invention ;  and  that  accord- 
ing to  the  principle  laid  down  in  Heath  v.  Unwin^  13  Mee.  &  W.  583  ;* 
s.  c.  14  Law  J.  Bep.  (n.  s.)  Exch.  153,  if  a  person  substituted  an 
equivalent,  whether  chemical  or  mechanical,  for  a  part  of  an  inven- 
tion which  was  new  and  useful,  that  was  an  infringement    * 

JerviSy  Crompton^  and  Cowlings  in  support  of  the  rule,  argued,  first, 
that,  upon  the  true  construction  of  the  specification,  the  claim  was  for 
lining  the  hard  metal  by  means  of  rims  or  fillets,  or  by  other  mechan- 
ical means,  so  that  the  alloy  might  adhere ;  and  that  the  learned 
judge  ought  to  have  left  it  to  the  jury  to  say  whether  the  application 
of  the  alloy,  combined  with  the  rims  and  fillets,  was  new.  Secondly^ 
that  the  plaintifl*'s  was  a  mechanical,  and  the  defendants'  a  chemical 
process ;  and  that  the  use  of  a  chemical  equivalent  was  no  infringe- 
ment of  a  mechanical  mode  of  producing  a  certain  effect.  At  all 
events,  the  learned  judge  should  have  left  it  to  the  jury  to  say  whether 
the  defendants  had  infringed  the  combination. 
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Pollock,  C.  B.  The  rule  ought  to  be  discharged.  The  criterion 
to  be  applied  on  inquiring  whether  the  subject  matter  of  a  patent 
is  novel,  is  to  look  at  the  whole  specification,  and  see  what  is  there 
claimed.  Now,  referring  to  the  language  of  this  specification,  it 
appears  to  me  that  in  substance  what  the  patentee  claims  is  the  lin« 
ing  of  these  boxes  with  an  alloy  of  tin,  having  certain  provisions, 
partly  mechanical  and  partly  chemical,  for  keepmg  the  Uning  in  its 
place.  That  the  mode  adopted  by  the  plaintiff  is  partlv  chemical  it 
is  impossible  to  doubt,  because  he  first  tins  the  inside  before  the 
alloy  is  introduced,  and  the  evidence  was,  that,  by  means  of  that 
tinning,  the  alloy  is  made  to  unite  with  the  hard  metal,  which  it 
would  not  otherwise  do.  Therefore,  I  think  the  jury  were  correctly 
told  that  they  were  to  consider  whether  the  invention  was  new  as  a 
whole  —  not  whether  it  was  new  as  to  every  part,  because  in  modem 
times  that  is  a  novelty  very  rarely  met  with;  the  more  general  sub* 
ject  of  a  patent  now  is,  some  new  combination  or  new  application. 
With  respect  to  the  question  of  infringement,  it  appears  to  me  that 
the  direction  of  the  learned  judge  was  perfectly  correct.  If  a  judge, 
when  a  patent  case  is  before  him,  is  to  read  a  lecture  on  the  natural 
philosophy  which  belongs  to  the  patent,  and  be  strictly  correct  in 
every  remark  he  makes,  I  am  afiraid  that  few  verdicts  in  patent  cases 
would  stand.  No  doubt  he  is  to  construe  the  specification,  and  tell 
the  jury  what  the  patent  is  for;  but  it  is  for  them  to  say  whether  the 
facts  brought  before  them  do  or  do  not  amount  to  an  infringement  It 
was  argued,  that  the  same  criterion  is  to  be  applied  to  the  question 
of  infringement  as  to  that  of  novelty.  But  that  is  not  so.  In  order 
to  ascertain  the  novelty,  you  take  the  entire  invention,  and  if,  in  all 
its  parts  combined  together,  it  answer  the  purpose  by  the  introduc- 
tion of  any  new  matter,  by  any  new  combination,  or  by  a  new  appli- 
cation, it  is  a  novelty  entitled  to  a  patent  But  in  considering  the 
question  of  infringement,  all  that  is  to  be  looked  at  is,  whether  the 
defendant  has  pirated  a  part  of  that  to  which  the  patent  applies ;  and 
if  he  has  used  that  part  for  the  purposes  for  which  the  patentee 
adapted  his  invention  and  for  which  he  has  taken  out  his  patent,  and 
the  jury  are  of  opinion  that  the  difference  is  merely  colorable,  it  is  an 
infringement  For  these  reasons,  it  appears  to  me  that  there  was  no 
misdirection. 

Alderson,  B.  I  am  of  the  same  opinion.  In  considering  whether 
the  invention  is  new,  the  proper  mode  is  to  take  the  specification 
altogether,  and  see  whether  the  matter  claimed  as  a  whole  is  new. 
Now,  the  whole  which  may  be  new  as  claimed  may  consist  in  some 
degree  of  old  parts  and  in  some  degree  of  new  parts.  The  question 
of  novelty,  however,  will  depend  on  whether  the  whole,  taken  to- 
gether, is  new,  though  it  may  in  part  consist  of  old  parts,  provided 
the  patentee  does  not  claim  the  old  parts,  but  only  the  combination 
of  them,  and  the  new.  If  that  be  so,  the  learned  judge  was  perfectly 
correct  in  telling  the  jury  that  they  were  to  take  the  whole  of  the 
specification  into  their  consideration,  for  the  purpose  of  determining 
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whether  the  invention  was  a  novelty.  Then,  as  to  the  infringement 
There,  undoubtedly,  the  question  is  altogether  altered ;  because, 
where  the  invention  consists  partly  of  what  is  old  and  partly  of  what 
is  new,  the  combination  is  the  subject  of  the  patent  Therefore,  a 
person  cannot  infringe  that  part  of  the  patent  which  is  old,  because 
the  public  cannot  be  prevented  from  using  that  which  they  had  before 
usea  in  that  state.  If  the  invention  consists  of  something  new  and 
a  combination  of  that  with  what  is  old,  then,  if  an  individual  takes 
for  his  own  and  uses  that  which  is  the  new  part  of  the  patent,  that  is 
an  infringement  of  it  The  question  left  to  the  jury  was,  whether 
the  part  which  the  defendants  bad  infringed  was  or  was  not  a  new 
part  of  the  invention.  That  raised  the  question,  whether  the  soft 
metallic  lining,  as  applied  to  these  boxes,  was  or  was  not  a  new  inven- 
tion. If  the  defendants  had  shown  that  that  part  of  the  invention 
had  been  used  before,  that  would  have  been  an  answer  to  the  infringe- 
ment, even  though  it  might  not  have  been  a  sufficient  answer  to  the 
question  of  novelty ;  but,  in  my  opinioni  the  evidence  was  materially 
in  favor  of  the  plaintiff. 

RoLFE,  B.  I  shall  add  very  few  observations ;  indeed,  I  should 
have  added  none,  had  it  not  been  for  the  way  in  which  the  matter  waa 
pressed  b^  the  defendants'  counsel,  as  if,  in  construing  the  specifica*. 
tion,  the  invention  consisted  of  the  rims  or  fillets,  and  the  rest  was  a^ 
mere  adjunct  They  discussed  and  scanned  the  language  of  the 
specification  in  the  same  sort  of  spirit  as  if  it  were  a  plea  or  replicatioa 
specially  demurred  to.  That  is  not  the  spirit  in  which  a  specificatioA 
should  be  inspected.  The  proper  mode  is  to  construe  it,  and  see  wbali 
IS  the  good  sense  of  it ;  whether  that  which  the  patentee  claims  as 
his  invention  is  there  distinctly  and  clearly  explained;  It  is  true  thai} 
here  the  plaintiff  begins  by  describing  the  form  of  the  boxes  in  which 
this  lining  is  to  be  introduced ;  but,  on  kuJdng  to  the  whole  specifica^ 
tion,  it  is  evident  that  what  he  means  by  "improved  boxes"  is  boxes 
having  a  lining  of  soft  metal,  that  lining  being  held  in  its  place  in  the 
best  manner,  which  he  points  out  The  learned  judge  told  the  jury 
that,  in  order  to  find  the  infringement,  they  must  find  that  some  part 
of  the  patent  (which  means  some  material  part  which  was  new)  bad 
been  used  by  the  defendants.  There  was  no  evidence  of  the  defend- 
ants having  used  any  thing  but  the  lining  of  altov ;  therefore,  when 
the  jury  found  infringement,  of  necessity  they  found  that  it  was 
a  new  invention.  2?t*te  discharged 
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Trinity  Vacation,  July  10,  1851. 

Case  —  Breach  of  Warranty  —  Action^  by  whom  maintainable. 

A  tradesman  who  sells  an  article  which  he,  at  the  time,  believes  to  be  8oan4,  bat  which  is 
actoally  ansoand,  is  not  liable  for  an  injury  subseanently  sustained  by  a  third  poison, 
not  a  party  to  Uic  contract  of  sale,  in  consequence  ot  such  unsoundness. 

A  declaration  in  case  by  a  husband  and  wife  stated  that  the  defendant,  who  was  the  maker 
and  seller  of  certain  lamps  called  Holliday's  lamps,  sold  to  the  husband  one  of  these 
lamps,  to  be  used  by  his  wife  and  himself  in  his  shop,  and  fraudulently  warranted  that  it 
was  reasonably  fit  for  that  purpose ;  that  the  wife,  confiding  in  that  warranty,  attempted 
to  use  it,  but  that,  in  consequence  of  the  insufficient  materials  with  which  it  was  con- 
structed, it  exploded  and  burnt  her.  At  the  trial,  the  jury  found  that  the  accident  bad 
been  caused  by  the  defective  nature  of  the  lamp  \  but  that  die  defendant  was  ignorant  of 
this  unsoundness,  and  had  sold  the  article  in  good  faith :  — 

Hdd^  that,  the  fraud  on  the  part  of  the  defendant  having  been  negatived,  the  action  was  not 
maintainable  by  the  wife,  who  was  not  a  party  to  the  contract 

Case.  The  declaration  stated  that  the  defendant,  before  and  at  the 
time  of  the  committing  of  the  grievances  hereinafter  mentioned,  was 
the  maker  and  seller  of  certain  lamps  called  the  ^<  Holliday  lamp,"  to 
be  used  for  the  purpose  of  burning  in  and  giving  light  to  houses, 
shops,  and  rooms,  and  thereupon,  heretofore,  to  wit,  on,  A^.,  the  plain- 
tiff Frederick  Longmeid,  at  the  request  of  the  defendant,  bargained 
with  him  to  buy  one  of  the  said  Holliday  lamps,  to  be  burnt  and 
used  by  the  plaintiff  F.  Longmeid  and  his  said  wife  in  the  shop  and 
rooms  of  the  said  plaintiff  F.  Longmeid,  to  and  for  a  certain  price, 
namely,  IQs, ;  and  the  defendant  then,  during  such  bargaining,  falsely, 
fraudulently,  and  deceitfully  warranted  to  the  said  plaintiff  F.  Long- 
meid that  the  said  lamp  then  was  reasonably  fit  and  proper  to  be  used 
for  the  purpose  last  aforesaid,  and  the  defendant  thereby  induced  the 
said  plaintiff  F.  Longmeid  to  buy  the  said  lamp,  and  accordingly,  by 
the  means  aforesaid,  then  sold  the  same  to  the  plaintiff  F.  Longmeid, 
for  the  said  sum  of  money,  which  the  said  plaintiff  F.  Longmeid  then 
paid  to  the  defendant ;  whereas,  in  fact,  the  said  lamp  was  not  at  the 
time  of  the  said  sale  and  warranty  aforesaid,  nor  afterwards  hitherto, 
reasonably  fit  and  proper  to  be  used  for  the  purpose  of  being  burnt  and 
used  by  the  said  plaintiffs,  but  was  then  made  of  weak  and  insuf- 
ficient materials,  and  then  was  cracked  and  leaky,  dangerous,  unsafe^ 
and  wholly  unfit  and  improper  for  use  by  the  plaiqtins  or  either  of 
them  ;  whereby  and  by  reason  and  wholly  in  consequence  of  the  said 
lamp  being  so  cracked,  leaky,  and  unsafe  as  aforesaid,  the  said  lamp 
afterwards,  to  wit,  on,  &c.,  when  the  said  plaintiff  Eliza  Longmeid, 
knowing  and  confiding  in  the  said  warranty,  lighted  the  said  lamp 
and  attempted  to  use  and  burn  the  same  in  a  certain  shop  of  the  said 

Elaintiff  F.  Longmeid,  and  whilst  she  was  holding  the  same  in  her 
and,  the  said  lamp  burst,  exploded,  and  fell  to  pieces,  and  the  spirit 
and  naphtha,  then  contained  therein  for  the  purpose  of  burning  and 

•  . 

1  20  Law  J.  Rep.  (ir.  s.)  Exch.  490. 
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lighting  the  Bame,  then  ignited  and  ran  upon  and  over  the  said  plain- 
tiSf  E.  Longmeid,  whereby  the  said  plaintiff  E.  Longmeid,  then  and 
still  being  the  wife  of  the  said  plaintiff  F.  Longmeid,  became  and 
was  greatly  burnt,  scorched,  and  wounded,  ana  became  and  was 
sick,  sore,  lame,  and  greatly  disordered,  and  was  necessarily  removed 
to  and  confined  in  a  certain  hospital,  &c. 

Pleas  —  First,  not  guilty ;  second,  that  the  plaintiff  F.  Longmeid 
did  not  bargain  with  the  defendant  to  buy  one  of  the  said  lamps  of 
the  defendant  to  be  burnt  and  used  bv  the  plaintiff  and  his  saidf  wife 
in  the  shop  and  rooms  of  the  flaintitt  modo  etforma^  &c. 

At  the  trial,  before  Martin,  B.,  at  the  sittings  during  Michaelmas 
term,  1850,  it  appeared  that  the  defendant,  who  kept  a  shop  (but 
was  not  personally  a  manufacturer)  in  London  for  the  sale  of  Is^mps, 
sold  a  lamp,  called  the  Holliday  Patent  Lamp,  to  the  plain tifrs 
wife,  for  the  purpose  of  being  used  bv  him  and  his  wife.  There  was 
evidence  that  the  lamp  was  defectively  constructed,  but  no  proof  that 
the  defendant,  who  did  not  personally  construct  it  himself,  but  had  it 
put  together  by  others,  in  parts  purchased  from  third  parties,  knew 
of  the  defect ;  and  the  jury  found  that  he  wits  not  guilty  of  any 
fraudulent  or  deceitful  representation,  but  sold  the  lamp  in  good 
faith.  In  using  the  lamp  with  naphtha,  it  exploded,  and  the  plain- 
tifPs  wife  met  with  considerable  personal  injury,  for  which  the  plain- 
tiff brought  this  action,  the  plaintiff  F.  Longmeid  having  previously 
recovered  damages  in  another  action  for  the  defendant's  breach  of 
implied  warranty  of  sale.  The  jury  found,  on  the  trial,  all  the  facts 
for  the  plaintiffs,  except  the  allegation  of  fraud,  they  being  not  satis- 
fied that  the  defendant  knew  of  the  defects.  The  defendant's  coun- 
sel thereupon  objected,  as  the  fraud  was  not  proved,  that  the  action 
would  not  lie.  The  learned  judge  inclined  to  that  opinion,  but  re- 
fused to  stop  the  case,  and  directed  a  verdict  to  be  entered  for  the 
plaintifis,  reserving  to  the  defendant  liberty  to  move  to  enter  the 
verdict  for  him  or  for  a  nonsuit 

W.  H,  Watson  having  accordingly  obtained  a  rule,  — • 

Miller^  Serj.,  (with  whom  was  iL  B.  Miller^)  now  showed  cause.^ 
First,  the  lamnp  was  purchased  expressly  to  be  used  in  the  plaintiff's 
shop ;  and  there  was,  therefore,  an  implied  warranty  by  the  defend- 
ant that  it  was  fit  for  that  purpose.  If  a  person  sells  an  article  for  a 
specific  purpose,  he  undertakes  that  it  is  adapted  for  the  purpose  for 
which  it  is  designed.  The  rule  of  law  on  the  subject  is  clearly  enun- 
ciated by  Parke,  B.,  in  delivering  judgment  in  the  recent  case  of  Morley 
v.  AUenboroughy  3  Exch.  Rep.  500 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch. 
148,  where  he  says,  <<  If  goods  are  ordered  of  a  tradesman  in  the  way 
of  his  trade  for  a  particular  purpose,  he  may  be  considered  as  en- 
gaging that  the  goods  supplied  are  reasonably  fit  for  that  purpose." 
And  this  rule  has  been  held,  in  several  cases,  to  apply  with  increased 
force  where  the  vendor  is  or  represents  himself  to  be  the  maker  of  the 
article,  and  is,  therefore,  to  be  presumed  to  be  acquainted  with-  its 

T 1  ■  ^  -  _    ■  ^  _ 

^  May  3,  before  Pollock  C.  B.,  Parke  and  Martin,  BB. 
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merits  and  demerits.  In  Jones  v.  Bright,  5  Bing.  533 ;  s.  c.  7  Law  J. 
Rep.  (n.  s.)  C.  p.  213,  the  plaintiff,  a  ship  owner,  was  permitted  to  recover 
damages  from  the  defendant,  who  had  sold  him  copper  (of  which  he 
was  the  manufacturer)  for  the  purpose  of  sheathing  a  ship,  but  for 
which  it  proved  quite  inadequate.  In  Brown  v.  Edgington,  2  Man. 
&  Gr.  279 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  C.  P.  66,  the  defendant  was 
held  to  be  liable  for  the  loss  of  a  cask  of  wine  occasioned  by  the  de- 
fective nature  of  a  rope,  of  which  he  had  represented  himself  to  be 
the  maker,  and  which  he  had  sold  to  the  plaintiff  for  the  express  pur- 
pose of  raising  pipes  of  wine  from  his  cellar ;  and  in  Shepherd  v. 
Pybus,  3  Ibid.  868 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  C.  P.  101,  the  court 
decided  that  the  builder  of  a  barge  must  be  deemed  to  have  war^ 
ranted  that  it  was  reasonably  fit  for  use,  although  there  was  a  written 
contract  of  sale  which  was  silent  as  to  the  warranty.  Secondly,  the 
action  is  maintainable  by  the  husband  and  wife.  The  lamp  was 
purchased  for  the  former,  but  with  an  express  intimation  conveyed  to 
the  defendant  that  it  was  to  be  employed  by  the  latter.  A  duty, 
therefore,  was  created  towards  her,  for  the  injury  sustained  by  the 
breach  of  which  she  Vas  entitled  to  sue.  This  was  fully  established 
by  Langridge  v.  Levy,  2  Mee.  &  W.  519 ;  s.  c.  6  Law  J.  Rep.  (n.  s.) 
Exch.  137.  There  the  defendant  sold  a  gun  to  the  father  of  the 
plaintiff  for  the  use  of  himself  and  sons,  on  the  undertaking  that  it 
was  a  safe  one.  The  gun  subsequently  exploded  and  wounded  the 
plaintiff,  and  it  was  held  that  he  might  recover.  In  IHf^n  v. 
Sheppard,  11  Price,  400,  and  GladweU  v.  Steggall,  5  Bing.  N.  C.  733 ; 
8.  c.  8  Law  J.  Rep.  (n.  s.)  C.  P.  361,  it  was  decided  that  a  surgeon 
might  be  sued  by  a  patient  for  an  injur/ resulting  from  his  want  of 
skill,  although  he  neither  employed  nor  was  to  pay  him.  Winter' 
bottom  V.  Wright,  10  Mee.  &  W.  109 ;  s.  c.  11  Law  J.  Rep.  (n.  s.) 
Exch.  415,  will  probably  be  relied  on  by  the  other  side;  but  that 
case  is  distinguishable  on  the  ground,  stated  by  Lord  Abinger,  that 
there  was  neither  privity  of  contract  nor  any  breach  of  duty  towards 
the  plaintiff  / 

W.  H.  Watson,  (with  whom  was  Webster,)  in  support  of  the  rule. 
It  is  conceded,  on  the  authority  of  Langridge  v.  Levy,  that,  if  a  man 
sells  an  article  with  a  fraudulent  representation  of  its  fitness,  and 
knowing  that  it  is  to  be  used  by  the  purchaser  and  a  third  party, 
and  that  third  party  is  subsequently  injured  through  its  defective 
character,  he  may  maintain  an  action  for  the  injury  he  has  sustained. 
Here,  however,  the  jury  have  clearly  negatived  all  intention  of  fraud 
on  the  part  of  the  defendant;  and  the  action,  therefore,  which  is 
founded  on  a  contract,  can  only  be  brought  by  the  husband,  on 
whose  behalf  the  contract  was  made.  The  liability  of  a  surgeon, 
which  has  been  referred  to,  rests  on  a  peculiar  principle,  and  furnishes 
no  support  to  the  argument  on  the  other  side.  A  surgeon  is  bound 
to  exercise  due  diligence  and  skill  towards  a  patient,  althbngh  em- 
ployed by  another ;  and,  if  the  patient  sufiero  in  consequence  of  his 
mcapacity  or  negligence,  he  has  a  right  of  action  against  him.  Bat 
there  is  no  duty  imposed  on  a  tradesman  to  furnish  articles  that  will 
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be  fit  and  proper  for  the  use  of  every  individual  into  whose  bands 
tibey  may  come.  If  that  doctrine  were  recognized,  it  might  be  carried 
to  an  indefinite  extent,  and  be  productive  of  the  greatest  injustice. 
For  instance,  if  an  omnibus  were  to  break  down,  or  a  ship  go  to 
pieces,  through  the  negligent  or  unworkmanlike  manner  in  which 
they  were  constructed,  every  individual  injured  would  have  a  ri^bt 
of  action  against  their  respective  builders.  The  case  cannot  be  ms- 
tinguished  from  that  of  ninUrboUom  v.  Wright^  where  it  was  held 
that  the  plaintifi'  could  not  recover  damages  lor  an  injury  caused  by 
the  breaking  down  of  a  coach  furnished  by  the  defendant  under  a 
contract  entered  into  with  a  third  person,  and  to  which  the  plaintiff 
was  not  a  party.  This  action,  therefore,  by  the  husband  and  wife 
camiot  be  maintained  q^^^  ^^^  ^^^ 

The  judgment  of  the  court  was  now  delivered  by 

Parke,  B.  His  lordship  stated  the  pleadings  and  facts,  and  con* 
tinued.  The  case  was  fully  argued  before  the  lord  chief  baron,  my 
brother  Martin,  and  myself:  we  took  time  to  consider,  and  the  result 
of  that  consideration  has  been,  that  we  think  the  rule  ought  to  be 
made  absolute.  There  is  no  doubt,  if  the  defendant  had  been  guilty 
of  any  fraudulent  representation  that  the  lamp  was  fit  and  proper  to 
be  used,  knowing  that  it  was  not,  and  intended  it  so  to  be  used  by 
the  plaintiff's  wife  or  any  particular  individual,  that  the  wife,  her 
husband  being  joined  for  conformity,  or  that  individual,  would  have 
an  action  for  the  deceit,  on  the  principle  on  which  all  actions  for 
deceitful  misiepresentation  are  founded.  That  was  strongly  illustrate 
ed  in  the  case  of  La/ngridge  v.  Lepy^  nfunely,  that  if  any  one  know- 
ingly tells  a  falsehood  with  intent  to  induce  another  to  do  an  act 
wiiioh  results  in  his  loss,  he  la  liable  to  that  person  in  an  action  for 
deceit ;  but,  tiie  fraud  being  n^[atived  in  this  case,  the  action  cannot 
be  maintained  on  that  ground  by  the  party  who  has  sustained  the 
damage.  There  are  other  eases,  no  doubt,  besides  that  of  fraud,  in 
which  a  third  person,  although  not  a  party  to  the  contract,  may  sue 
for  damage  sustained  bv  him  if  it  be  broken.  These  cases  occur 
where  there  is  a  wrong  done  to  a  person  for  which  he  could  have  a 
right  of  action  although  no  such  contmct  had  been  made ;  as,  for  ex- 
ample, if  an  apothecary  administers  improper  medicines  to  his  patient, 
or  a  surgeon  unskilfully  treats  him,  and  thereby  injures  Us  health,  he 
would  be  liable  to  the  patient,  even  where  the  father  or  fiiend  of  the 
patient  may  have  been  the  contmcting  party  with  the  apothecary  or 
the  surgeon ;  for  though  no  such  contract  had  been  made,  the  apothe- 
cary, if  he  gave  improper  medicine,  or  the  surgeon,  if  he  took  him  as 
a  patiettt  and  unskilfully  treated  him,  would  be  liable  to  an  action 
for  'misfeasance.  Pi^n  v.  Sheppard^  confirmed  in  GUndweli  v.  Sleg^ 
gall.  If  a  stage  coach  proprietor,  who  may  have  contracted  with, 
the  maater  to  carry  his  servant,  is  guilty  of  neglect,  and  the  servant 
sustains  personal  damage,  he  is  liable  to  him ;  lor  it  is  a  misfeasance 
towards  him,  if,  after  taking  him  as  a  passenger,  the  proprietor  or  his 
servant  drives  without  due  care,  as  it  is  a  misfeasance  towards  every 
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one  travelling  on  the  road.  So,  if  a  mason  contract  to  erect  a  bridge 
or  other  work  on  a  public  road,  which  he  constructsi  but  not  accord* 
ing  to  the  contract,  and  the  defects  of  which  are  a  nuisance  to  the 
highway,  he  may  be  responsible  if  a  third  person  is  injured  by  the 
defective  construction,  and  he  could  not  be  saved  from  the  conse- 
quences of  his  illegal  act  in  committing  the  nuisance  upon  the  high- 
way  by  showing  he  was  also  guilty  of  a  breach  of  contract  and 
responsible  for  it ;  and  it  may  be  the  same  when  any  one  delivers  to 
another,  without  notice,  an  instrument  in  its  nature  dangerous  under 

f)articular  circumstances,  as  a  loaded  gun  which  he  himself  has 
oaded,  and  that  other  person  to  whom  it  is  delivered  is  injured 
thereby ;  or  if  he  places  it  in  a  situation  easily  accessible  to  a  third 
person,  who  sustains  damage  from  it.  A  very  strong  case  to  that 
effect  is  Dixon  v.  Belli  5  M.  &  S.  198.  But  it  would  be  going  much 
too  far  to  say  that  so  much  care  is  required  in  the  ordinary  inter- 
course of  life  between  one  individual  and  another,  that  if  a  machine 
not  in  its  nature  dangerous  -—  a  carriage,  for  instance,  which  might  be- 
come so  by  a  latent  defect  entirely  unknown,  although  discoveraUe 
by  the  exercise  of  ordinary  care  —  should  be  lent  or  given  by  one  per- 
son, even  by  the  person  who  manufactured  it,  to  another,  that  the 
former  should  be  answerable  to  the  latter  for  a  subsequent  damage 
accruing  in  the  use  of  it.  Could  it  be  contended,  with  justice,  in  the 
present  case,  if  the  lamp  had  been  lent  or  given  by  the  defendant 
to  the  plaintiff's  wife,  and  used  by  her,  he  would  have  been  answerable 
for  the  personal  damage  which  she  sustained,  the  defendant  not 
knowing  or  having  any  reason  to  believe  it  was  not  perfectly  safe, 
although  liable  to  the  party  with  whom  he  contracted  to  sell  it  upon 
an  implied  warranty  that  it  was  fit  for  use,  so  far  as  reasonable  care 
could  make  it,  for  a  breach  of  contract  as  to  all  damage  sustained  by 
him  ?  We  are  of  opinion,  therefore,  that,  if  there  had  been,  in  this 
case,  a  breach  of  contract  with  the  plaintifis,  the  husband  might  have 
sued  for  it;  but  there  being  no  misfeasance  towards  the  wife  inde* 
pendentiy  of  the  contract,  she  cannot  sue  and  join  herself  with  her 
husband.     Therefore,  a  nonsuit  must  be  entered. 

Rule  absolute  for  a  nonstnt 


Jones  v.  Davies  &  others.^ 

Trinitj  Tenn,  May  39,  1861. 

Trover  —  Pleading  —  Not  QuiUy — Denial  of  Property. 

In  tPOTcr,  the  plea  of  not  guilty  admits  the  property  of  the  plaintiff.  Therefore,  eTidenea 
that  the  chattels  had  been  given  to  the  plaintiff  by  the  defendants  upon  a  certain  condi- 
tion, which  had  not  been  performed,  and  that  the  defendants  retook  them,  is  not  admissi- 
ble under  that  plea. 

Young  T.  CooptTy  20  Law  J.  Bep.  (w.  s.)  Exch.  136 ;  s.  c.  3  Eng.  Bep.  540,  explained. 

1  20  Law  J.  Rep.  (n.  a.)  Exch.  433. 
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Trover  for  cattle. 

Plea — Not  guilty. 

At  the  trial  before  Williams,  J.,  at  the  Spring  assizes  for  the  county 
of  Cardigan,  the  defendant  tendered  evidence  to  show  that  the  cattle 
had  been  given  by  the  defendant  Davies  to  the  plaintiff  on  his 
marriage  with  Davies's  daughter,  upon  the  condition  that  the  plaintiff 
should  settle  certain  property  upon  her;  that  she  died  shortly  afteri 
and,  no  settlement  having  been  made,  the  defendant  Davies  and  the 
others  retook  the  cattle.  It  was  objected  that  this  was  not  admissi- 
ble under  the  plea  of  not  guilty,  but  the  evidence  was  ultimately 
admitted.  The  jury,  however,  returned  a  verdict  for  the  plaintiff,  and 
a  rule  nisi  having  been  obtained  for  a  new  trial  on  the  ground  of 
surprise,  — 

W,  IL  Grove  showed  cause.  A  new  trial  cannot  be  granted,  as 
the  evidence  was  improperly  admitted,  and  the  facts  stated  in  the 
affidavits  could  not  alter  the  verdict.  Not  guilty  clearly  admits  the 
proper^  of  the  plaintiff  in  the  goods.  Stancliffe  v.  Haraunckey  2  Cr. 
M.  &  K.  1 ;  s.  c.  4  Law  J.  Rep.  (n.  s^  Exch.  161.  In  Vernon  v.  £At)>- 
ianj  2  Mee.  &  W.  9 ;  s.  c  6  Law  J.  Rep.  (n.  s.)  Exch.  25,  the  plaintiff 
was  held  entitled  to  succeed,  although  it  was  shown  that  at  the  time 
of  the  conversion  he  had  no  property  in  the  goods,  because  not  guilW 
was  the  only  plea  on  the  record.  So  in  Franhum  v.  Earl  of  Falmouth^ 
2  Ad.  &  E.  452 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  K.  B.  26,  to  an  action  for 
injuriously  and  wrongfully  diverting  a  watercourse,  not  guilty  was 
held  to  admit  the  right  to  the  use  of  the  stream,  and  only  to  put  in 
issue  the  fact  of  the  diversion. 

The  court  then  called  on 


X  Evans  and  H.  Davison  to  support  the  rule.  According  to  the 
recent  decision  of  this  court  in  Young  v.  (Jooper^  20  Law  J.  Rep.  (n.  s.) 
Exch.  136 ;  8.  c  3  Eng.  Rep.  540,  the  wrongfulness,  as  well  as  the 
fact  of  the  conversion,  is  denied  by  not  guilty,  and  evidence  that  the 
goods  were  the  property  of  the  plaintiff  was  therefore  admissible.  In 
that  case,  Parke,  B.,  said,  <*  In  Stancliffe  v.  Hardwicke^  we  thought  not 
guilty  meant  a  conversion  in  fact,  but  ex  vi  termini  conversion  means 
wrongful  conversion."  The  case  of  Stancliffe  v.  Hardwicke  must, 
therefore,  be  considered  to  be  overruled. 

[Martin,  B.  There  the  plea  of  justification  was  bad,  because  it 
denied  the  conversion  argumentatively.  The  effect  of  that  decision 
is,  that  when  the  two  pleas  of  not  guilty  and  not  possessed  are 
pleaded  together,  they  put  in  issue  every  thing  that  is  necessary  for 
the  plaintiff  to  prove  in  an  action  of  trover.  Not  guilty  admits  the 
plaintiff^s  property.] 

According  to  xoung  v.  Cooper,  if  it  be  correct,  not  guilty  will  suf- 
fice, for  a  man  cannot  wrongfully  convert  his  own  goods. 

[Alderson,  B.  There  may  be  some  property  in  the  defendant, 
and  still  the  conversion  may  be  wrongful,  as  in  the  case  of  a  joint 
tenancy. 


S68  COURT  OP  EXCHEQUEB,  185L 


Came  &  Yiviaa  p.  Halin*  &  otiien. 


Martifij  B.  Throughout  that  case,  there  is  an  ittaccinracy  in  the 
language.  The  plea  of  not  guilty  was  treated  as  if  it  were  the  gen- 
eral issue.     The  plea  really  amounted  to  not  possessed. 

Pallockj  C.  R,  referred  to  DorringUm  v.  Carter^  1  Excb.  Bep.  566.] 


The  case  was  ultimat^y  disposed  of  by  anrangement  between  the 
parties,  at  the  suggestion  of  the  court. 


Carne  &  Vivian  t;.  Malins  &  others.^ 

Trinity  Vacation,  June  S8,  18S1. 

Amendment — Adding  Plaintiffs  —  IdmikUians^  SkUtUe  of. 

Jk,  firm  carried  on  tmsiaess  as  A.,  B.,  and  C.  At  the  tine  of  «n  alleged  debt  being  ooB> 
tracted,  B.  and  C.'were  sunriYing,  and  an  action  was  subsequently  commenced  in  their 
names.  For  more  than  three  years  after  issue  joined,  negotiations  were  pending  for  a 
reference,  which  ultimately  went  off,  and  notice  of  trial  was  then  giyea.  Ik  was  then 
discovercNi  that  at  the  time  of  the  debt  being  contracted  e^ht  other  penontf  were  bent* 
fidally  interested  in  the  firm.  The  ooort  allowed  the  writ  and  other  proceedings  to  be 
amended,  by  adding  the  names  of  these  persons,  in  order  to  ovoid  the  eflbct  of  the  Statote 
•f  limitfltiona. 

This  was  a  rule  calling  on  the  defendants  to  show  cause  why  the 
iplaintifTs  shootd  not  be  at  liberty  to  amend  the  writ  and  all  subsequent 
proceedings  by  adding,  as  plain tif&,  the  names  of  B.  Reynolds  and 
seven  others. 

It  appeared  from  the  affidavits  that  this  was  an  action  of  assumpsU 
for  a  balance  claimed  to  be  due  from  the  defendants  to  the  plaintijfl& 
on  a  balance  of  account  ending  July,  1841.  The  writ  was  issued  on 
the  9th  of  July,  1846,  and  in  February,  1847,  after  the  defendants  had 
pleaded  the  general  issue,  they  proposed  a  reference,  stating  that  they 
were  advised  to  bring  a  cross  action  against  the  plaintiffs.  The  prop- 
osition was  agreed  to,  and  an  arbitrator  named,  but  owing  to  some 
difference  as  to  the  terms  of  the  reference,  the  proposal  was  broken 
off  in  the  beginning  of  1850,  and  notice  of  trial  was  then  given  for 
the  Cornwall  Summer  assizes  in  1850,  but  the  plaintiffs  did  not  go 
to  trial.  It  further  appeared  on  the  affidavit  of  the  plaintii&'  attorney 
that  the  business  had  been  carried  on  in  the  names  of  ^  Sandys, 
Vivian,  and  Carne ; "  but  that  at  the  time  of  the  debt  being  incurred 
Sandys  was  dead,  and  that  the  action  was,  therefore,  brought  in  the 
names  of  the  sujpposed  survivors.  It  was,  however,  discovered,  just 
before  the  time  of  trial,  that  there  were  eight  other  persons  beneficially 
interested  in  the  firm  at  the  time  of  the  debt  being  contracted,  and  it 
was  these  persons  whose  names  were  now  sought  to  be  added  as 
plaintiffs.  It  was  also  sworn  that  the  Statute  of  Limitations  would 
be  a  bar  to  a  fresh  action. 

1  20  Law  J.  Rep.  (xr.  a.)  Exch.  434. 
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Wittes  now  showed  canse.^  No  Bofficient  reason  is  shown  for  mak- 
ing this  amendment,  and  the  plaintiffs  must  suffer  the  consequence 
of  their  own  mistake.  It  is  not  pretended  that  the  defendant  or  his 
attorney  has  misled  them ;  and  the  parties  are  suing  in  their  own 
right,  not  in  any  representative  capacity  so  as  to  excuse  such  a  mistake. 
The  number  of  plaintiffis  sought  to  be  added  is  another  objection. 
The  rule  has  been  recentiy  laid  down  by  the  Ck>urt  of  Common  Pleas 
in  Phillips  v.  Leiois^  1  L.  M.  &  P.  166 :  "  The  view  which  the  court 
take  of  the  question  is  this :  if  there  be  a  sufficient  reason  for  making 
an  amendment,  the  fact  that  the  Statute  of  Limitations  will  be  avail* 
able  if  the  amendment  be  not  made  is  no  reason  for  refusine;  to  make 
it ;  but  if  there  be  no  other  reason  for  making  it  than  that  £e  statute 
will  be  a  bar,  that  is  not  a  ground  upon  which  such  an  application 
will  be  granted.'^     This  is  fatal  to  the  present  application. 

M.  Smiihj  in  support  of  the  rule.  The  application  is  quite  within 
the  authorities.  In  Goodchild  v.  LeadAam^  1  Exch.  Rep.  706 ;  s.  c.  17 
Law  J.  Rep.  (n.  s.)  Exch.  90,  the  court,  in  refusing  leave  to  add  the 
name  of  a  defendant,  said  that  they  would  amend  process  only  where 
the  penalty  of  the  blunder  would  cause  the  loss  of  the  entire  debt, 
and  where  the  writ  by  mistake  differed  from  the  preecipe.  Upon  the 
first  of  these  reasons,  amendments  were  made  in  Horton  v.  The  Inhalh 
Uants  of  Statnfordf  1  Cr.  &  M.  773  ;  s.  c.  2  Law  J.  Rep.  /n.  s.)  Exch. 
274.  Lakin  v.  Massie,  2  Ibid.  685 ;  s.  c.  3  Law  J.  Rep.  (n.  s.)  Exch. 
203.  Christie  v.  Bell,  16  Mee.  &  W.  669 ;  s.  c.  16  Law  J.  Rep.  (n.  s.) 
Exch.  179.  In  Crawfurd  v.  Cocks^  20  Law  J.  Rep.  (n.  s.)  Exch.  169 ; 
B.  c.  3  Eng.  Rep.  594,  the  names  of  two  defendants  who  had  be^n 
exroneously  joined  were  allowed  to  be  struck  out 

Our.  adv.  vuU. 

The  judgment  of  the  court  was  now  delivered  by 

Parke,  B.  The  court  having  considered  the  authorities  on  the 
subject,  and  the  serious  consequences  which  would  follow  to  the 
plaintiffs  if  the  application  were  refused,  are  of  opinion  that  the 
amendment  should  be  aUowed.  j^^  absoltUeJ^ 


I  May  13,  before  Pollock,  C.  B.»  Parks,  Platt,  and  Martih,  BB. 

9  The  nile  was  drawn  up  on  payment  of  costs ;  the  defendants  to  be  at  liberty  to 
pay  the  debt  in  ten  days,  and  thereupon  to  be  entitled  to  the  costs  of  the  action,  and 
to  be  deducted  then  m>m  the  debt :  if  the  defendants  should  brine  a  cross  action  in 
respect  of  the  same  transactions,  the  plaintiff  axe  not  to  plead  the  Statute  of  Lim- 
itations.  * 

48* 
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Adcock  V,  WoOD.^ 

Trinitj  Vacation,  Febraaiy  14,  and  Jolj  1,  1851. 

Arbitration — Nul  tiel  Agard —  Matters  in  Difference  —  Payment  to  a 

third  Party. 

Where  all  differences  between  A.  on  the  one  side,  and  B.  and  C  on  the  other,  are  referred, 
the  arbitrator  may  award  as  to  differences  which  A.  has  with  B.  or  C  seTerall/  as  well 
as  those  which  he  has  with  them  jointly. 

A  direction  in  an  award  that  one  party  shall  pay  money  to  a  stranger  is  good,  if  it  do«a 
not  appear  impossible  that  such  payment  can  be  for  the  benefit  of  a  party  to  the  awaxd. 

A  declaration  in  aamunpni  upon  an  award,  after  stating  that  differences  had  arisen  between 
the  plaintiff,  on  the  one  part,  and  the  defendant  and  one  S.  A.,  on  the  other,  alleged  thai 
it  was  agreed  between  the  plaintiff,  the  defendant,  and  S.  A.  mutually  and  reciprocally 
to  refer  the  same  differences  to  T.  S.  and  W.  I.,  who  made  their  award  concerning  the 
said  matters  in  difference,  and  awarded  that  the  defendant  should  pay  150^.  18s.  6dL  to 
T.  S^  who  should  immediately  pay  it  to  the  plaintiff. 

Plea,  that  T.  S.  and  W.  L  did  not  make  their  award  concerning  the  matters  in  differenoa 
referred  to  them,  modo  ei  forma:  — 

Btid,  that  the  fact  of  the  award  having  been  made  of  and  concerning  the  matters  in  differ- 
ence, and  not  its  validity,  was  alone  put  in  issue :  — 

Eddy  also,  that  the  declaration  was  good  in  arrest  of  judgment,  as  it  sufficientlv  appeared, 
first,  that  the  arbitrator  had  power  to  award  upon  differences  between  A.,  on  the  one  side, 
and  B.  and  C.  severally,  on  the  other :  and,  secondly,  that  the  direction  to  pay  tiie  money 
to  the  arbitrator  was  for  the  benefit  of  the  plaintiff. 

Assumpsit  upon  an  award.  The  declaration  stated,  that  whereas, 
before  and  at  the  time  of  the  making  of  the  agreement  hereinafter 
mentioned,  certain  disputes  and  differences  had  arisen  and  were  de- 
pending between  the  plaintiff,  on  the  one  part,  and  the  defendant 
and  one  Sharpies  Adcock,  on  the  other  part,  and  thereupon  heretofore, 
to  wit,  on  the  4th  of  September,  1849,  by  a  certain  agreement  in 
writing  then  made  by  and  between  the  plaintiff  and  the  defendant 
and  Sharpies  Adcock  for  the  finally  settling  such  differences,  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendant  and  Sharpies 
Adcock  mutually  and  reciprocally  that  the  said  disputes  and  differences 
between  them  the  said  parties  should  be  and  the  same  were  thereby 
referred  to  the  final  award  and  determination  of  one  Thomas  Sharpe 
^  and  one  William  Inett,  arbitrators  chosen  by  and  between  the  said 
parties.  After  averring  mutual  promises,  the  declaration  then  stated 
that  the  said  Thomas  Sharpe  and  William  Inett  took  upon  them- 
selves the  burden  of  the  said  arbitration  ;  and  afterwaids,  to  wit, 
&;c.,  made  and  published  their  award,  in  writini^,  of  and  concerning 
the  said  matters  in  difference,  so  referred  as  aforesaid,  ready  to  be 
delivered  to  the  said  parties,  and  did  thereby  award,  order,  and  direct 
the  defendant,  within  one  month  from  the  date  thereof,  to  pay  to  the 
said  Thomas  Sharpe  the  sum  of  150^  18^.  6(2. ;  and  did  further  ordet 
and  direct  that  the  said  sum  should  be,  immediately  upon  the  receipt 
thereof,  paid  by  the  said  Thomas  Sharpe  to  the  plaintiff,  of  which 

1  aO  Law  J.  Rep.  (ft.  s.)  Exch.  435. 
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said  award  the  defendant  afterwards,  to  wit,  &c.,  had  notice.  Yet 
the  defendant,  although  often  requested  so  to  do,  hath  not  paid  either 
to  the  said  Thomas  Sharpe  or  to  the  plaintiff  the  said  sum  of 
150/.  ISs,  6d!.,  or  any  part  thereof,  although  the  time  for  the  pay- 
ment thereof  hath  long  since  elapsed,  and  the  same  is  now  due  and 
unpaid. 

The  defendant  pleaded,  first,  non  (issumpsU;  secondly,  that  the 
said  Thomas  Sharpe  and  William  Inett  did  not  make  and  publish 
their  said  award  of  and  concerning  the  matters  in  difference  referred 
to  them,  modo  et  forma.    Issues  thereon. 

On  the  trial,  before  Piatt,  B.,  at  the  Leicester  Summer  assizes  for 
1850,  it  appeared  that  the  submission  was  in  these  terms :  Wood  and 
&  Adcock  V.  TJumuis  Adcock.  There  having  been  disputes  arisen 
between  the  above  parties,  it  was  mutually  agreed  between  the  said 
parties  that  the  said  disputes  and  differences  should  be  settled  by  arbi- 
tration.  It  is  therefore  agreed  that  Mr.  Thomas  Sharpe,  of  Kinoul- 
ton,  in  the  county  of  Nottingham,  be  appointed  on  the  part  of  Messrs. 
Wood  and  Sharpies  Adcock,  and  William  Inett,  of  Ashfordly,  in  the 
county  of  Leicester,  on  the  part  of  the  said  Thomas  Adcock ;  and 
if  they  are  unable  to  settle  the  said  disputes,  the  said  arbitrators, 
Thomas  Sharpe  and  William  Inett,  are  to  name  a  third  person  before 
entering  into  the  business,  and  the  evidence  of  each  party  is  to  be  ^ 
taken  on  oath."  A  third  person  as  umpire  was  duly  nominated. 
The  award  was  put  in,  and  was  as  follows :  ^  An  arbitration  between 
Messrs.  Wood  and  Adcock,  on  the  one  part,  and  Thomas  Adcock,  on 
the  other  part,  commencing  on  the  1st  of  October,  1849,  and  com* 
pleted  on  the  12th  of  February,  1850. 

"  Disputes  having  arisen  between  the  above-named  parties  relative 
to  a  running  account  commencing  in  1845,  and  ending  in  1849,  we, 
the  undersigned,  were  deputed  by  the  above-named  Messrs.  Wood  & 
Adcock  and  Thomas  Adcock  to  settle  all  matters  of  dispute  between 
them.  After  a  due  and  careful  investigation  of  the  whole  of  the  evi- 
dence, we  finally  awarded  the  sum  of  150L  18s.  6rf.  to  be  paid  by 
Mr.  Wood,  on  the  part  of  Messrs.  Wood  &  Adcock,  to  Mr.  Thomas 
Sharpe,  of  Kinoulton,  as  their  arbitrator,  within  one  month  from  the 
date  hereof,  and  that  the  said  sum  of  150^  I85.  6d.  be  paid  by  the 
said  Thomas  Sharpe  immediately  to  the  said  Thomas  Adcock,  and 
that  each  party  pay  bis  or  their  own  arbitrator  half  the  expenses  in- 
curred  at  the  Bell  and  Swan  Hotel,  Melton  Mowbray,  and  half  the 
stamp  for  the  arbitration."     Signed  by  the  arbitrators. 

It  was  then  objected,  on  the  part  of  the  defendant,  that  there  was 
a  variance  between  the  promise  as  laid  and  the  submission,  and  also 
that  the  award  was  bad  and  the  defence  open  under  the  second  plea. 
His  lordship  thereupon  nonsuited  the  plaintiff,  reserving  leave  to 
move  to  enter  a  verdict  for  him  for  150/.  damages.  A  rule  had  accord- 
ingly been  obtained,  against  which 

WhUehurst  and  Hayes  showed  cause.^   The  submission  is  stated  to 

1  December  7,  before  Parks,  Platt,  and  Martin,  BB. 
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Adgock  V.  WoOD.^ 

Trinity  Vacation,  February  14,  and  July  1,  1851. 

Arbitration — Nid  tiel  Afford —  Matters  in  Difference  —  Payment  to  a 

third  Party. 

Where  all  differences  between  A.  on  the  one  side,  and  B.  and  C  on  the  other,  are  refenned, 
the  arbitrator  may  award  as  to  diflferences  which  A.  has  with  B.  or  C  seyerally  as  well 
as  those  which  he  has  witli  them  jointly. 

A  direction  in  an  award  that  one  party  shall  pay  money  to  a  atraiij^  is  good,  if  it  doei 
not  appear  impossible  that  such  payment  can  be  for  the  benefit  of  a  party  to  the  awaid. 

A  declaration  in  assumpsit  upon  an  award,  after  stating  that  differences  had  arisen  between 
the  plaintiff,  on  the  one  part,  and  the  defendant  and  one  S.  A.,  on  the  other,  alleged  that 
it  was  agreed  between  the  plaintiff,  the  defendant,  and  S.  A.  mutually  and  reciprocally 
to  refer  the  same  differences  to  T.  8.  and  W.  I.,  who  made  their  awu^  concerning  the 
said  matters  in  difference,  and  awarded  that  the  defendant  should  pay  150/.  18s.  6d!.  to 
T.  S.,  who  should  Immediately  pay  it  to  the  plaintiff. 

Plea,  that  T.  S.  and  W.  L  did  not  make  their  award  concerning  the  matters  in  difference 
referred  to  them,  modo  eljorma: '- 

4 

Seld,  that  the  fact  of  the  award  having  been  made  of  and  concerning  the  matters  in  differ- 
ence, and  not  its  validity,  was  alone  put  in  issue :  — 

Hidd^  also,  that  the  declaration  was  good  in  arrest  of  judgment,  as  it  sufficientlv  appeared, 
first,  that  the  arbitrator  had  power  to  award  upon  d^erences  between  A.,  on  the  one  side, 
and  B.  and  C.  severally,  on  the  other :  and,  secondly,  that  the  direction  to  pay  the  money 
to  the  arbitrator  was  for  the  benefit  of  the  plaintiff. 

Assumpsit  npon  an  award.  The  declaration  stated,  that  whereas, 
before  and  at  the  time  of  the  making  of  the  agreement  hereinafter 
mentioned,  certain  disputes  and  differences  had  arisen  and  were  de- 
pending between  the  plaintiff,  on  the  one  part,  and  the  defendant 
and  one  Sharpies  Adcoek,  on  the  other  part,  and  thereupon  heretofore, 
to  wit,  on  the  4th  of  September,  1849,  by  a  certain  agreement  in 
writing  then  made  by  and  between  the  plaintiff  and  the  defendant 
and  Sharpies  Adcoek  for  the  finally  settling  such  differences,  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendant  and  Sharpies 
Adcoek  mutually  and  reciprocally  that  the  said  disputes  and  differences 
between  them  the  said  parties  should  be  and  the  same  were  thereby 
referred  to  the  final  award  and  determination  of  one  Thomas  Sharfw 
^  and  one  William  Inett,  arbitrators  chosen  by  and  between  the  said 
parties.  After  averring  mutual  promises,  the  declaration  then  stated 
that  the  said  Thomas  Sharpe  and  William  Inett  took  upon  them- 
selves the  burden  of  the  said  arbitration  ;  and  afterwaids,  to  wit, 
&;c.,  made  and  published  their  award,  in  writini^,  of  and  concerning 
the  said  matters  in  difference,  so  referred  as  aforesaid,  ready  to  be 
delivered  to  the  said  parties,  and  did  thereby  award,  order,  and  direct 
the  defendant,  within  one  month  from  the  date  thereof,  to  pay  to  the 
said  Thomas  Sharpe  the  sum  of  150^  I85.  6(2. ;  and  did  further  ordei 
and  direct  that  the  said  sum  should  be,  immediately  upon  the  receipt 
thereof,  paid  by  the  said  Thomas  Sharpe  to  the  plaintiff,  of  which 

— ~ I      1,1^,       IMM  ^^l-g-. 
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the  defendant,  that  this  plea  put  in  iasne  not  merely  the  fact  of  the 
making  of  sach  award,  and  that  it  was  made  of  and  concerning  the 
said  matters  in  difference,  bat  that  it  was  a  vcdid  award  on  the  face  of 
it ;  and  that  this  award  was  bad.  For  the  plaintiff,  it  was  argued,  that 
the  plea  only  put  in  issue  the  award  alleged  as  being  made  of  and 
oonceming  the  premises,  and  not  the  validity  of  the  award  on  the 
face  of  it ;  and  if  it  did,  the  award  was  on  the  face  of  it  £[Ood.  We 
think  the  plea  in  this  case  merely  puts  in  issue  the  fact  of  an  award 
*^of  and  concerning  the  matters  in  difference  in  manner  and  form 
alleged,"  and  not  the  validity  of  that  award  on  the  face  of  it,  and  that 
the  latter  is  matter  of  law  on  the  record.  The  authorities  cited  on 
.  the  argument  do  not  show  the  contrary.  Where  there  is  a  plea  of 
<<  no  award,''  not  by  way  of  answer  to  a  declaration  upon  an  awards 
bfit  by  way  of  answer  to  an  action  on  a  bond  with  a  conditioa  to 
i^ide  by  the  award,  the  jdea  means  that  there  was  no  good  awards 
and  if  the  replication  sets  out  the  award  in  part,  it  is  no  departure  to 
rejoin  that  there  was  an  award,  setting  it  out  fully,  and  thereby  show- 
ing the  award  was  bad  on  the  face  of  it  This  is  the  case  of  Fisher 
v.  PImbley.  In  that  case,  Bayley,  J.,  said,  the  defendant  could  not 
have  taken  issue  upon  the  allegation  of  the  award  in  the  replication, 
because  there  was  such  an  award  as  there  stated.  Where  the  plea, 
of  nut  tiel  aga/rd  is  pleaded  in  an  action  on  an  award  averring  the 
award  to  be  made  of  and  concerning  the  premises,  it  puts  in  issua 
the  fact  of  the  award  beinff  made  of  and  concerning  the  premiseSy 
that  is  on  all  the  matters  referred*  That  is  Dresser  v.  Stansfield;  but 
if  the  award,  as  set  out  upon  the  face  of  it,  be  bad,  it  does  not  raise 
that  question  to  be  decided  by  the  jury.  The  objections  on  the  face 
of  the  award  are  for  the  court  on  demurrer,  or  in  anest  of  judgment 
In  this  case,  we  are  of  opinion  that,  the  only  real  question  on  the 
issue  of  wd  tiel  agard  being  whether  the  award  was  made  in  the 
form  alleged,  and  presumably  on  all  the  matters  in  difference  till  the 
contrary  was  shown,  the  issue  ought  to  have  been  found  for  the  plain- 
tiff, notwithstanding  the  ol^ections  arising  on  the  face  of  the  award. 
It  was  taken  on  the  trial  that  there  was  no  matter  referred  which  the 
arbitrators  did  not  adjudicate  upon.  Whether,  when  the  verdict  is 
entered,  as  it  must  be,  for  the  plaintiff  on  the  whole  record,  the  objec- 
tion to  the  award  will  be  held  good,  we  cannot  now  decide.  Leave 
was  reserved  to  the  defendant  to  move  in  arrest  of  judgment.  He 
may  move  on  the  first  day  of  next  term,  and  the  final  judgment  on 
this  matter  will  be  suspended  until  that  motion  is  made. 

Verdict  entered  for  the  plaintiff* 
In  Easter  term,  a  rule  was  obtained  accordingly,  by 

Whitehurstj  to  arrest  the  judgment,  on  the  ground  that  the  arbitra- 
tors were  not  authorized  to  direct  payment  of  the  sum  in  question 
by  Wood  on  the  part  of  Messrs.  Wood  &  Adeock,  the  reference  hav- 
ing been  of  differences  between  Thomas  Adeock  and  Wood  and 
Bharples  Adeock  as  partners,  and  because  the  payment  was  awarded 
to  a  stranger.    Against  this  rule 
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Macaulay  and  Mellor  showed  caose.^  This  declaration  is  good,  if 
under  any  circumstances  the  arbitrators  would  have  been  justified  in 
making  such  an  award.  But  a  submission  by  A.  and  B.  on  the  one 
part,  and  C.  and  D.  on  the  other,  of  all  matters  in  difference  between 
them,  imports  a  submission  of  all  disputes  that  any  one  of  them  had 
against  the  others  jointly  or  severally.  Watson  on  Awards,  pp.  15, 
16,  182,  where  Athektone  v.  Moony  Com.  Bep.  547,  Ba^i)ole^s  Case^ 
8  Rep.  97,  and  other  cases  are  cited.  In  Bees  v.  Waters^  16  Mee.  & 
W.  263,  indeed,  the  lord  chief  baron  intimated  that  in  his  opinion 
tiiere  was  a  distinction  between  a  reference  at  nisi  prius  and  the  act 
of  the  parties,  and  that  under  an  order  of  nisi  priusj  if  the  words  "  or 
any  or  either  of  them  "  were  omitted,  there  was  not  the  power  to 
decide  upon  any  but  joint  diiferences ;  but  Parke,  B.,  said,  many 
authorities  show  that  <'  between  the  parties"  means  between  the  par- 
ties '<  or  any  of  them."  Here  the  statement  is,  that  they  mutually 
and  reciprocally  agreed.  The  award  here  made  might  be  quite 
correct,  as  if  it  was  a  correction  of  tort,  and  one  was  found  to  have 
taken  no  part  in  the  transaction,  or  it  might  have  been  a  question  of 
principal  and  surety.  Oenne  v.  THnker,  3  Lev.  24,  and  the  judgment 
of  Richardson,  C.  B.,  in  Winter  v.  White^  1  Brod.  &  B.  350,  were  also 
referred  to.  As  to  the  second  objection,  it  may  reasonably  be  in- 
tended that  Thomas  Sharpe  is  not  a  stranger ;  at  any  rate,  the  money 
is  not  received  by  him  for  his  own  benefit  He  is  a  trustee  for  the 
plaintiff,  and  the  direction  for  payment  is  valid.  Snook  v.  Heli^er^ 
2  Chit  Rep.  43.  Com.  Dig.  tit  "  Arbitrament,"  E,  7.  DaU  v.  i^fo^ 
tramy  2  Barnard.  291.    . 

[Platty  B.,  referred  to  Bird  v.  Bird,  1  Salk.  74.] 

In  In  re  Mackay,  2  Ad.  &  £.  356,  the  award  was  held  bad,  because 
it  ordered  payments  to  be  made  to  the  arbitrator,  over  whom  there 
could  be  no  control ;  and  also  because  the  money  was  left  subject  to 
equities  arising  out  of  the  very  partnership  disputes  which  should 
have  been  finally  disposed  of  by  the  award.  It  might  have  been  the 
very  question  in  dispute  whether  the  defendant  or  the  plaintiff  should 
pay  Sharpe. 

Hayes  and  H,  Hilly  in  support  of  the  rule.  This  case  is  distin- 
guishable from  White  v.  Winter^  in  which  there  were  joint  and  sev- 
eral bonds.  Here  is  a  joint  obligation  only.  The  omission  of  the 
words  "  any  of  the  parties  "  is  material.  If  there  were  any  separate 
diiferences,  thev  should  have  been  specified  in  the  submission,  whereas 
here  the  recital  of  the  existence  of  disputes  between  the  plaintiff  on 
the  one  part,  and  the  defendant  and  Sharpies  Adcock  on  the  otheri 
impliedly  negatives  any  such  separate  disputes.  In  Bean  v.  Newbury^ 
1  Lev.  139,  where  the  submission  was  between  A.  and  B.  on  one 
part,  and  C.  on  the  other,  an  award  between  B.  and  C.  only  was  held 
bad.  To  hold  that  any  separate  differences  might  be  adjudicated 
upon  would  be  to  alter  the  agreement  of  the  parties.  Suppose  the 
award  had  been  that  the  plaintiff  should  pay  the  debt,  the  defendant 

I  Jane  13,  before  Poij.ock,  C  B.,  Aldersoxt,  Pia.TT,  and  Majltut,  BB. 
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could  not  have  sued  alone.  The  award  is  also  bad  for  ordering  this 
money  to  be  paid  to  Sbarpe.  Suppose  Sharpe  does  not  give  the 
plaintiff  the  money,  what  remedy  would  there  be  against  him? 
Would  the  defendant  be  discharged  ?  It  is  the  same  as  the  case  of 
In  rB  Mackapj  for  it  must  be  here  taken  that  Thomas  Sharpe  is  the 
arbitrator,  and  an  arbitrator  cannot  award  payment  to  himself.  Robin' 
son  V.  Henderson,  6  M.  &  S.  277.  C%^^^  ^^  ^^^ 

Judgment  was  now  delivered  by 

Alberson,  B.  In  order  to  succeed  on  this  rule,  it  is  clear  the  de- 
fendant must  be  able  to  show  that  on  the  facts  stated  in  the  declara- 
tion in  this  case  the  award  necessarUy  must  be  bad  ;  but  that  cannot 
be  established  in  this  case.  The  facts  are  these.  [His  lordship 
stated  that  portion  of  the  declaration  which  contain  the  agreement 
of  submission,  and  the  commencement  of  the  award,  and  then  con- 
tinued as  follows.]  The  declaration  then  states  that  the  arbitrators 
undertook  the  reference,  and  made  their  award  of  and  concerning  the 
matters  in  difference,  and  awarded  and  directed  the  defendant,  within 
one  month  of  the  date  thereof,  to  pay  to  Thomas  Sharpe  the  sum  of 
150/.  18s.  6d. ;  and  did  further  order  and  direct  that  the  same  should 
be,  immediately  on  receipt  thereof,  paid  by  Thomas  Sharpe  to  the 
plaintiff,  of  which  said  award  the  defendant  afterwards  had  notice. 
The  question,  therefore,  is,  whether  or  not  that  is  a  bad  award  neces- 
sarily on  the  face  of  it.  It  is  clear  that  on  a  reference  of  all  differences 
between  A.  on  one  side,  and  B.  and  C.  on  the  other,  differences  be- 
tween A.,  B.,  and  C.  jointly,  or  differences  between  A.,  B.,  and  C, 
severally,  may  be  settled  by  the  arbitrators.  That  is  stated  in  Mn 
Watson's  Book  on  Awards,  p.  182,  and  pp.  15  and  16,  and  the  au- 
thorities clearly  establish  that  proposition.  The  award,  therefore, 
that  one  of  two  shall  pay  is  good  in  an  action  between  A.  on  one 
side,  and  B.  and  C.  on  the  other.  But  here  the  award  is  to  pay 
money,  as  it  is  said,  to  a  third  person ;  that  is  to  say,  it  is  to  be  paid 
by  the  defendant  to  Thomas  Sharpe.  An  award,  however,  to  pay 
money  to  a  stranger  would  be  good  if  it  did  not  appear  impossible 
that  such  payment  could  be  to  the  advantage  of  the  other  party  to 
the  arbitration.  That  is  laid  down  in  Com.  Dig.  tit  "  Arbitrament," 
E,  7 ;  1  Salk.  74.  If  the  contrary  does  not  appear,  it  shall  be  in- 
tended to  be  for  their  benefit.  Now,  in  this  case,  instead  of  the  con- 
trary appearing,  it  appears  affirmatively  that  it  is  for  the  party's 
advantage  that  the  money  should  be  paid  to  a  stranger,  for  the 
money  is  ordered  to  be  paid  to  Mr.  Thomas  Sharpe,  in  order  that  the 
said  Thomas  Sharpe  may  immediately  pay  it  over  to  the  plaintiff 
himself.  Then,  it  is  perfectly  clear  in  this  case  that  it  is  for  the 
advantage  of  the  party  in  favor  of  whom  the  award  is  made.  We, 
therefore,  think  that  the  defendant  has  failed  to  establish  his  proposi-. 
tion ;  that,  at  all  events,  this  award  must  be  bad ;  and,  therefore,  the 
rule  for  arresting  the  judgment  must  be  discharged. 

Ride  discharged. 
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Trinitj  Term,  Haj  31,  1851. 

Pleading —  Bankrvpiqf —  Withdrawal  of  Summons^  Meaning  of. 

Abbuxpsit.    The  dedaration  stated  that  before,  &c^  one  W.  was  indebted  to  the  plaintiff  in 
236/.  lU. ;  that  the  plaintiff,  according  to  the  prorisiona  of  the  Banknipt  Law  Consoli- 
dation Act,  1849,  had  filed  an  affidavit  in.  bankraptcj  against  W.,  ana  had  cansed  a 
summons  to  be  issued  out  of  the  Court  of  Bankruptcy,  by  which  W.  was  required  to 
appear  before  the  said  court,  for  the  purpose  of  ascertaining  whether  he  admit^  the 
luaintiff's  demand  or  had  a  good  deteocej  and  which  summons  was  pending  at  the 
time  of  the  defendants*  promise,  and  capable  of  being  enforced ;  that,  in  consideration 
that  the  plaintiff  would  withdraw  the  aaid  summons  out  of  the  cooit,  the  defendants 
promised  and  guarantied  to  pay  the  plaintiff  the  sum  of  S86/.  lis.    ATerment,  that  tha 
plaintiff  withdrew  the  sununons  out  of  the  Court  of  Bankruptcy,  of  wluch  the  defend- 
ants had  notice.    Breach,  non-pa^cnt  of  the  236/.  lis.    Plea,  that  the  defendants  bad 
not  notice  that  the  plaintiff  had  withdrawn  the  summons  :— 

Hdd,  on  general  demurrer,  that  the  words  **  withdraw  the  summons  "  meant  the  taking 
some  step  whereby  W.  might  be  exonerated  from  attending  the  court,  which  muat  be  by 
making  some  commnnication  io  him  on  the  part  of  the  plaintiff ;  or  that  it  meant  the 
taking  some  step  in  the  Court  of  Bankruptcy  \  in  either  or  which  caaes  notice  was  not 
necessary,  and,  tneiefore,  that  the  plea  was  bad. 

Assumpsit.  The  declaration  stxited  <<that  before  and  at,  dec,  one 
O.  E.  Waterton  was  indebted  to  the  plaintiff  in  the  sum  of  236/.  14s.) 
and  that,  to  wit,  on  the  5th  of  December,  1849,  the  plaintiff,  for  the 
recovery  of  the  said  debt,  had  oommenoed  an  action  against  G.  £• 
Waterton  in  this  conrt,  and  the  action  was  depending  at  the  time  of 
the  making  of  the  said  promise  of  the  defendants ;  and  whereas,  also, 
whilst  the  said  G.  E.  Waterton  was  indebted  as  aforesaid,  the  plain- 
tiff, according  to  the  provisions  of  the  Bankrupt  Law  Consolidation 
Act,  1849,"  filed  an  affidavit  in  the  Court  of  Bankruptcy  for  the  Leeds 
district,  and  thereupon  caused  a  summons  to  be  issued  out  of  the 
said  courts  by  which  summons  the  said  G.  K  Waterton  was  required 
personally  to  appear  before  the  said  court  at  Leeds,  to  ascertaia 
whether  or  not  he  admitted  the  demand  of  the  plaintiff  of  220(.  12i. 
6d,y  or  whether  he  believed  that  he  had  a  good  defence  upon  the 
merits,  and  which  summons  was  still  pending  and  capable  of  being 
enforced  by  the  plaintiff  against  G.  E.  Waterton,  at  the  time  of  the 
making  of  the  promise  of  the  defendants,  of  all  which  premises  the 
defendants,  before  and  at,  &c.,  had  notice,  and  thereupon,  to  wit,  on 
the  19th  of  December,  1849,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendants,  would  not  proceed  in  the  said  action,  and 
would  withdraw  the  said  summons  against  G.  K  Waterton  out  of  the 
said  court,  they,  the  defendants,  promised  and  guarantied  to  the 

Elaintiff  to  pay  him  the  sum  of  236^  145.,  being  the  debt  then  due 
•om  G.  E.  Waterton,  with  interest  Averment  that  the  plaintiff  has 
not  since  taken  any  proceedings  in  the  said  action,  and  within  a  reap 
Bonable  time,  and  before  the  expiration  of  the  said  period  of  m 
months,  to  wit,  on  the  19th  of  December,  1849,  withdrew  the  said 
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anmmons  against  6.  E.  Waterton  out  of  the  said  coart,  of  all  which 
said  premises  the  defendants  have  always  had  notice.  Breach,  non- 
payment of  the  sam  of  2362.  14^. 

Flea  —  That  the  defendants  did  not,  within  six  months  from  the 
19th  of  December,  1849,  have  notice  that  the  plaintiff  had  withdrawn 
the  sammons  out  of  the  said  court  modo  et  forma.  Conclusion  to 
the  country. 

General  demurrer. 

Cowlings  in  support  of  the  demurrer.  This  plea  is  bad  in  law. 
The  question  turns  upon  the  meaning  of  the  words  ^  withdraw  the 
summons."  It  is  submitted  that  those  words  mean  an  application 
to  the  Court  of  Bankruptcy  to  allow  the  matter  to  be  withdrawn.  If 
that  be  the  meaning  of  the  words,  then  no  notice  was  necessary. 
The  contract  contained  no  express  stipulation  that  notice  should  be 
given. 

[Parkej  B.  The  question  turns  upon  the  meaning  of  the  words 
"  withdraw  the  summons."  If  they  mean  an  election  by  the  plaintiff 
not  to  proceed  further  in  the  cause,  then,  that  being  a  matter  within 
the  knowledge  of  the  plaintiff,  notice  of  it  ought  to  have  been  given 
to  the  defendants,  and  the  plea  is  good.] 

It  was  intended  that  the  creditor  should  be  in  the  same  situation 
as  if  no  summons  had  issued ;  but  whatever  be  the  meaning  of  the 
words,  the  plaintiff  contends  that  he  has  done  all  that  was  necessary. 
Secondly,  the  averment  of  notice  may  be  struck  out,  and  yet  the 
declaration  would  be  good.  The  defendants  have  promised  to  pay 
a  sum  of  money  on  a  specific  day,  and  the  giving  ot  notice  is  not  a 
condition  precedent  to  tlieir  liability  to  pay  it 

Orompkmy  in  support  of  the  plea.  The  defendants  were  not  bound 
to  pay  the  money  until  the  summons  was  withdrawn,  and  they  were 
entitled  to  have  notice  of  the  withdrawal.  Vi/se  v.  Wakefield^  6  Mee« 
&  W.  442 ;  s.  c.  9  Law  J.  Eep.  (n.  s.)  Exch.  274,  is  in  point.  There 
the  declaration  stated  that  the  defendant  covenanted  that  he  would 
appear  at  an  insurance  office,  and  answer  questions  to  enable  the 
plaintiff  to  insure  the  defendant's  life,  and  would  not  do  any  act  to 
avoid  the  insurance ;  that  the  defendant  appeared  at  the  insurance 
office,  and  answered  questions;  that  the  plaintiff  insured  the  defend* 
ant's  life  by  a  policy  which  provided  that  if  the  defendant  went  be- 
yond the  limits  of  Europe  the  policy  should  be  void.  Breach,  that 
the  defendant  did  go  beyond  the  limits  of  Europe.  The  declaration 
was  held  to  be  bad  in  not  averring  that  the  defendant  had  notice  that 
the  policy  was  effected.  The  rule  seems  to  be,  that  if  the  matter 
rests  in  the  breast  of  the  plaintiff,  or  Ues  within  his  option,  then  the 
plaintifiT  must  give  notice.  So,  if  the  plaintiff  may  effect  his  object 
in  two  or  three  different  modes,  he  must  give  notice.  The  plaintiff 
bad  a  long  time  in  which  to  withdraw  this  summons.  Surely  the 
defendant  was  not  bound  to  attend  from  day  to  day  at  the  Coi:urt  of 
Bankruptcyi  to  ascertain  whether  the  summons  had  or  had  not  been 
witlidrawn. 

VOL.  VL  49 


878  COURT  OP  EXCHEQUEB,  185L 

AUuMen  v.  Prast  ft  anoliftBr. 

Cowlings  in  reply.  The  rtde  applicable  to  this  case  is  laid  down 
in  Ck)m.  Dig.  tit.  <^  Ck>ndition,"  L,  8.  "  So,  if  a  condition  be  to  do  a 
thing  upon  the  performance  of  an  act  by  the  feoffee  or  obligee,  which 
ifl  secret,  and  lies  only  in  his  breast,  the  performance  of  the  condition 
is  excnsed  till  the  feoffee  or  obligee  gives  notice  that  he  has  performed 
the  first  act" 

The  case  stood  over  for  some  time  to  enable  the  parties  to  agree 
upon  some  amendment ;  but  none  having  been  made,  — 

The  judgment  of  the  court  was  now  pronounced  by 

Pollock,  C.  B.  [After  stating  the  pleadings,  his  lordship  pro- 
ceeded.] The  parties  in  this  case  having  been  unable  to  agree  upon 
any  amendment,  it  was  suggested,  at  the  time  of  the  argument,  that 
there  was  some  doubt  with  respect  to  the  declaration,  and  some  doubt 
with  respect  to  the  plea,  and  the  parties  agreed  mutually  to  have  the 
opinion  of  the  court  Accordingly,  I  have  now  to  state  what  the 
judgment,  in  our  opinion,  ought  to  be.  The  question  in  the  case 
turns  altogether  on  the  meaning  of  the  words  <<  withdraw  the  sum- 
mons "  against  the  said  G.  E.  Waterton,  out  of  the  said  district  Court 
of  Bankruptcy.  Probably  the  precise  words  are  those  of  the  memo- 
randum ot  guaranty.  The  meaning  of  those  precise  words  is  what 
we  have  now  to  settie  with  reference  to  the  present  plea.  If  the 
meaning  is,  that  the  plaintiff  shall  make  up  his  mind  or  elect  simply 
not  any  further  to  pursue  his  remedy  by  summons,  notice  ought  to 
be  given  by  the  plaintiff  to  the  defendants  of  that  election,  on  the 
principle  laid  down  in  Com.  Dig.  tit  **  Pleader,"  C,  73,  and  the  aver- 
ment of  notice  was  material  and  traversable.  If  the  meaning  is,  that 
the  plaintiff  shall  take  some  steps  in  the  Court  of  Bankruptcy  to  in- 
dicate that  the  proceeding  is  abandoned,  in  the  nature  of  a  nolle  pro* 
seqUi  by  motion  in  the  court,  or  any  entry  on  its  proceedings,  as  analo- 
gous to  the  performance  of  an  agreement  by  an  obligee  to  a  third 
person,  then  no  notice  is  necessary,  and  the  averment  of  it,  therefore, 
is  idle  and  superfluous.  Or,  if  no  proceeding  in  court  was  intended 
to  take  place,  but  the  meaning  was,  that  the  plaintiff  should  inform 
the  debtor,  Waterton,  that  he  need  not  attend  the  summons,  then,  also, 
no  notice  was  necessary,  upon  the  same  principle.  We  think  the 
meaning  of  the  parties  could  not  be  that  there  was  any  proceeding  in 
the  court  to  take  place.  The  words  ^  summons  against  the  said  G.  EL 
Waterton  "  mean  to  describe  the  summons  as  one  issued  out  of  the 
court,  not  that  the  summons  was  to  be  withdrawn  out  of  the  court 
But  of  the  two  other  constructions,  the  latter  seems  to  us  to  be  the 
most  probable.  To  withdraw  the  summons,  we  think,  must  mean  to 
take  some  steps  whereby  the  debtor,  Waterton,  may  be  exonerated 
from  attending,  and  that  must  be  by  making  some  communication 
to  him  on  the  part  of  the  plaintiff;  at  any  rate,  it  must  be  by  that  or 
by  some  step  in  the  court;  in  either  of  which  cases  we  think  no 
notice  was  necessary,  and,  therefore,  there  will  be  judgment  for  the 

P^*'"^^-  fiidffmefU/or  the  plaitUif. 
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Ex  parte  Brunswick  and  Luneburgh;  in  re  The  Recognizances 
of  Lowe  and  Clements,  Sureties  of  Ghiblin.^ 

Hllarj  Tenn,  Januaxy  11,  1851, 

Scire  Facias  —  Recognizance  —  Fiat  of  Attorney  General. 

Writs  of  execntioii  havinff  been  sued  oat  withoat  effbct  on  a  judgment  againf t  the  pnb- 
Uflher  of  a  newspaper  for  libel,  the  conrt  allowed  a  ad.  fa,  to  issne  on  Uie  recogni- 
sance of  the  sureties  taken  nnder  the  60  Qeo.  3,  c.  9,  and  1  WilL  4,  c.  73,  the  attorney 
general's  fiat  having  been  first  obtained. 

This  was  a  role  calling  on  the  attorney  general,  and  William 
Lowe  and  John  Clements,  to  show  cause  why  a  writ  of  scL  fa. 
should  not  issue  against  the  said  W.  Lowe  and  J.  Clements,  upon 
the  recognizance  entered  into  by  them  as  sureties  for  W.  Ghislin. 

It  appeared  by  the  ajfidavits,  that  in  February,  1844,  W.  Ghislin, 
who  was  the  publisher  of  the  ^  Satirist "  newspaper,  in  pursuance  of 
the  60  Geo.  3,  c.  9,  and  1  WilL  4,  c.  73,  entered  into  a  recognizance 
in  the  sum  of  400^ ;  at  the  same  time,  and  in  pursuance  of  those 
statutes,  W.  Lowe  and  J.  Clements,  as  his  sureties,  also  entered  into 
a  recognizance  in  the  like  amount,  conditioned  as  follows :  ^  That  if 
the  said  W.  Ghislin  did  and  should  well  and  truly  pay  or  cause  to 
be  paid  unto  her  majesty,  her  heirs,  or  successors,  every  such  fine  or 
penal^  as  should  or  might  be  imposed  upon  or  adjudged  against  the 
said  W.  Ghislin,  by  reason  of  any  conviction  for  printing  or  publish- 
ing any  blasphemous  or  seditious  libel  at  any  time  thereafter,  and  if 
the  said  W.  Ghislin,  his  heirs,  &c«,  did  and  should  well  and  truly 
pay  or  cause  to  be  paid  unto  the  person  or  persons  respectively  who 
should  recover  the  same  all  damages  and  costs  which  should  be  by 
such  person  or  persons  respectively  recovered  in  any  action  or  actions 
against  the  said  W.  Ghislin,  by  reason  of  any  libel  or  libels  contained 
or  published  in  any  newspaper,  then  the  said  recognizances  to  be  void, 
or  else  the  same  to  remain  in  full  force  and  virtue."  In  Trinity  t^rm, 
1848,  the  Duke  of  Brunswick  obtained  a  verdict  with  1500^  damages 
in  an  action  against  W.  Ghislin  for  a  libel  published  in  the  ^  Satirist" 
newspaper,  and  final  judgment  was  afterwards  signed  for  damages 
and  costs  amounting  to  1760/.  Writs  of  Ji,  fa*  and  ca.  sa.  had  issued, 
but  without  effect,  as  W.  Ghislin  had  disposed  of  his  property,  and 
left  the  country.  The  recognizances  were  returned  into  the  ex- 
chequer, and  filed  with  the  Queen's  Remembrancer  there. 

Knowks^  for  W.  Lowe  and  J.  Clements,  showed  cause  in  last 
Trinity  term,  (June  12.>)  The  court  has  no  power  to  grant  this 
application.  The  60  Geo.  3,  c  9,  s.  8,  prohibits  any  person  from 
publishing  a  newspaper  until  he  shall  have  entered  into  a  recog- 
nizance or  bond  in  the  sum  of  300^,  conditioned  for  payment  to  Iujb 
majesty  of  every  fine  or  penalty  imposed  upon  or  adjudged  against 
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him  for  printing  or  publishing  any  blasphemons  or  seditious  libeL 
The  1  Will.  4,  c  73,  s.  2,  extends  the  amount  of  the  recognizanoe 
or  bond  to  400/.,  and  declares  ^  that  the  conditions  of  such  new 
recognizances  and  bonds  respectively  shall  extend  to  secure  the  pay- 
ment of  damages  and  costs  tx)  be  recovered  in  actions  for  libels  pub- 
lished in  such  newspapers,"  &c,  as  well  as  to  secure  the  payment 
of  fines  upon  convictions.  Sect  8  enacts,  ^  That  if  any  plaintiff 
in  any  action  for  libel  against  any  edUoTj  conductor^  or  proprietor  of 
such  newspaper,  &c.,  shall  make  it  appear  by  affidavit  to  his  ma- 
jesty's Court  of  Exchequer  that  he  is  entitled  to  have  execution 
against  the  defendant  upon  any  judgment  in  such  action,  but  that  he 
has  not  been  able  to  procure  satisfaction  by  writ  of  execution  against 
the  goods  and  chattels  of  such  defendant,  it  shall  be  lawful  for  the 
said  court,  for  the  benefit  of  such  plaintiff,  to  order  and  direct  such 
proceedings  to  be  had  and  taken  upon  such  recognizances  or  bonds 
respectively  as  would  be  taken  to  obtain  any  fines  or  penalties  due 
to  his  majesty  secured  by  such  recognizance  and  bond:  Provided 
always,  that  the  expense  of  such  proceedings  shall  be  exclusively 
borne  by  the  plaintiff  as  aforesaid."  This  case  is  not  within  that 
enactment,  for  here  the  judgment  is  against  the  publUher  ol  the 
newspaper;  Ex  parte  The  Duke  of  Brunswick^  3  Exch.  829 ;  and, 
therefore,  the  plaintiff  seeks  to  proceed  by  sd*  /o^  which  is  a 
peculiar  remedy.  Manning's  Exchequer  Prac.  136.  But  by  the  1 
WilL  4,  c.  73,  s.  2,  ^<  ail  the  clauses  and  provisions  in  the  60  Gteo.  3, 
c.  9,  relating  to  recognizances  and  bonds  therein  mentioned,  shall 
be  applicable  and  extend  to  such  new  recognizances  and  bonds  as 
are  herein  directed  to  be  taken  and  made."  And  the  22d  section  of 
the  60  Geo.  3,  a  9,  enacts,  that  it  shall  not  be  lawful  for  any  person 
whatsoever  to  commence  any  action  against  any  person  tor  the 
recovery  "of  any  fine,  penalty,  or  forfeiture,  made  or  incurred  by 
virtue  of  that  act,"  unless  in  the  name  of  the  attorney  general  The 
word  "  forfeiture  "  can  have  no  meaning  unless  it  appUes  to  a  forfeited 
rec^nizance,  and,  consequently,  the  attorney  general  only  can  en* 
force  this  recognizemce. 

??he  court  then  called  on 

UdaU  and  Gray  to  support  the  rule.  The  1  Will.  4,  c.  73,  s.  2, 
confers  on  the  subject  a  right  to  enforce  these  recognizances,  in  order 
to  obtain  payment  of  his  damages  and  costs. 

[Pollockj  C.  B.  That  section  means,  that  the  recognizances  shall 
extend  to  secure  the  payment  of  damages  and  costs  recoverable  in 
manner  thereinafter  provided  Then  comes  the  3d  section,  which 
only  mentions  plaintiffs  in  actions  for  libel  "  against  any  editor,  cop* 
ductor,  or  proprietor  of  such  newspaper."  If  it  be  construed  to  apply 
to  a  ^<  publisher,"  it  would  equally  apply  to  any  one  who  sent  a  libd 
to  the  newspaper.] 

The  intention  was  to  give  the  court  a  complete  control  over  these 
securities,  without  applying  to  the  lords  of  the  treasury.  The  scL 
fa.  is  not  for  the  purpose  of  giving  validity  to  the  recognizance,  but 
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of  enforcing  that  which  the  parties  have  entered  into  as  a  matter  of 
contract.  In  Rex  v.  Eyres^  4  Burr.  2118,  writs  of  scufa.  and  le.  fa. 
had  issued ;  and  on  application  made  to  tax  the  prosecutor's  costs, 
it  was  objected,  that  it  was  the  king's  money ;  but  Lord  Mansfield 
ordered  the  costs  to  be  taxed,  saying,  ^  The  king  has  no  interest  in 
this,  money ;  he  is  only  royal  trustee  of  the  party."  This  case  is 
analogous  to  thqt  of  a  sci.  fa.  on  a  recognizance  for  good  behavior. 
Ck)rDer's  Crown  Prac.  252.  The  term  ^  forfeiture "  in  the  22d  sec- 
tion of  the  60  Geo.  3,  c  9,  means  the  forfeitures  mentioned  in  the 
4tb,  5th,  and  15th  sections,  and  which,  by  the  V7th  section,  aie 
recoverable  before  two  justices.  q^^^  ^^^  ^^^ 

In  the  course  of  Michaelmas  term,  the  case  was  again  reargued ;  ^ 
and  Parke,  B.,  expressed  an  opinion  "that  the  writ  ought  to  issue ; 
but,  other  members  of  the  court  not  ooncurring,  the  rule  was  now 
made  absolute,  the  fiat  of  the  attcnmey  getaetsl  having  been  obtained. 

Rule  absolute  aceordingly. 


♦• 


Leech  v.  Clabburn.^ 
Micfaaelmae  Tenn,  November  22,  1851. 

Appeatramce  sec.  slat. — infamt. 

Where  an  ftppearanoe  mc  tUtt,  wai  entered  for  an  infant  defendant,  the  conrt,  on  applica* 
tion  made  more  than  fbnr  days  after  servioe  of  the  notice  of  declaration,  set  aside  the 
appearance  and  all  subsequent  proceedings  without  ooMf,  the  defendant  undertaking  to 
appear  regularly  by  guardian  within  four  days.  * 

Lush,  on  the  11th  of  November,  obtained  a  rule  to  set  aside,  with 
costs,  the  appearance  sec.  stat.  which  had  been  entered  in  this  case. 
The  writ  of  summons  was  issued  on  the  20th  of  October,  1851,  and 
served  the  next  day ;  to  which  the  defendant  not  having  appeared, 
an  appearance  sec.  stat.  was  entered  for  him  by  the  plaintiff  on  the 
29th,  and  notice  of  declaration  served  on  the  30th.  The  objection 
now  taken  was,  that,  the  defendant  being  an  infant,  an  appearance 
sec.  slat,  could  not  be  entered  for  him. 

Reed  showed  cause.  This  application  was  made  too  late.  The 
objection,  if  it  be  one,  is  only  an  irregularity,  which  has  been  waived 
by  the  delay  from  the  30th  of  October  to  the  11th  of  November.  •In 
1  Chit  Arch.  Prac.  169,  the  practice  is  stated  thus :  "  If  an  irregular 
appearance  has  been  entered  by  the  plaintiff  for  the  defendant,  the 
defendant  must  apply  within  four  days  after  service  of  the  notice  of 
declaration."     Strange  v.  Freeman^  5  DowL  407,  and  Alsager  v. 

1  Before  PoixocXy  C  B.,  Parks.  ALDxasoir,  and  Platt,  BB. 
9  15  Jur.  1064. 
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Crispj  9  DowL  353,  are  express  anthorities  that  an  appearance  ioi- 
properly  entered  for  a  defendant  is  not  a  nnllityi  but  an  irregolarily^ 
and,  consequently,  may  be  waived  by  delay.  The  case  of  Nuim  ▼• 
CurHsj  4  DowL  729,  seems,  however,  to  show  that  it  is  not  even  an 
irregularity,  and  establishes  that  at  all  events  it  will  not  be  set  aside 
fffUh  costs. 

[ParkCj  B.  AhcLger  v.  Crisp  was  not  the  case  of  an  infant  The 
plaintiff  could  gain  nothing  by  this  appearance,  for,  where  an  infiemt 
appears  otherwise  than  by  guardian,  sill  the  proceedings  may  be  set 
aside  on  error.] 

Lashi  in  support  of  the  rule.  The  appearance  is  clearly  an  iirega* 
larity,  as  all  subsequent  proceedings  founded  on  it  would  be  of  no 
value.  Nunn  v.  OuiUs  is  e^^pressly  in  point,  and  is  even  stronger 
than  the  present  case,  for  there  the  objection  was  taken  after  judg- 
ment by  default  had  been  signed. 

[Poliockj  C.  B.  The  appearance  was  not  set  aside  in  that  case, 
though  the  subsequent  proceedings  were.] 

That  must  be  a  mistake  in  the  report 

[AldersoHj  B.  In  that  case,  the  court  gave  no  costs,  and  we  had 
better  foUow  their  example.  How  could  the  opposite  party  know 
the  age  of  your  client?] 

Per  curiam.  Let  the  rule  be  absolute  to  set  aside  the  appearance 
and  all  subsequent  proceedings  withatU  costSj  the  defendant  under- 
taking to  appear  regularly  by  guardian  within  four  days. 

Rule  absolute  accordifigfy. 
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In  the  Goods  of  Sayort.^ 

KoTember  7, 1851. 

1  Vict  c.  26,  5.  9  —  Execution  by  Testator^ s  bUidU. 

The  solicitor  of  the  deceased,  being  aware  of  her  infirm  state  of 
health,  prepared  the  attestation  clause,  reciting  that  she  had  executed 
the  will  by  making  her  mark.  The  deceased,  however,  wrote  her 
initials  in  the  presence  of  two  witnesses,  who  duly  attested,  and  sub- 
scribed their  names.  The  will,  so  executed,  was  shown  to  the  solicit- 
or, who,  fearing  the  execution  niight  not  be  within  the  words  of  the 
attestation  clause,  desired  the  witnesses  to  return  with  it  at  once  to 
the  deceased,  that  she  might  make  her  mark  thereon.  The  witnesses 
jELccordingly  returned,  and  the  deceased  made  her  mark  in  their  pres* 
*cnce,  just  above  her  initials.  One  witness  wrote  part  of  his  name, 
but,  as  there  was  no  more  ink  in  the  pen,  the  other  witness  merely 
traced  over  his  name. 

Deane  moved  for  probate,  the  execution  by  initials  being  clearly 
within  the  9th  section. 

Sir  H.  Jenner  Fust.  The  only  difficulty  in  the  case  arises  from 
the  doubt  and  over  care  of  the  solicitor.  The  second  execution  fails ; 
but  the  first  is  quite  suffident,  and  upon  that  the  paper  is  entitled  to 
probate. 
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lfivtvo%atxvt    (Sottrt. 

In  the  Goods  of  Dbndy.^ 

KoTember  7,  1851. 

1  Vict  c.  26,  s.  20,  22  ^BevocaHan^  BevwaL 

A.  B.  left  a  will  and  four  codicils.  The  first  codicil  snbstitated  legacies  of  stoc^  for  monej 
legacies  *,  the  second  revoked  the  appointment  of  an  execntor  and  tmstee,  and  named 
ano^er  person  as  execntor  and  trustee  in  his  place ;  the  third  gave  legacies  to  the  execu- 
tors and  trustees  appointed  by  the  will  and  second  codicil ;  the  fourth  directed  the  sale,  by 
the  executors  and  trustees  named  in  the  will,  of  an  estate  devised  by  the  wUl,  and  tho 
Investment  of  Uie  proceeds,  upon  certain  trusts,  and  ratified  and  confirmed  the  will  ia 
every  respec^  except  as  revoked  and  altered  by  the  first  codicil :  ^^ 

Edd^  that  the  will  and  the  first  and  fourth  codicils  only  were  entitled  to  piobate. 

Arthur  Dendt  made  bis  will,  with  four  codidla  thereto,  bearing 
date  respectively  as  follows :  The  will,  30th  of  May,  1846 ;  first  codi- 
cil, 22d  of  May,  1847;  second  codicil,  7th  of  September,  1848;  third 
codicil,  7th  of  September,  1848 ;  fonrth  codicil,  19th  of  February, 
1849.  The  testator,  by  his  will,  devised  all  his  copyhold  messuages 
and  premises,  held  oi  the  manor  of  Dorking,  in  the  countv  of  Surrey, 
(except  a  small  portion  therein  described,)  to  his  son,  the  Kev.  Samuel 
Dendy,  absolutely,  and  devised  all  the  nesidue  of  his  real  estate  and 
the  residue  of  his  personal  estate  to  the  said  Samuel  Dendy,  W. 
Stevens,  and  A.  H.  Dendy,  upon  certain  trusts  therein  mentioned,  and 
appointed  them  executors*  By  the  first  codicil  he  revoked  four  lega- 
cies of  3000/.  sterling,  bequeathed  by  the  will  to  or  for  the  benefit  of 
his  four  daughters,  and  substitoted  four  legacies  of  3000/L  stock,  3iL 
per  cent  consols,  in  lieu  thereof.  The  will  and  this  first  codicil  were 
both  prepared  by  the  testator's  solicitor.  On  the  15th  of  February, 
1849,  the  testator  called  at  this  gentleman's  office  at  Dorking,  and 
told  him  he  wished  him  to  prepare  a  further  codicil  to  his  will,  as  he 
had,  since  he  had  executed  his  will,  made  a  provision  for  his  son,  the 
said  Rev.  Samuel  Dendy,  and  that  it  was  his  intention  that  the  copy- 
bold  estate  and  premises  held  of  the  manor  of  Dorking,  and  specif- 
ically devised  by  the  will  to  his  said  son,  should  be  sold  and  disposed 
of,  and  the  money  arising  therefrom  laid  out  in  the  purchase  of  real 
estate,  to  be  settled  and  assured  in  the  same  manner  as  the  residue 
of  his  real  estate  was  settled  and  assured  by  his  said  will,  or  to  that 
effect.  These  instructions,  to  the  best  of  the  solicitor's  recollection 
and  belief,  were  not  written  down,  nor  did  the  testator  give  him  any 
written  directions  whatever,  but  the  drafts  or  copies  of  the  said  de- 
ceased's will  and  first  codicil  being  in  his  (the  solicitor's)  possession, 
be  referred  to  them,  and  from  the  deceased's  verbal  instructions  pre- 
Iiared  the  codicil  dated  the  19th  of  February,  1849,  which  purported 
to  revoke  the  devise  contained  in  the  will  of  the  copyhold  estate  to 
the  testator's  son,  and  to  direct  the  said  Samuel  Dendy,  William 
'  ■  ■    ■  ' 
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Stevens,  and  Arthur  Hyde  Dendy  (the  trustees  named  in  the  said 
will)  to  sell  the  same,  and  invest  the  proceeds  thereof  in  the  purchase 
of  real  estate,  to  be  settled  and  assured  in  the  same  manner  as  the 
freehold  hereditaments  given  and  devised  by  the  said  will,  and  to 
ratify  and  confirm  the  said  will  in  every  respect,  except  where  the 
same  was  revoked  and  altered  by  the  codicil  aated  the  22d  of  May, 
1847,  (the  first  codicil,)  and  the  obdicil  now  referred  to.  On  the  19th 
of  February,  this  said  codicil  was  read  over  to  the  testator,  who  ex- 
pressed himself  perfectly  satisfied  therewith)  and  thereupon  duly 
executed  it ;  but  the  tes^tor  never,  either  when  he  gave  instructions 
for  the  said  codicil,  or  at  the  time  he  executed  it,  or  upon  any  other 
occasion  whatever,  mentioned  or  intimated  to  his  solicitor  that  he  had 
executed  any  other  testamentary  paper  than  his  said  will  and  the  said 
two  codicils  thereto,  or  that  he  had  altered  the  appointment  of  execu- 
tors as  contained  in  his  will,  or  any  thing  to  that  effect ;  and  the  ex- 
istence of  either  of  the  two  intermediate  codicils,  the  second  and 
third,  was  not  discovered  until  after  the  testator's  death.  The  second 
codicil  purported  to  revoke  the  will  so  far  as  Mr.  A*  H.  Dendy  was 
an  object  thereof,  and  to  substitute  H.  F.  Napper  in  his  place,  as  one 
of  the  trustees  and  executors  of  the  said  will;  and  the  third  codicil 
purported  to  bequeath  to  W.  Stevens,  Esq.,  and  H.  F.  Napper,  Esq., 
50/.  each.  Both  these  codicils  were  in  the  testator's  own  handwriting, 
and  were  found  on  the  day  of  the  funeral  by  the  said  Rev.  Samuel 
Dendy  and  Arthur  Hyde  Dendy,  with  the'  will  and  the  two  other 
codicils,  in  an  iron  chest  belonging  to  the  deceased,  where  he  kept 
some  of  his  papers  of  moment,  the  said  will  and  three  codicils  beinff 
all  together  in  one  unsealed  envelope,  the  fourth  codicil  being  sealed 
up  in  an  envelope  by  itself. 

Addams  applied  for  probate  of  the  will  and  four  codicils.  The 
fourth  codicil  did  not,  within  the  meaning  of  the  20th  section  of  the 
Wills  Act,  declare  an  intention  to  revoke  the  second  and  third  codi- 
cils, or  either  of  them,  and,  therefore,  did  not,  within  the  meaning  of 
the  22d  section,  show  an  intention  to  revive  that  part  of  the  will 
which  was  revoked  by  the  second  codicil.  What  instruments  the 
testator  meant  to  operate  as  and  compose  his  will  must  be  gathered 
from  the  circumstances  of  the  case.  Ghreenhough  v.  Martin^  2  Add. 
239.  Here  there  can  be  no  doubt  that  the  testator  did  not  intend  to 
revoke  the  intermediate  codicils  when  he  executed  the  fourth  codicil, 
confirming  the  will  and  first  codicil ;  and  it  might  be  argued  that 
these  codicils  form  part  of  the  will  so  confirmed.  Orosbie  v.  MDoucM^ 
4  Ves.  615.    Smith  v.  Ounningham,  1  Add.  448. 

Sir  H.  Jenner  Fust  was  of  opinion  that,  upon  the  face  of  the 
papers,  the  second  and  third  codicils  were  revoked,  and  that,  on  mo- 
tion, he  could  not  decree  probate  of  them.  The  motion  was  rejected^ 
and  probate  of  the  will  and  first  and  fourth  codicils  only  decreed. 
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|)rtrogatit)t    €ourt 

Clearson  t^.  Teaoue.^ 

AngOBt  13,  1851. 

Will  —  Codicil — Probate  Revocation  —  Proof  of  Fraud, 

B.  made  her  will,  in  which  she  gaye  T.  a  l<;^a<7  of  500/^  and  appointed  him  execntor  tiierao^ 
jointly  with  A^  C.  and  L.  C.  By  a  codicil,  B.  revoked  the  appointment  of  A.  C.  and  jL.  C. 
as  execntors,  and  appointed  T.  sole  execntor,  and  gave  him  50/.  for  his  trouble  as  snch. 
The  capacity  of  B.  was  admitted,  and  A.  C.  and  L.  0.  prayed  prohate  of  the  wiU,  withofut 
the  legacy  of  500{.,  and  of  the  codicil,  without  the  appointment  of  T.  as  sole  executor  and 
the  legacy  of  50/.,  on  the  eionnd  that  the  l^acies  and  the  appointment  of  T.  were  frauod- 
nlently  insert^  without  tne  knowledge  of  B.  T.  prayed  probate  of  the  will  and  codicil, 
with  the  legacies  and  appointment:  — 


EM^  on  the  evidence,  that  B.  was  aware  that  &e  will  and  codicil  contained  the  l^^acies  and 
i^pointment  of  T.  as  sole  executor;  and  probate  decreed  accordingly.* 

The  argument  in  this  case  oocnpied  several  days*  The  factSi 
^unds  of  opposition,  and  the  evidence  are  fully  stated  in  the 
judgment. 

Haggard^  Jenner^  Bayford^  and  K  PhiUimore^  for  the  several  parties. 

Sir  H.  Jenner  Fust.'  The  present  case  comes  before  the  court 
under  circumstances  of  great  peculiarity,  and  of  no  ordinary  characteri 
for  both  parties  are  praying  probate  of  the  same  will  and  of  the  same 
codicil,  though  in  a  different  state :  one  party  praying  for  probate  of 
the  will  in  i1^  entirety,  and  also  of  the  codicil ;  the  other  party  pray- 
ing that  probate  may  be  granted  of  the  will  and  codicil,  with  the 
exception  of  certain  passages.  The  prayer  of  the  proctor  on  behalf 
of  the  executor  of  the  will  is,  that  probate  may  be  granted  of  the 
paper  bearing  date  the  25th  of  January,  1848,  with  the  following 
words  in  the  thirteenth,  fourteenth,  and  fifteenth  lines  of  the  second 
sheet — that  is,  giving  a  bequest  of  500/.  to  Mr.  C.  B.  Teague,  the 
deceased's  solicitor ;  and  praying  also  that  probate  of  the  codicil  may 
be  wanted  to  him,  including  the  words,  ^  And  whereas  I  have  by  my 
said  will  appointed  E.  Clearson  and  L.  Clearson  executrixes  of  my 
said  will,  now  I  do  hereby  revoke  such  appointment,  as  I  desire  mv 
friend  C.  B.  Teague  to  be  my  sole  executor,  and  I  give  and  bequeath 
to  him  a  further  legacy  of  50^  for  his  trouble  as  such  executor."  The 
prayer  of  the  opposing  party  is,  that  the  court  would  pronounce 
against  the  force  and  validity  of  the  words  which  I  have  just  recited, 
both  in  the  will  and  codicil ;  and  having  pronounced  against  these 
words,  to  decree  probate  of  the  will  and  codicil,  under  certain  limita- 
tions, to  Mr.  Teague,  jointly  with  E.  Clearson  and  L.  Clearson,  the 
executors  named  in  the  wilL    Then  both  parties  pray  that  the  oppo- 

1  15  Jur.  1016. 

>  See  Men  v.  M^Phenon,  1  H.  L.  C.  191,  as  to  the  jarisdiction  of  the  Court  of  Pro- 
bate, where  part  only  of  a  teatamentaiy  instniment  is  opposed. 
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site  party  may  be  condemned  in  costs.  The  question  is,  not  whether 
the  deceased  was  a  competent  testatrix  at  the  time  the  instruments 
bore  date,  but  whether  she  was  acquainted  with  the  contents  of  the 
instruments  executed,  since  both  parties  pray  probate  of  the  same 
papers,  though  in  different  states,  and  this  is  an  admission  that  the 
deceased  was  of  competent  capacity.  The  history  of  this  case  lies 
within  a  very  narrow  compass,  for  the  will  propounded  bears  date  the 
25th  of  January,  1848,  and  the  codicil  that  of  the  1st  of  November 
in  the  same  year.  Upon  the  allegation  propounding  these  instru- 
ments two  witnesses  have  been  examined ;  a  third  witness  present 
on  the  last  occasion,  being  dead,  could  not  be  examined.  The  validity 
of  the  will  must  depend  upon  these  two  witnesses,  who  attested  its 
execution.  The  purport  of  the  will  is,  after  appointing  these  two 
ladies,  Mrs.  Clearson  and  her  daughter,  and  Mr.  Teague,  executrixes 
and  executor,  to  give  some  gmall  legacies ;  then  a  legacy  of  500^  to 
Mr.  C.  B.  Teague ;  and  the  residue  of  1500/.,  32.  per  cent  reduced 
bank  annuities,  to  be  divided  between  Mrs.  Clearson  and  her  three 
children.  There  was  a  codicil,  and  of  this  very  little  notice  has  been 
taken,  which  bears  date  on  the  26th  of  October,  1848,  and  that  pur« 
ported  to  revoke  a  small  legacy  given  by  the  will,  and  gives  the  same 
amount  to  other  persons ;  making  no  dinerence,  therefore,  with  respect 
to  the  residue  of  the  sum  bequeathed,  with  the  exception  of  the 
legacies  mentioned.  The  codicil  propounded  bears  date  the  Ist  of 
November,  1848,  and  appoints  Mr.  C.  B.  Teague  sole  executor,  and 
revokes  the  appointment  of  Mrs.  Clearson  and  her  daughter  as  execu- 
trixes ;  it  also  revokes  a  bequest  of  30/.  given  by  the  will,  and  gives 
Mr.  Teague  SOL  for  his  trouble  as  executor.  This  codicil  of  the  26th 
of  October  is  not  propounded.  Is  it  revoked  ?  There  is  no  clause 
of  revocation  in  the  codicil  of  the  1st  of  November,  1848,  and  I  do 
not  know  that  it  is  necessarily  revoked  by  it,  though  the  same  legacies 
are  inserted  in  both.  This,  however,  is  merely  a  formal  matter  —  it 
has  nothing  to  do  with  the  merits  of  the  question  ;  but  the  codicil  is 
duly  executed,  as  acknowledged  by  all  parties,  and  is  attested  by 
witnesses.  If  it  is  not  revoked,  by  burning  or  tearing  by  the  deceased, 
or  by  some  person  in  her  presence,  or  by  the  execution  of  another 
will  or  codicil,  it  is  a  good  subsisting  codicil  at  the  present  time ;  and 
supposing  that  to  be  so,  it  would  render  the  revocation  of  the  probate 
already  granted  necessary,  in  order  to  have  that  codicil  inserted.  But 
there  is  too  much  matter  in  the  case,  as  originally  introduced,  to 
induce  the  court  to  spend  any  further  time  upon  that,  because,  simple 
as  the  disposition  seems  to  be,  there  is  so  much  introduced  into  the 
case,  both  intrinsic  and  extrinsic,  that  the  court  must  necessarily,  for 
the  sake  of  the  parties,  enter  minutely,  to  a  certain  degree,  into  the 
circumstances.  This  testatrix,  it  appears,  was,  at  the  time  of  her 
death,  about  seventy-eight  or  seventy-nine  years  of  age.  She  had 
married,  in  the  beginning  of  the  year  1845,  a  second  husband,  of  the 
name  of  T.  Bowditch,  who  appears  to  have  been  some  few  years 
younger  than  herself.  Mrs.  Bowditch  was  the  aunt  of  Captain  Clear- 
son,  who  died,  I  think,  in  November,  1845,  leaving  a  widow  and  three 
children,  which  children  were  at  the  death  of  the  deceased,  so  far  as 
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the  court  is  able  to  collect  it  from  the  evidence,  the  only  next  of  kin 
of  the  deceased.  It  appears  that,  upon  the  death  of  Captain  Clearson, 
she  had  promised  to  do  all  she  could  to  provide  for  these  children ; 
and  it  seems  that  at  the  time  of  her  marriage  to  Mr.  Bowditch,  in 
the  beginning  of  1845,  a  settlement  was  executed,  by  which,  during 
her  lifetime,  she  was  to  enjoy  for  her  separate  use  an  interest  in  the 
sum  of  1500^ ;  the  husband,  in  the  event  of  surviving  her,  was  also 
to  take  a  life  interest  in  it,  but  he  was  to  have  no  interest  whatever 
in  the  principal.  If  the  deceased  did  not  dispose  of  it,  it  was  to  go 
to  those  persons  who  would  be  entitled  to  it,  in  the  same  manner  as 
if  she  had  never  married.  The  deceased  appears,  shortly  after  the 
death  of  Captain  Clearson,  to  have  made  a  will — that  is,  upon  the  18th 
of  December,  1845 ;  and  of  that  will  she  had  appointed  Mrs.  Clearson 
and  her  daughter  L.  Clearson  executrixes.  By  it  she  rave  some 
trifling  legacies,  and  the  residue  she  directed  to  be  equally  divided 
between  Mrs.  Clearson  and  the  three  children.  It  is,  therefore,  quite 
clear  that,  up  to  that  period,  she  had  adhered  to  the  promise  made  to 
Captain  Clearson  on  his  death  bed,  and  repeated  at  different  times  after- 
wards. The  declarations  of  this  lady  are  spoken  to  by  many  of  the 
witnesses  who  have  been  examined  on  behalf  of  Mrs.  Clearson,  and  also 
by  a  witness  who  is  supposed  not  to  be  very  favombly  inclined  towards 
them,  named  Mary  Brown,  at  whose  house  the  deceased  lodged  from 
December,  1847,  to  August  or  September,  1848.  These  declarations, 
BO  far  as  they  can  go,  show  that  she  adhered  to  this  disposition  of 
the  residue  to  the  Clearsons.  At  this  time  about  130^  or  140L  was 
taken  out  of  the  property,  and  the  residue  was  to  be  divided  between 
these  parties.  But  it  seems  that  on  the  25th  of  January,  1848,  the 
will  now  before  the  court  was  executed  by  her.  Its  execution  is  not 
disputed ;  there  is  no  controversy  that  she  executed  it  in  the  presence 
of  witnesses  —  that  the  witnesses  attested  it,  and  subscribed  their 
names  in  the  presence  of  the  testatrix.  The  effect  of  that  will,  in  the 
more  important  part,  is  to  give  500^  out  of  the  1500^  to  Mr.  Teague, 
who  was  her  solicitor.  Then  comes  the  codicil  of  the  86th  of  Octo- 
ber, 1848,  which  is  also  executed  by  the  deceased ;  and  then  follows 
the  last  codicil,  of  November,  1848,  by  which  Mr.  Teagne  is  appointed 
sole  executor,  and  for  which  he  is  to  have  50/.  in  addition  to  the  500/., 
that  50L  being  for  his  trouble  as  executor.  Now,  these  are  ciroum- 
stances  which  certainly,  in  themselves,  necessarily  invite  full  investi- 
gation, and  call  for  the  examination  of  the  evidence  given  in  support 
of  this  will  and  codicil  with  a  great  degree  of  particularity,  watehing 
it  with  jealousy,  because  I  think  it  is  quite  impossible  not  to  see  that 
taking  50QL  out  of  the  1500JL  bequeathed  to  the  Clearsons  is  a  star- 
tling fact;  it  being  in  opposition  to  the  promise  which  the  deceased 
had  made  to  her  nephew,  and  to  which  she  had  adhered  both  in  the 
will  of  1845  and  in  the  declamtions  spoken  to  by  the  witnesses.  But 
then  the  court  must  be  careful  in  setting  its  face  against  a  solicitor 
obtaining  a  will  from  an  aged  person,  to  guard  itselfagainst  carrying 
the  principle  so  far  as  to  operate  against  that  which  is  proved  to  be 
the  undoubted  intentions  of  the  deceased  herself.  But,  independently 
of  these  facts,  there  has  been  introduced  into  this  case  that  which 
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certainly  does  not  tend  to  relieye  it  in  any  degree  from  the  intricacy 
and  difficulty  which  belong  to  it,  namely,  certain  facts  with  respect 
to  a  sum  of  lAOOLy  3/.  per  cents,  reduced,  in  which  she  had  a  life 
interest,  and  which,  after  her  death,  was  given  over  to  certain  other 
persons,  and  over  which  she  had  no  disposing  power  whatever,  though 
it  is  quite  clear,  from  ail  that  took  place,  that  she  believed  she  had 
such  disposing  power,  and  she  was  dissatisfied  with  an  opinion  given 
to  her  that  she  had  no  such  power.  I  confess  I  was  not  prepared  to 
bear '  the  argument  upon  this  part  of  the  case  pressed  to  such  an 
extent  as  it  was  by  the  learned  counsel  in  opposition  to  the  will.  But 
I  was  told,  when  the  court  expressed  some  impatience,  perhaps  im« 
proper  impatience,  at  the  extent  of  the  argument,  that  the  court  was 
accessory  to  it,  by  admitting  the  allegation  to  proof,  in  which  the  cir- 
cumstances connected  with  the  transaction  were  set  forth ;  and  per- 
haps the  court  may  be  subject  to  some  degree  of  blame  on  that 
account.  Most  undoubtedly  the  court  will  be  very  careful  in  admit- 
ting extrinsic  evidence  upon  that  with  which  it  cannot  deal,  and  will 
be  very  careful  before  it  puts  itself  in  the  same  situation  again,  to 
have  the  same  burden  imposed  upon  it  which  it  has  had  in  this  case. 
But,  as  this  part  of  the  case  has  been  argued,  it  is  necessary  that  the 
court  should  look  a  little  into  the  circumstances  of  it  before  it  refers 
to  the  evidence  produced  in  support  of  the  papers  propounded.  [The 
court  examined  at  some  length  the  averments  and  evidence  upon  this 
part  of  the  case,  which  it  is  not  necessary  to  refer  to,  and  contin- 
ued.] The  principal  evidence  produced  upon  the  question  of  the 
deceased's  testamentary  intentions  is  that  given  by  Miss  Clearsou 
and  Mrs.  Brown.  [These  witnesses,  whose  evidence  was  referred  to 
at  length  in  the  judgment,  deposed  to  declarations  made  from  1845 
to  1848,  that  the  Clearsons  were  executrixes,  and  that  nothing  of  the 
1500^  promised  had  been  taken  from  them.]  If  I  had  been  asked 
whether  it  was  probable  that  the  deceased  would  have  left  Mr. 
Teague  BOOL  in  1848, 1  should  at  once  have  admitted  that  I  could 
conjecture  no  reason  why  she  should  do  so,  any  more  than  in  1845, 
except  that  she  had  employed  him  a  longer  time  as  her  solicitor. 
However,  it  is  necessary  to  see  what  the  real  history  of  the  case  is. 
It  would  be  extremely  difficult  to  form  a  conjecture  as  to  the  princi- 
ple upon  which  these  declarations  were  made  by  the  deceased,  which, 
are  inconsistent  with  the  disposition  of  1848.  I  see  no  reason  what- 
ever why  the  sum  of  1500/.  should  have  been  diminished  bv  so  large 
a  portion  as  is  taken  out  in  1848,  the  deceased  saying  in  the  middle 
of  the  year  that  there  would  be  that  for  the  Clearsons  which  she  had 
promised,  1500^  The  matter  then  stands  in  this  way:  there  are 
declarations  of  the  deceased  inconsistent  with  the  contents  of  the  in- 
strument, and  what  is  to  be  the  effect  of  it  ?  Can  the  court  on  that 
ground,  and  that  there  is  no  probability  for  that  disposition,  come  to 
the  conclusion  that,  therefore,  a  fraud  has  been  practised  on  the 
deceased,— >a  downright,  palpable  fraud,  as  deliberate  and  gross  as 
can  by  possibility  be  conceived, — in  concealing  from  her  a  part  of 
the  instrument  which  she  was  called  upon  to  execute  ?  Yet  I  must 
say,  with  respect  to  what  has  hitherto  transpired,  that  6002.  was  not 

VOL.  VI.  50 


590  ECCLESIASTICAL  COURTS,  1851. 

Cleanon  v.  Teag:ii0. 

.a  probable  bequest  to  Mr.  Teagae ;  bat  then  I  am  bound  to  look  at 
the  real  fact  —  at  least,  when  I  say  the  real  fact,  I  can  only  take  that 
which  is  sworn  to  by  the  witnesses.  Judging  from  the  circumstances 
stated,  the  deceased  knew  and  understood  the  contents  of  the  will  of 
January,  1848,  and  knowing  those  contents,  part  of  which  was  to 
give  500/.  to  Mr.  Teague,  she  executed  the  will  in  the  full  possession 
of  her  faculties.  The  two  witnesses  examined  in  support  of  the  will 
and  codicil  propounded  are  Sympson  and  Chappie.  The  court  will 
take  the  evidence  of  Sympson  first  During  the  coarse  of  the  argu- 
ment, it  was  stated  that  the  instructions,  the  draft,  and  the  will  all 
contained  this  bequest  of  500/.  to  Mr.  Teague,  written  clearly  and 
distinctly,  so  far  as  the  will  itself  was  concerned,  though  with  respect 
to  the  instructions  and  the  draft  the  writing  is  not  so  legible,  nor  was 
it  necessary  that  it  should  be  so,  as  in  the  engrossed  copy.  It  is  cer- 
tainly true,  that  the  instructions  were  taken  by  Mr.  Teague,  that  the 
draft  was  drawn  by  tim,  that  the  engrossed  copy  was  made  by  one 
of  his  clerks,  that  the  execution  took  place  in  Mr.  Teague's  office  and 
presence,  and  that  two  of  his  clerks  attested  the  will,  the  codicil 
being  executed  in  the  presence  of  a  third  clerk.  These  are  circum- 
stances which  would  set  the  court,  as  in  all  these  cases  it  is  inclined 
to  be,  against  the  party  who  claims  under  an  instrument  so  prepared. 
I  trust  this  court  has  not  shown  itself  backward  in  not  considering 
cases  of  that  description  entitled  to  its  favorable  consideration ;  but, 
as  I  stated  before,  I  must  take  care,  in  acting  on  that  principle,  not 
to  carry  it  to  such  an  extent  as  to  defeat  that  which  is  proved  to  be 
the  intention  of  the  deceased.  Sympson,  an  attesting  witness  to  the 
will,  deposes  ^  that  the  legacy  was  in  the  draft"  He  also  states  that 
**  the  will  was  not  read  to,  or  by,  Mrs.  Bowditch."  That  is  not  the 
story  which  is  told  by  Chappie,  undoubtedly ;  for,  as  will  presently 
appear,  he  swears  he  did  read  the  will  to  the  deceased,  and  she  her- 
self said,  also,  that  she  had  read  it  It  is  not  immaterial  to  notice 
that  the  memorandum  is  confirmatory  of  Mr.  Chappie's  story  as  to 
the  time  when  the  will  was  read  to  the  deceased.  Mr.  Sympson  has 
no  doubt  that  the  words  in  question,  that  is,  the  500/.  to  Mr.  Teague, 
formed  a  part  of  the  will  at  the  time  it  was  executed.  Therefore,  it 
is  perfectly  plain,  from  the  testimony  of  Sympson,  that  the  500/.  was 
in  the  instructions,  was  in  the  draft,  and  was  in  the  will  at  the  time 
it  was  engrossed  and  when  it  was  executed.  The  will  was  not  read 
over  in  the  presence  of  Sympson,  but  I  do  not  think  that  his  evidencey 
as  to  not  recollecting  or  not  thinking  that  it  was  read  to  or  by  the 
deceased,  will  have  any  effect  in  destroying  the  testimony  which  Mr. 
Chappie  has  given.  But  it  is  principally  upon  the  evidence  of 
Chappie  that  the  knowledge  of  the  contents  must  be  brought  home 
to  the  deceased.  I  say  principally^  because  there  is  evidence  to  show 
that  this  legacy  formed  a  part  of  the  will  when  Mrs.  Bowditch  exe- 
cuted it  He  has  been  what  he  calls  out-door  clerk  to  Mr.  Teague, 
but  he  appears  now  to  be  a  tide  waiter  at  Gravesend.  He  was  there 
in  January,  1849,  and  he  begins  by  making  a  mistake  as  to  the  time 
of  the  execution  of  the  will,  which  he  afterwards  corrects.  He  states 
the  circumstances  attending  the  preparation  of  it,  and 'says  that  he 
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has  a  perfect  recollection  of  it,  irrespective  of  a  memorandam  which 
he  has  seen,  and  by  which  he  corrects  the  date.  There  was  no 
secrecy  in  the  office ;  Sympson  knew  and  Chappie  knew  the  contents 
of  the  instrument.  Chappie  also  deposes,  and  is  confirmed  by  a 
memorandum  in  the  office  book,  that  he  took  the  will  engrossed  to 
the  house  of  the  deceased ;  that  she  had  had  it  in  her  possession  three 
weeks ;  came  to  the  office  with  the  will  in  her  possession ;  declared 
she  had  read  it  over  at  home,  which  there  was  full  opportunity  to  do, 
and  that  it  was  like  the  former  will,  except  the  legacy  of  500/.  to  Mr. 
Teague,  he  being  one  of  the  executors.  Where  am  I  to  get  a  con« 
tradiction  to  this?  Am  I  to  take  it  upon  myself  to  say  that  Mr. 
Chappie  has  deposed  falsely  and  untruly  ?  It  is  a  corrupt,  deliberate, 
palpable,  gross  talsehood  if  these  things  did  not  occur.  The  reading 
over  undoubtedly  depends  on  this  witness,  confirmed  by  the  entry  in 
the  memorandum  book.  Now,  what  is  the  contradiction  between 
this  witness  and  Sympson  ?  Sympson  had  left  the  office,  and  he 
does  not  recollect  that  Chappie  had  gone  into  the  office  before  he 
was  called  in  to  attest  the  execution  of  the  will.  There  was  suffi- 
cient time  before  to  have  read  the  will  over,  and  I  cannot  conceive  on 
what  ground  it  is  that  I  am  not  to  believe  the  witness.  What  is  to 
impeach  his  character?  He  was  derk  to  Mr.  Teague,  undoubtedly; 
but  so  were  Sympson  and  Lawrence,  who  attested  the  codicil.  I  do 
not  know  that  that  is  to  affect  his  character,  unless  there  is  something 
else  to  damage  it.  Here,  then,  is  testimony  sufficient  to  support  an 
act  even  of  this  description,  where  the  instructions  were  taken  by  the 
person  to  benefit  under  them,  and  the  will  was  engrossed  by  his  clerk| 
executed  in  his  own  office,  and  attested  by  his  own  clerks.  I  cannot 
find  ground  on  which  I  can  disbelieve  the  witness.    I  may  con* 

{'ecture  —  I  may  be  prejudiced ;  but  I  cannot  take  upon  myself,  sitting 
lere  judicially,  to  say  I  can  lay  aside  or  depreciate  the  evidence  given 
by  this  person. 

Again :  is  it  likely  that  any  man  intending  a  fraud  would  lay 
before  the  deceased,  for  execution,  a  will  written  as  this  is,  —  so  dis* 
tinct  and  so  legible,  —  «  500^.  to  my  friend  Mr.  Teague  "  ?  For  I 
never  saw  a  will  more  fairly  engrossed;  I  never  saw  an  instrument  so 
perfectly  legible  as  this.  I  cannot,  therefore,  for  one  moment  suppose 
that  this  was  a  species  of  fraud  which  was  to  be  perpetrated.  Ap* 
parentiy  there  was  no  concealment  from  the  deceased :  the  will  was 
fairly  and  for  a  length  of  time  laid  before  her.  When  it  is  said  that 
Chappie  has  an  extraordinary  memory  of  minute  facts,  if  that  is  to 
detract  from  his  testimony,  I  must  say  there  are  no  minute  facts.  It 
must  be  wilful  and  corrupt  perjury  if  Chappie  did  not  audibly  and 
distinctiy  read  the  will  over  to  her ;  it  must  be  wilful  and  corrupt 
perjury  if  he  did  not  leave  the  wiU  at  Newington  on  the  6th  of 
January — if  he  did  not  show  her  into  the  clerk's  room.  Can  I  take 
a  person  to  be  wilfully  and  corrupdy  perjured  upon  the  mere  declara* 
tion  of  a  person  that  he  does  not  remember  to  have  seen  a  room 
opened  for  five  weeks  ?  or  on  the  statement  of  another  person,  who 
does  not  recollect  that  he  left  the  office  at  the  time  of  the  execution 
of  the  will  ?     It  is  impossible  for  the  court  to  hold  that  he  is  most 
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deliberately,  wickedly,  corraptly  perjured,  on  such  slight  facts  as  these. 
Is  there  nothing  else  to  confirm  all  this  ?  What  am  I  to  say  to  Mrs. 
Teasdale  ?  Who  is  she  ?  What  is  there  to  impute  to  her  ?  If  there 
was  not  the  suggestion  mentioned,  that  witness  is  corruptly  per- 
jured ;  for  this  is  a  minute  fact,  with  respect  to  which  she  could  not 
be  mistaken.  She  had  a  conversation  witli  the  deceased  in  Mr. 
Teague's  office,  who  had  recommended  her  as  a  lodger,  but  the  terms 
were  not  acceded  to.  The  deceased  told  her  in  the  first  instance  that 
she  meant  to  leave  Mr.  Teague  executor,  and  to  leave  him  a  sum 
that  might  be  of  use  to  him ;  and  afterwards  she  told  her  that  she 
had  made  h^  will,  and  left  Mr.  Teague  something  useful  to  him  and 
to  his  family.  There  is  nothing  to  meet  this  but  the  declarations  of 
the  deceased,  and  the  promise  she  had  made,  and  it  is  in  conformity 
with  what  appears  on  the  face  of  the  will.  The  evidence  of  Mr. 
Williams  is  to  the  same  effect,  and  it  all  corroborates  the  story  given 
by  Chappie.  Declarations  are  seldom  to  be  trusted ;  they  are  very 
often  insincere.  Under  all  the  circumstances  of  the  case,  I  have  no 
doubt,  with  respect  to  the  will,  that  it  is  the  act  of  a  capable  testatrix, 
executed  by  her  with  a  knowledge  of  its  contents,  and  an  intention 
to  give  eftect  and  force  to  the  bequests  contained  in  it  With 
respect  to  the  codicil,  I  do  not  see  the  necessity  for  it,  or  for  giving 
60/.  additional  to  this  gentleman  out  of  a  sum  of  1500/.,  which  was 
all  she  had  to  dispose  of.  But  here  we  have  the  testimony  of 
Chappie  to  the  reading  over,  and  the  declaration  of  the  deceased, 
that  she  had  appointed  Mr.  Teague  to  be  sole  executor.  I  am  of 
opinion,  therefore,  that  the  will  and  codicil  are  proved  to  be  those  of 
Mrs.  Bowditch,  executed  with  a  full  knowleage  of  tiieir  contents. 
Though  I  should  have  been  very  glad  to  give  l£e  benefit,  if  I  could 
have  found  grounds  for  it,  to  these  ladies,  yet  I  do  not  feel  justified 
in  setting  aside  such  evidence  as  is  given  by  the  witnesses  in  support 
•of  these  papers,  and  I  must  decree  probate  of  the  will  and  codicil  to 
Mr.  Teague  as  sole  executor.  With  respect  to  the  codicil  of  October, 
1848,  that  is  not  revoked  by  any  clause  in  the  codicil  of  the  Ist  of 
November.  I  do  not  know  that  it  is  necessarily  revoked  bv  that 
codicil.  It  is  very  true  there  is  a  repetition  of  legacies,  but  I  do  not 
know  that  that  necessarily  operates  as  a  revocation.  I  confess  I  feel 
it  difficult  to  know  how  to  dispose  of  the  codicil  of  October. 

Jenner.  The  legacies  are  the  same ;  but  in  the  codicil  of  Novem* 
ber,  there  is  this  clause :  '<  I  do  hereby  ratify  and  confirm  my  said  will 
in  every  respect,  except  where  the  same  is  hereby  revoked  and  altered 
by  this  my  present  codiciL" 

Sir  H.  Jenner  Fust.  That  would  seem  as  if  she  did  not  mean  to 
confirm  the  codicil ;  but  would  it  revoke  it  ?  Is  that  a  sufficient  indi- 
cation of  revocation  ?  What  is  the  law  as  it  now  stands  ?  A  codicil 
once  executed  cannot  be  revoked,  except  by  burning,  tearing,  or 
otherwise  destroying,  or  some  other  instrument  to  revoke  that  former 
instrument  At  the  time  of  the  execution  of  the  second  codicil,  she 
is  asked  what  she  had  done  with  the  first,  and  her  answer  is,  <^  I 
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have  destroyedi  or  I  will  destroy  it."     Therefore,  she  knew  that  codicil 
was  in  existence. 

Jenner.  It  occurred  to  me  by  these  words  that  she  had  destroyed, 
or  meant  to  destroy  it — that  she  executed  this  codicil  ammo  revo- 
eandi  of  the  other. 

Sir  H.  Jenner  Fust.  Is  this  an  intention  to  revoke  that  which  she 
knows  to  be  in  existence,  and  which  she  says  she  has  destroyed  or 
will  destroy  ?     I  think  the  party  must  take  probate  of  both. 


Ifiv  tv  0  %atxi>  t    (CTottrt. 

Parley  v.  Parley.' 

JqIj  1,  1851. 

Pleading  —  Evidence  —  Absence  of  Witness. 

In  a  suit  respecting  a  grant  of  administration  to  a  deceased  intestate,  between  the  allesed 
widow  and  the  brother,  the  widow  pleaded,  in  proof  of  the  marriage,  a  certificate  of  baptum 
of  a  child,  as  the  lawfnl  child  of  her  and  the  deceased,  written  and  signed  bj  the  officiating 
minister,  since  deceased,  and  attested  by  three  persons,  one  of  whom  was  alleeed  to  bt 
deceased,  another  to  be  in  New  South  Wales,  and  the  third  was  not  accounted  ror.  The 
certificate  did  not  purport  to  be  an  extract  fit>m  any  register  kept  by  public  aathority,  or 
otherwise :  — 

ffdd,  first,  that  such  certificate  could  not  be  receiyed ;  and,  — 

Secondly,  that  the  absence  of  the  two  sunriying  witnesses  must  be  satisfactorily  accounted 
for. 

James  Edward  Parlby  died  in  December,  1850,  intestate,  leavinff 
Sophia  Sylvester  Parlby,  alleging  herself  to  be  his  lawfnl  widow,  and 
G.  F.  Parlby,  a  brother,  who  denied  the  interest  of  the  alleged  widow. 
An  allegation  was  brought  in  in  support  of  the  marriage,  in  which 
the  fact  of  the  marriage,  cohabitation  in  several  places,  and  the  birth 
of  children,  were  pleaded.  The  seventh  article  pleaded,  that  the  said 
Sophia  Sylvester  Parlby,  being  at  Dunkirk,  in  France,  on  her  way  to 
Paris,  and  being  then  near  her  confinement,  and  in  an  ill  state  of 
health,  was  desirous  of  making  some  arrangements  as  to  the  disposi- 
tion, in  case  of  her  death,  of  certain  property  to  which  she  was  enti* 
tied;  and  in  order  to  secnre  the  better  identity  of  her  aforesaid 
daughter  by  her  baptismal  name,  and  for  other  reasons,  was  desirous 
of  having  her  baptized,  and  application  was  accordingly  made  to  the 
Rev.  B.  Bideont,  derk,  A.  M.,  the  then  licensed  officiating  Protestant 
minister  at  Dunkirk,  and  on  the  5th  of  February,  1831,  the  said  Rpv.  B. 
Bideout  duly  baptized  the  said  child,  (by  the  name  of  Ida  Sophia  Parl- 
by,) according  to  the  rites  and  ceremonies  of  the  church  of  England,  in 
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the  presence  of  divers  credible  persons,  who  then  and  there  duly  sab* 
scribed  their  names  to  an  official  certificate  of  such  baptism,  as  here- 
inafter specially  pleaded  and  set  forth.  And  the  party  proponent  doth 
further  allege  and  propound,  that  the  said  Sophia  Sylvester  P^rlby,  in 
consequence  of  such  her  ill  state  of  health,  was  unable  herseu  to 
attend  and  be  present  at  the  ceremony.  The  eighth  artlde  pleaded| 
that  there  is  not  any  authorized  or  formal  register  kept  of  baptisms 
solemnized  at  Dunkirk  by  the  Protestcuit  ministers  from  time  to  time 
officiating  there ;  and  the  party  proponent  expressly  alleges  and  pro* 
pounds,  that  no  entry,  or  any  authorized  or  formal  register,  was  ever 
made  of  such  aforesaid  baptism,  but  that  the  said  Rev.  jEL  Bideout,  im- 
mediately after  the  solemnization  thereof,  with  his  own  hand  drew 
and  wrote  out  a  certificate  of  such  the  baptism  of  the  said  Ida  Sophia 
Pariby,  and  duly  subscribed  the  same,  such  certificate  being  in  the 
words  and  form  following,  to  wit,  ^  Thb  is  to  certify  that  Ida  Sophia, 
daughter  of  James  Edward  Pariby  and  Sophia  Sylvester  his  wife, 
was  baptized,  according  to  the  rites  and  ceremonies  of  the  church  of 
England,  at  Dunkirk,  in  France,  the  6th  day^  of  February,  1831,  by 
me,  R.  Rideout,  A.  M.,  licensed  officiating  mmister  at  Dunkirk  afore- 
said." And  in  verification  of  the  truth  of  such  certificate,  Daniel 
Sutton,  and  Robert  H.  Sutton,  his  son,  and  a  female  servant,  Marie 
Gregorius,  who  were  severally  present  at  the  solemnization  of  such 
baptism,  respectively  subscribed  their  names  as  attesting  witnesses 
to  such  certificate.  The  ninth  article  pleaded  the  certificate  as  an 
exhibit,  and  the  handwritins^  of  the  Rev.  R.  Rideout,  and  the  identity 
of  the  parties,  in  the  usual  form.  The  tenth,  general  reputation  that 
the  child  so  baptized,  and  now  living,  was  the  lawful  child  of  the 
deceased  and  his  now  widow.  The  eleventh,  that  the  said  Rev.  R. 
Rideout,  clerk,  departed  this  life  several  years. since  at  Dunkirk  afore- 
said ;  and  Robert  H.  Sutton,  and  Daniel  Sutton  his  father,  respec- 
tively parties  attesting  the  certificate  of  the  baptism  of  the  said  Ida 
Sophia  Pariby,  in  the  eighth  article  pleaded  and  referred  to,  returned 
to  England  after  the  said  year  1831,  and  resided  at  Colchester,  in 
Essex,  and  about  fourteen  years  ago  quitted  England  for  New  South 
Wales;  that  subsequently  thereto  intelligence  was  received  of  the 
death  of  the  said  Robert  H.  Sutton  at  Hobart  Town.  And  the 
party  proponent  further  alleges  and  propounds,  that  the  said  Daniel 
Sutton,  if  living,  is  believed  to  be  still  resident  somewhere  in  New 
South  Wales,  but  where  more  particularly  he  is  unable  to  set  forth. 
And  the  party  proponent  further  alleges  and  propounds,  that  the  said 
place  of  residence  of  the  said  Marie  Gregorius,  if  alive,  is  altogether 
unknown  to  him.  The  twelfth  article  pleaded  the  handwriting  of 
Daniel  and  Robert  H.  Sutton,  in  the  usual  form. 

^  Jenner  and  Harding'^  for  the  brother.  The  certificate  is  not  admis- 
•aible.  If  any  person  was  present  at  the  transaction,  such  person 
should  be  produced,  in  which  case  the  certificate  will  be  a  n  necessary ; 
and  if  no  witness  can  be  produced,  still  the  certificate  cannot  be  made 
evidence.  It  is  not  a  document  made  under  public  authority,  but  a 
mere  private  memorandum,  to  which  the  fact  of  its  being  attested  can 
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give  no  additional  eifect :  it  may  be  at  the  most  compared  to  the  Fleet 
booksi  which  were  not  received.  Nor  is  it  like  a  declaration  made 
by  a  member  of  ihe  family,  for  neither  fieither  nor  mother  was  present 
at  the  time ;  and  even  if  the  mother  had  been  present,  the  dedaration. 
being  made  for  a  particcdar  object,  and  by  a  party  to  the  suit,  coula 
not  be  admitted.  And  the  eleventh  article  of  the  allegation  shows 
that  the  best  evidence  has  not  been  exhausted.  The  absence  of  Sut- 
ton and  Ghregoiius  is  not  sofficientiy  accounted  for.  [They  referred  to 
TayL  Evid.,  s.  1167.] 

Addcms  and  TSjriiSy  contra.  The  certificate  is  not  evidence  per  $e; 
it  is  pleaded  as  a  circumstance  in  the  case ;  and  where  that  is  so, 
and  the  object  for  which  such  a  document  is  intended  is  merely  col* 
latend,  so  much  strictness  is  not  required.  The  admission  <h  the 
certificate  will  save  expense,  bulk  of  evidence,  and  delay.  Besides, 
this  may  be  compared  to  a  pedigree  case,  which  is  open  to  evidence 
which  would  not  be  received  in  other  cases.  Coode  v.  Coode^  1  Curt 
755,  was  a  different  case.  In  Steadman  v.  Powell^  1  Add.  55,  the  mar^ 
riage  was  held  to  be  proved  by  circumstantial  evidence ;  and  in  Mel' 
tin  V.  Mellin^  2  Moo.  P.  C.  493,  a  marriage  certificate  from  the  Isle  of 
Man  was  made  an  exhibit  Hubback  on  Succession,  pt  2,  ch.  4,  as 
to  the  effect  of  the  ordinary  certificate. 

Sir  H.  Jenner  Fust.  The  question  raised  has  respect  to  a  grant 
of  administration  to  the  widow  or  the  brother  of  a  deceased  intestate. 
A  legal  marriage  is  pleaded,  and  if  it  be  proved,  and  no  cause  shown 
to  the  contrary,  the  widow  is  entitied  to  the  preference.  However, 
the  marriage  is  denied  by  the  brother,  and  the  allegation  in  support 
of  the  widow's  case  pleads,  amongst  other  things,  the  baptism  of  a 
child,  the  lawful  ofisprin^  of  that  marriage ;  and  in  supply  of  proof, 
a  certificate  of  such  baptism  is  pleculed  as  an  exhibit,  which  purports 
to  be  that  of  a  licensed  officiating  minister.  The  first  difficulty  in 
receiving  this  certificate  is,  that  there  apparently  exists  no  formal 
register  —  no  document  with  which  it  may  be  compared,  and  which 
might  show  preceding  or  subsequent  entries,  the  usual  course  being 
to  call  for  production  of  the  register  itself  at  the  hearing.  But  how 
is  this  so-called  certificate  entitled  tp  be  considered  evidence  ?  It  is 
a  mere  memorandum  that  Mr.  Rideout  baptized  a  child,  purporting 
to  be  the  child  of  such  and  such  persons.  It  affords  no  proof  what- 
ever of  the  fact  to  be  established.  I  doubt  if  the  certificate  of  the 
bishop,  which  has  been  referred  to,  would  be  received  as  evidence  of 
the  marriage.  And  Mellin  v.  MeUin  is  clearly  against  the  position  in 
support  of  which  it  was  cited ;  for  their  lordships  paid  no  attention 
to  the  certificate  in  that  case,  but  called  for  the  evidence  of  some 
person  present  at  the  marriage.  With  respect  to  the  eleventh  article, 
it  may  be -very  true  that  the  party  proponent,  that  is,  the  proctor,  may 
not  know  any  thing  of  the  persons  named,  but  the  party  to  the  suit 
may  know,  and  ought  to  show  due  diligence  in  producing  them,  or 
satisfactorily  account  for  their  absence.  I  shall  reject  all  that  arises 
out  of  the  certificate,  and  the  witnesses,  if  living,  must  be  produced^ 
or,  if  not  produced,  their  absence  accounted  for. 
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Laneuville  v.  Andebson.^ 

May  26,  1851. 

Practice  —  Act  an  Petition  in  principal  Cause* 

W.  A.,  an  Eng^hman  by  birdi,  made  an  English  will,  in  1843,  being  then  in  England,  and 
he  made  a  IVench  wilL  in  1848,  when  he  was  in  France.  He  possessed  large  real  and 
personal  estate  in  England,  a  honse  and  other  inconsiderable  property  in  raince.  An 
allegation  proponnding  the  will  of  1848,  and  pleading  W.  A.  to  have  been  domidled  in 
France,  was  aomitted,  when  an  act  on  petition  was  brought  in  on  behalf  of  the  person  in- 
terested nnder  the  will  of  1843,  submitting  that,  in  the  curenmstances,  the  will  of  1848,  if 
valid,  did  not  revoke  the  will  of  1843 :  ^ 

flflltf,  that  the  domidl  was  the  onljr  question  before  the  eonrt,  and  tiiat  the  bringing  in  tibe 
petition  was  contraiy  to  the  practice,  and  mnst  be  rejected. 

The  deceased  was  a  native  of  Ireland,  born  in  1774;  on  the  death 
of  his  father,  in  1830,  he  succeeded  to  a  considerable  real  estate  there, 
of  which  he  died  seized.  At  an  early  age  he  was  bronght  to  Eng- 
land, where,  with  the  exception  of  short,  temporary  absences,  be 
resided  till  the  year  1835.  From  the  year  1835,  till  his  death,  in  Decem- 
ber, 1849,  he  was  principally  resident  in  France ;  but  he  came  to  Eng- 
land every  year  for  a  few  weeks,  during  which  time  he  occupied 
lodging  at  Bristol,  where,  in  1843,  he  made  a  will,  of  which  he  ap- 
pointed his  nephew  sole  executor.  This  will,  duly  executed,  was 
placed  with  other  papers  of  importance,  and  left  in  England,  where 
it  remained  till  his  death.  In  1848,  being  in  France,  he  made  a  holo- 
graph will,  valid  by  the  French  law,  and  in  which  he  named  AL 
Laneuville  universal  legatee.  He  possessed  about  35flOOL  in  the 
English  funds,  a  house  and  other  inconsiderable  property  in  France. 
This  last  will  was  propounded,  on  behalf  of  M.  LaneuvUle,  in  an  al- 
legation which  originally  pleaded  a  variety  of  circumstances,  but,  in 
the  form  in  which  it  was  finally  admitted,  pleaded  merely  sufficient 
to  raise  the  question  of  domicil.  From  its  admission  in  that  shape, 
the  nephew,  who  was  the  other  party  in  the  cause,  asserted  an  appeal, 
which  he  afterwards  waived,  and  brought  in  an  act  on  petition,  al- 
leging briefly  the  circumstances  above  stated  in  relation  to  the  de- 
ceased, and  submitting,  that  if  the  will  of  1848  was  of  any  force  or 
validity,  still  that  if  the  very  facts  pleaded  in  the  allegation  were 
admitted,  and  on  the  face  and  appearance  of  the  two  documents  of 
1843  and  1848,  the  latter  would  be  of  no  force  or  validity  to  revoke 
the  former,  which  was,  therefore,  under  any  circumstances,  a  good  and 
valid  will,  so  far  as  regarded  the  testator's  estate,  both  real  and  per- 
sonal, in  Great  Britain  and  Ireland. 

Jenner  and  Bayford  opposed  the  admission  of  this  act   Two  courses 
were  open  to  the  nephew :  he  might  have  prosecuted  his  appeal,  or 
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have  brought  in  his  answer  to  the  articles  of  the  allegation ;  but,  in« 
stead  of  that,  he  has  taken  a  step  contrary  to  the  practice  of  the  coart| 
which  does  not  allow  a  petition  to  be  brought  in,  raising  the  very 
question  which  is  the  subject  of  the  principal  cause.  By  opposing 
the  allegation,  the  other  side  has  got  rid  of  every  thing  but  the  fact 
of  domicil ;  but  if  the  petition  is  admitted,  we  must  answer  it,  by 
alleging  all  the  circumstances  which  were  pleaded  in  the  original  al- 
legation, and  struck  out  as  irrelevant.  And  besides  this,  there  would 
be  two  causes  going  on  in  the  same  matter — one  by  plea  and  proof, 
the  other  upon  the  petition. 

Addams  and  Twiss^  contra.  The  question  is  one  of  convenience, 
and  the  case  may  be  more  speedily  and  with  less  expense  disposed  of 
in  this  manner.  That  is  an  answer  to  the  arrament  raised  upon  the 
practice  of  the  court  The  case  is  one  of  nrst  impression.  If  the 
deceased  had  died  intestate,  a  very  different  question  might  have  been 
raised ;  but  he  has  not  done  so ;  and  it  cannot  be  contended,  even  upon 
the  admitted  facts,  that  the  French  will  has  revoked  the  English  will ; 
and  the  French  courts  mav  determine  whether  the  latter  is  a  good 
will  for  the  purpose  of  passing  the  property  there.  It  is  not  a  ques- 
tion whether  the  French  will  be  good  or  not,  but  whether  the  will 
duly  made  in  England  is  revoked. 

Sir  H.  Jenner  Fust.  Every  one  of  the  arguments  now  addressed 
to  the  court  has  been  urged  before.  The  only  question  I  have  to  de- 
cide is,  whether  or  no  the  deceased  was  a  domiciled  Frenchman :  that 
will  be  determined  upon  the  allegation ;  and  if  the  admission  of  that 
allegation  was  not  satisfactory,  the  appeal  should  not  have  been 
waived.  As  to  this  act  on  petition,  it  is  a  novel,  and  I  will  venture  to 
say  an  unprecedented,  attempt,  which  ought  not  to  be  encouraged, 
I  shall  reject  it,  and  direct  the  answers  to  the  allegation  to  be 
brought  in. 
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July  1,  1851. 

1  Vict.  c.  26,  s.  9  — Foot  or  End. 

The  first  thirteen  lines  of  the  will  propounded  were  written  by  the 
deceased,  who,  being  too  feeble  to  continue  writing,  requested  6.  M. 
L.  to  go  on  writing  it  from  his,  the  deceased's,  dictation.  C.  M.  Ii. 
accordingly  proceeded  with  and  completed  the  writing,  which  ex- 
tended to  the  bottom  of  the  third  page  of  the  paper,  leaving  space 
sufficient  for  the  signature  of  the  deceased ;  but  C.  M.  L.,  finding 
there  would  not  be  room  for  the  whole  of  the  attestation  clause  on  the 
third  page,  wrote  that  clause  on  the  upper  part  of  the  fourth  side,  on 
which  side,  and  near  the  top,  the  deceased  made  his  signature.  The 
only  question  was,  whether  this  signature  was  at  the  foot  or  end  of 
the  will ;  and  that  point  having  been  frequently  determined,  at  least 
on  motion,  inprecisely  similar  cases,  (see  note  to  Ghods  of  Anderson^ 
15  Jur.  92 ;  1  Eng.  Rep.  634,)  the  case  would  not  have  required  notice, 
but  for  a  decision  by  the  Court  of  Delegates  in  Ireland,  on  the  17th  of 
June,  in  Derenzy  v.  Twrnety  where  the  will  was  written  on  two  sides 
of  a  sheet  of  paper,  and  came  down  to  within  about  two  inches  of  the 
bottom  of  the  second  page,  which  were  left  blank ;  then,  at  the  top  of 
the  third  page,  the  attestation  clause  was  written,  at  the  side  of  which 
the  signature  of  the  testatrix  was  affixed,  and,  immediately  under, 
those  of  the  witnesses.  There  were  no  facts  in  controversy  in  the 
case,  there  being  a  consent  admitting  all  the  facts ;  and  one  of  these 
was,  that  the  gentleman  who  drew  the  will,  and  witnessed  it,  con- 
ceived  that  it  was  essential  that  there  should  be  an  attestation  clause, 
and  there  would  not  have  been  room  for  the  attestation,  as  he  drew 
it,  at  the  bottoni  of  the  second  page,  so  he  carried  it  on  to  the  third 
side,  and  there  placed  the  seal  for  the  testatrix ;  and  that  court,  ad- 
verting to  the  several  cases  decided  in  England  upon  the  point,  held 
the  will  to  have  been  well  executed. 

Addams^  Tenner ^  Hardinffj  iJ.  PhiUimore^  and  Spinks  were  heard  for 
the  several  parties. 

Sir  H.  Jenner  Fust  rejected  the  allegation  propounding  the  will, 
observing  that  the  judgment  of  the  court  in  Ireland  was  not  an  au« 
thority  to  bind  the  courts  of  probate  here. 


1  15  Jut.  850. 


ECCLESIASTICAL  COURTS,  1851.  599 

Brown  v,  Nicfaolls. 

1 — — • f 


Brown  v.  Nicholls.^ 
June  18,  1851. 

Practice  —  Administration  de  Bonis  with  Will  annexed —  Substituted 

Legatee  for  Life  —  Substituted  legatee. 

A  sabstitated  legatee  for  life  ib  entitled  to  letters  of  administration  de  bonis  with  the  will  an- 
nexed, in  preference  to  a  sabstitated  legatee ;  bat  where  there  is  a  donbt  whether,  under 
the  terms  of  the  will,  the  person  claiming  as  legatee  for  life  is  entitled  as  snch,  the  grant 
will  be  made  to  the  legatee  whose  interest  is  admitted. 

In  the  will  of  Mary  Davies,  the  following  clause  occarred :  "  I  give 
and  bequeath  the  sum  of  1150^,  other  part  of  the  said  stock  now 
standing  in  my  name  as  aforesaid,  unto  the  said  Edward  Tomkins 
and  Edward  Harding,  and  the  survivor  of  them,  and  the  executors 
or  administrators  of  such  survivor,  upon  the  trusts,  and  to  and  for  the 
ends,  intents,  and  purposes  hereinafter  declared  of  and  concerning  the 
same  —  that  is  to  say,  upon  trust  that  they  do  and  shall  apply  the 
interest,  dividends,  proceeds,  and  profits  of  the  said  sum  ot  1150/. 
stock,  from  time  to  time,  as  the  same  shall  become  due  and  payable, 
unto  Davies  Morris  Middleton  Brown,  otherwise  John  Davies,  now 
or  late  of  his  majesty's  ship  Pluto,  mariner,  for  and  during  the  term 
of  his  natural  life ;  and  from  and  immediately  after  his  decease,  upon 
trust  to  pay  the  interest,  dividends,  proceeds,  and  profits  of  the  said 
securities,  from  time  to  time,  as  the  same  shall  become  due  and 
payable,  unto  his  wife,  if  she  shall  happen  to  survive  her  said  hus- 
band; and  upon  trust,  immediately  alter  the  decease  of  the  said 
Davies  Morris  Middleton  Brown,  otherwise  John  Davies,  and  his 
said  wife,  or  the  survivor  of  them,  to  pay  and  divide  the  said  stocksi 
funds,  or  securities  unto  or  between  all  and  every  the  children  of  the 
said  Davies  Morris  Middleton  Brown,  otherwise  John  Davies,  law- 
fully begotten,  share  and  share  alike,  if  more  than  one ;  and  if  only 
one  child,  then  to  such  only  child :  but  in  case  it  sliall  happen  that 
the  said  Davies  Morris  Jmddleton  Brown,  otherwise  John  Davies, 
shall  depart  this  life  without  leaving  lawful  issue  of  him  surviving, 
then  upon  trust  Uiat  they,  my  said  trustees,  and  the  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor,  do  and  shall, 
from  and  immediately  after  the  decease  of  the  said  Davies  Morris 
Middleton  Brown,  otherwise  John  Davies,  and  his  said  wife,  or  the 
survivor  of  them,  pay  the  interest,  dividends,  proceeds,  and  profits 
of  the  said  stocks,  funds,  or  securities  unto  the  said  John '  NichoUs 
during  the  term  of  his  natural  life;  and  from  and  immediately 
after  his  decease  I  give  and  bequeath  the  said  last-mentioned  stocks, 
fundd,  or  securities  unto  and  equally  between  all  and  every  his 
children.''  Davies  Morris  Middleton  Brown  had  never  been  married 
at  the  death  of  the  testatrix,  which  took  place  in  1815 ;  but  in  1817| 
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he  married  J.  B^  who  was  a  stranger  to  the  testatrix,  and  by  whom 
he  had  two  children,  who  died  in  their  infancy.  J.  B.  died  in  1830| 
and  in  the  same  year  he  married  his  second  wife,  who  survived  him, 
and  now  applied  for  letters  of  administration  with  the  will  annexed 
of  Mary  Civics,  left  tinadministered,  as  a  legatee  for  life  substituted 
in  the  said  wilL  This  application  was  opposed  on  behalf  of  F. 
Nicholls,  one  of  the  natoral  and  lawful  children  of  John  Nicholls,  and 
as  such  a  legatee  substituted  in  the  same  wilL  The  facts  were  ad« 
mitted,  and  the  only  question  raised  in  the  act  on  petition  and  in 
argament  was,  whether  the  widow  of  Davies  Morris  Middleton 
Brown,  in  the  circumstances  of  the  case,  took  any  interest  in  tiie 
fund  under  the  will 

Addamt^  for  the  widow,  cited  P^ppm  v.  Bickford^  3  Ves.  570. 

Harding^  for  F.  Nicholls,  referred  to  1  Jarm.  Wills,  284. 

Sir  H.  jENNsa  Fust.  The  point  in  this  case  belongs  to  the  learn- 
ing of  another  court,  and  I  should  be  unwilling  to  decide  it  Sup- 
posing I  were  to  decree  the  grant  to  the  widow,  I  should,  in  fact, 
decide  that  she  was  entitled  to  a  life  interest,  whilst,  in  allowing  the 
other  party  to  take  the  grant,  I  decide  nothing,  and  leave  the  case  to 
a  court  of  construction.  It  certainly  is  the  usual  practice,  that  the 
substituted  legatee  for  life  should  be  preferred ;  but  in  this  case  there 
is  a  doubt  whether  the  widow  is  entitled  to  that  character,  and  there 
is  no  doubt  that  MchoUs  is  entitled  to  part  of  the  fund  ultimately. 
For  these  reasons,  I  think  it  better  to  aecree  the  administration  to 
Nicholls,  with  justifying  security. 
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ACCUMULATION, 

Thdlu89on  Ad  ^  Tenani  far  Life.]  A  testator  gave  a  legacy  of  50001.  to  A.  on  ber 
marriage,  and  ^ve  the  residue  of  hie  personal  estate  to  B.  for  life,  with  remainder 
to  C«,  and  died  m  1825.  Upwards  of  twentjr-one  years  elapsed  ftom  the  death  of 
the  testator,  and  A.  was  not  married.  B.  died  in  183^  ana  the  twenty-one  yean 
from  the  death  of  the  testator  expired  in  1846»  At  this  time  the  legacy  fund  con- 
sisted, first,  of  the  original  legacy ;  and,  secondly,  of  the  interest  on  the  legacy 
accumulated  for  the  twenty-one  years,  called  **  the  accumulation  fund : "  — 

Hddj  that  the  interest  of  the  50002.  accrued,  and  to  accrue,  between  1846  and  the 
death  or  marriage  of  A.,  belonged  to  CL ;  that  the  interest  on  such  part  of  **  the 
accumulation  fund "  as  was  produced  between  1835  and  1838,  accrued,  and  to 
accrue,  between  1846  and  the  death  or  marriage  of  A.,  belonged  to  the  personal 
representatives  of  B. ;  and  that  the  interest  on  va»  reomining  part  of  *^  the  accumu- 
lation fund "  accrued,  and  to  accrue  in  like  manner,  belonged  to  C.  Morgan  v. 
Morgan,  130. 

ACQUIESCENCE. 
See  buuircTioif,  L 

AFFIDAVIT. 

1.  h^jundwn  —  Remai — CbsMmm  Onfcr  —  AwmykdBSL]  The  eommoa  injunetion 
havinff  been  dissolved  on  the  merits  shown  by  the  amwer,  the  plaintifis  amended 
their  Dili,  and  upon  an  affidavit  verifying  in  general  tenns  the  trvth  of  the  amend- 
ments, affain  obtained  an  order  for  the  oommon  order  s  — 

BUd,  that  me  defendant  eonid  not  contradict  that  affidavit,  but  that  it  was  open  to 
the  defendant  to  show  that  the  answer  would  not  affiird  the  |^nti£b  a  defence  at 
law,  and  that  the  amendments  did  not  materially  vaiy  te  onginal  case.  Zulu0Ut 
V.  Vineni,  123. 

3.  Tmt  for  JSUng.] 

See  Practicx,  3. 

AMENDED  BILL. 

ig^undion  —  Revival — Common  Order,]  The  common  injunction  having  beendie- 
eolved  on  the  merits  shown  by  the  answer,  the  plaintifn  amended  their  bill,  and 
upon  an  affidavit  verifying  in  generd  terms  the  troth  of  the  amendmenti,  again 
detained  an  order  for  the  common  order :  — 

Bddj  that  the  defendant  could  not  contradict  that  affidavit,  but  that  it  was  open  to 
the  defendant  to  show  that  the  answer  would  not  afford  the  jdaintifi  a  defence  at 
kw,  and  that  the  amendments  did  not  materially  vary  the  original  case.  Zulutta 
V.  FMwn<,123.  ~ 

VOL.   VI. 


602  INDEX. 

Chaaoeiy. 

ANSWER. 

Inm^ficiefiev.]  »  A  defendant,  in  his  answer  to  the  usaal  interrogatoiy  as  to  deeds,  &c^ 
stated  that  he  had,  in  the  schedule  thereto,  set  forth  a  list  of  all  the  deeds,  &c, 
relating  to  the  matters  in  question  in  the  suit,  and  traversed  the  interrogatory.  One 
of  the  items  in  the  schedule  was  ^  Banker's  Pass  Book : "  — 

Hddy  that  this  description  was  sufficient    Houghton  v.  Bamett,  131. 

Bee  IlCPEETINENCE, 

APPOINTMENT. 
See  Trustees,  1. 

APPORTIONMENT. 
SeeREKTS. 

ATTORNEY  GENERAL. 
See  JumisDicTioir,  1. 

BEQJJESrD. 
See  Accumulation.    Legact.    Will. 

BILL  TO  REDEEM. 
See  Mortgage. 

BILL  OF  SALE. 
See  Mortgage. 

CASES  APPROVED,  CONDEMNED,  Slc. 
f\>dm  T.  Fmney,  4  Russ.  428,  disapproved.    97. 

CHARGING  ORDER. 
See  Stop  Order. 

CHARITY. 

PMion  under  Sir  Samud  BomOhfi  Ad  —  Minion — Momey  (hneral]  By  the  deed 
founding  a  charity  it  was  provided,  that  when  the  feoffees  of  the  estatM,  fourteen 
in  number,  should  be  reduced  to  four,  ten  more  should  be  appointed.  The  number 
of  feoffees  having  become  reduced  to  three,  they  presented  a  petition  under  the 
Stat  52  Geo.  3,  c.  101,  for  a  reference  to  the  master  to  appoint  new  feoffees  in  trust 
The  reference  being  made,  pending  the  proceedinos  under  the  order,  the  school- 
master died,  and  it  bein^  necessary,  pursuant  to  the  foundation  deed,  that  the  office 
should  be  filled  up  within  a  month  by  the  trustees  and  certain  clergymen,  notice 
was  forthwith  given  of  an  election.  A  motion  was  made  bv  one  of  the  three  sur- 
viving trustees,  that  the  election  should  be  postponed  until  the  whole  number  of 
fboffees  had  been  completed ;  but  the  court  refused  to  interfere.  BuUerwick  Eru 
SduHdy  in  re,  104. 

CHARITY  DEED. 
CbiMfrudum  of.] 

See  Hall's  Charity,  m  re,  150. 

CODICIL. 

See  Will. 

COMMISSIONERS. 

Re$  —  Dq)osiiu>n$  —  Lien,]  In  the  absence  of  a  special  agreement,  a  commissioner 
for  the  examination  of  witnesses  will  not  be  required  to  file  the  depositions  taken 
in  the  cause  without  payment  of  his  fees.    PeUn  v.  Beer,  63. 


INDEX.  608 


Chanoery. 


COMMON  CLAIMS. 
See  Pbactick,  8.  « 

COMPANIES  CLAUSES  CONSOUDATION  ACT. 

1.  RigM  to  EreeutunL]  By  the  36th  section  of  the  Companies  Clauses  Consolidation 
Act,  1845,  all  creditors  of  a  company  have  a  right  of  levying  execution  against  the 
property  or  effects  of  the  company.    RuanU  v.  Ead  Anglian  RaUtK^  Co,^  137. 

2.  Band  CrediionJ]  The  44th  section  of  the  same  act  declares  that  the  obligees  of 
railway  bonds  shall  be  entitled  to  be  paid  oat  of  the  tolls  or  other  property  or 
effects  of  the  company,  without  preference  on  account  of  the  date  of  the  bond :  — 

3.  EquitahU  LienJ]  HeU  upon  the  construction  of  the  36th  and  44th  sections,  that 
the  44th  section  did  not  create  a  specific  lien  in  favor  of  bond  creditors  upon  the 
tolls  or  other  property  or  effects  of  the  company,  and  that  this  construction  is  not  al- 
tered by  the  32d  section  of  the  special  act,  (ut  infra,)  Jb, 

4.  Reeeivar,]  By  the  53d  and  64th  sections  of  the  Companies  Clauses  Consolidation 
Act,  mortgagees,  who  should  by  the  special  act  be  empowered  to  enforce  their 
claims  by  the  aj^intment  of  a  receiver,  were  authorizea  to  apply  to  two  justices 
for  the  appointment  of  a  receiver  of  the  whole  or  a  competent  put  of  the  tolls  or 
sums  liable  to  the  payment  of  such  interest,  or  such  principal  uid  interest,  &c.  A. 

5.  By  the  32d  section  of  the  special  act,  mortgagees  and  bond  creditors  were  de- 
clared to  be  entitled  to  be  paid  pari  passu,  and  without  preference  one  above  the 
other,  out  of  the  tolls  and  other  estate  and  effects  of  the  company.  And  by  the 
33d  section  of  the  special  act,  it  was  declared  that  it  should  be  lawful  for  the  mort- 
gagees or  bond  creditors  of  the  company  to  enforce  the  payment  of  the  arrears  of 
principal  and  interest  by  the  appointment  of  a  receiver :  — > 

HeM^  that  the  receiver  spoken  or  in  the  33d  section  is  the  receiver  to  be  appointed  by 
two  justices  under  the  53d  and  54th  sections  of  the  Companies  Qauses  Consolida- 
tion Act,  and  that  the  33d  section  did  sot  extend  the  rights  of  the  bond  credtos 
as  regarded  an  equitable  lien.  A. 

6b  Pradice.]  Bond  creditors  of  the  company  having  obtained  an  order  of  the  court 
below  appointing  a  receiver,  which  this  court  was  of  opinion  they  ought  not  to  have 
obtained,  an  execution  creditor  was  allowed  to  levy,  notwithstanding  the  goods  and 
effects  were  in  the  possession  of  the  receiver ;  and  the  court  declined  to  order  that 
the  execution  creditor  should  be  examined  pro  inUrtut  tuOf  all  the  Acts  necessaiy 
fa  the  decision  being  before  the  court  upon  petition,  ib. 

COPYHOLDS. 
See  Husband  aud  Wifb,  3. 

COSTa 

1.  JaintsUxk  Compamea  Winding^  Ad$,'\  A  suit  was  instituted  before  the  passing 
of  the  Joint-stock  Companies  Winding-up  Acts,  for  the  winding  up  the  afiairs  of  a 
company.  The  bill  was  dismissed,  with  costs,  as  against  some  or  the  defendants. 
An  order  was  afterwards  made  under  the  Joint-stock  Companies  Winding-up  Acts 
for  the  winding  up  of  the  companjr's  afikirs,  and  the  official  manager  petitioned  to 
have  the  money  m  court  in  tne  suit  paid  to  him.  The  defendant,  against  whom 
the  bill  had  been  dismissed,  with  costs,  appeared,  although  not  served  with  the  pe* 
tition,  and  asked  for  payment  of  those  costs  out  of  the  fund,  on  the  ground  tnat 
they  had  no  means  of  getting  them  from  the  plaintiff;  and  the  court  ordered  those 
costs,  and  also  their  costs  of  appearing  on  the  petition,  to  be  paid  out  of  the  fund 
accordingly.     Walwortk  v.  tfott,  50. 

3.  Solidtor —  Taxation,]  A  solicitor,  who  sold  his  business,  but  who  continued  to 
conduct  a  suit  in  chancery  in  the  office  as  the  agent  of  one  of  the  plaintifis,  inde- 
pendently of  the  solicitor  who  had  purchased  the  business,  will  not  be  allowed  to 
deny  his  agency,  or  to  strike  from  the  bills  of  costB  of  such  solicitor  the  costei  of 
proceedings  which  had  1>een  incurred  by  a  mistake  made  in  conducting  the  cause ; 
and  a  petition  for  the  taxation  of  the  bills  of  costs  under  special  circumstancea 
was  dismissed,  with  costs.     Gedye^  in  re,  53. 

8.  Taxation  q/:] 

Bee  Blacxmobx,  m  re,  10.    MomTOAex. 
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COUNSEL'S  NOTESL 
See  PftACTicE,  1* 

DEED. 

• 

JUgat  RBpn$eniaii9e9 —  CkmsbrueHmL]  The  words  **  legal  lepreeentativeB  "  wed  in  % 
deed,  canaot  be  acted  open  by  the  court,  anless  some  context  be  found  in  the  deed 
to  eaplain  theoL    T^^^puig  v.  Howard^  99. 

DEPOSITIONa 
See  CoMioBsioiniEB* 

DBVISAVrr  VEL  NON. 
See  Will,  3. 

DIVIDENDa 

L  EriaU  fir  Lj^]  The  dividends  of  a  sum  of  stock  were  ordered,  npon  petition, 
to  be  paid  to  A*  for  her  lifei  and,  after  her  decease,  to  R  for  her  life ;  but  an  order 
for  the  transfer  of  the  fond,  after  the  death  of  the  sorviTor  ^  them,  was  lefosed. 
U/mdaiu  Tnui^  in  re,  60. 

%  Proapettive  Order.]  The  diTidends  of  a  small  som  of  stock,  arising  fmm  the  par* 
chase  moDey  of  real  estate  taken  by  a  railwaj  company,  were  ordered  to  be  paid 
to  a  par^  claiming  under  a  will,  np6n  production  of  the  probate  copy,  with  as  affi- 
darit  that  it  had  been  examined  and  was  correct  Pk 

DISCOVERY. 
S^  PaoDVCTioir  or  Documzhtb. 

EVIDENCE. 

PhMUTi  ^^fidamL]  A  plaintiff's  affidavit  in  suj^Kirt  of  a  claim  will  be  treated  ss 
evidence  where  taete  is  no  opposition  or  conflict  of  affidavits.    Skardhw  v.  GtsUf  69. 
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EXCEPTIONa 

See  PiuLcncx,  3» 

FEE& 
See  CoKMissioHsmt. 

GRAMMAR  SCHOOL. 

See  JuaisnicTioir. 


GUARDIAN. 

1.  JMbC^.I  Th^-eoQit  will  not  appoint  a  mother  to  be  the  ffoardian  of  her  children 
without  navittg  some  information  as  to  the  fkmily  of  the  fouier*    Cook,  in  re,  47. 

2.  Pdiium  —  Mzi  Driend]  A  petition  by  infants  for  the  appointment  of  a  guardian 
ought  to  be  presented  by  them  oy  their  next  friend.    JRumfTs  Etkde,  in  re,  65. 

HEIR  AT  LAW. 
See  Will,  2. 

HUSBAND  AND  WIPB. 

1.  Seitkment  on  Wife.]  Althouffh  the  fund  in  court  bebnging  to  a  married  woman  is 
less  than  9002.,  she  is  entitled  to  have  the  whole  of  it  se^ed  upon  her,  the  husband 
being  insolvent    CWfer'f  3Vitf(,  97. 

9.  The  case  of  Fodm  v.  Finney^  4  Russ.  428,  asserting  a  contrary  doctrine,  disap- 
proved'of.  ift. 
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3.  Ikerufiir  Sole.]  Copyhold  estates  were  sold  for  payment  of  legacies,  under  an 
order  of  court,  which  directed  all  proper  parties  to  join  in  surrendering  the  prop- 
erty. The  purohasevs  of  three  lots  paid  their  purchase  money  into  court,  and 
required  a  surrender  to  he  made  to  them.  The  legal  estate  was  vested  in  a  mai- 
ried  woman,  who  wrote  to  the  purchasers  of  two  of  the  lots,  disputing  the  legality 
of  the  saJe  and  refhsing  to  convey,  hut  she  gave  no  refusal  as  to  the  <Hher  lot  Her 
husband,  who  was  interested  in  the  estate  through  her,  gave  no  refural  as  to  any 
of  the  lots.    Upon  a  petition  by  the  plaintiA,  under  the  13  &  14  Vict  c.  60 :  — 

HMf  that  the  rerusal  enabled  the  court  to  make  an  order  that  the  married  woman,  or 
some  person  in  her  place,  should  surrender,  but  that,  where  there  had  been  no 
l^fusal,  the  court  would  not  make  any  order  either  on  the  husband  or  the  wife. 
Rotdey  v.  Mana^  124. 

HM^  also,  that  if  the  husband  and  wife  had  refused  to  execute  a  proper  deed,  this 
court  would  have  made  an  order  vesting  the  estate  in  the  purchasers,  but  that  the 
notice  served  did  not  enable  the  court  to  make  the  order.  76. 

Hddj  also,  that  the  husband  and  wife  coold  not  raise  any  objection  to  the  petition  for 
multifariousness,  though  it  was  presented  by  several  parties  having  several  inter* 
ests.  i&, 

IMPERTINENCE. 

BepdUimu]  The  defendants,;  in  their  third  further  examination  before  the  master, 
annexed  6.ye  schedules  to  their  examination,  in  which  a  large  mass  of  matter  set 
forth  in  their  previous  examinations  was  repeated :  — 

Hetdy  that  the  repetitions  were  impertinent ;  and  it  was  referred  to  the  master  to  ex- 
punge them.    Mfiey  v.  Mfire^y  39. 

INFANT. 
See  GuAKDiAjr.    MAZiiTBirAifCX. 

INJUNCTION. 

1.  MUappHeation  of  Capital  —  f^equiucenet.]  Though  a  shareholder  in  a  railway 
company  has  an  equity  to  have  an  injunction  to  restrain  the  directora  from  applying 
the  funds  of  the  companv  in  the  completion  of  a  part  only  of  the  line  with  a  view 
to  the  abandonment  of  the  remainder,  yet  where  the  shareholder,  with  the  knowl- 
edge of  the  intention  to  abandon  the  greater  part  of  the  line,  remained  passive  for 
eieiiteen  months,  while  the  directors  were  expending  large  sums  in  the  completion 
of  the  remainder,  the  court  refused  to  interfere  by  mjunction.  Graham  v.  Birken' 
heady  ^c,  RaUteay  Co^  132. 

3.  Surd  of  compounding  MedidneBJ]  A  party  was  restnined  from  using  the  secret 
of  compounding  a  medicine  not  protected  by  patent,  it  appearing  that  the  secret 
was  imparted  to  him,  to  his  knowledge,  in  breach  of  faith  or  contract  Moriaon  v. 
Moat,  14. 

8.  In  June,  1833,  Morison,  the  sole  inventor  and  proprietor  of  a  medkioe  not  pro- 
tected by  patent,  upon  the  occasion  of  entering  into  partnenhip  with  Dfoat,  as 
manufacturers  and  venders  of  the  medicine,  for  the  purposes  of^  the  partnership, 
communicated  to  the  latter  the  secret  of  compounding  the  medicine.  By  the  part- 
nership deed  either  party  was  empowered  to  mtroduce  another  partner,  by  deed,  to 
be  attested  by  the  other ;  and,  by  mutual  bonds  of  even  date,  Morison  bound  ham- 
self  not  to  communicate  the  secret  of  compounding  the  medicine  to  any  person 
except  a  partner  so  introduced ;  whilst  Moat  bound  himself  not  to  communicate 
such  secret  to  any  person  whomsoever.  Morison  afterwards  introduced  his  sons, 
the  plaintifis,  into  the  partnership ;  and  Moat,  shortly  before  his  death,  in  breach  of 
his  bond,  communicated  the  secret  to  the  defendant,  his  son ;  and  then,  by  deed, 
duly  attested  bv  Morison,  appointed  the  defendant  his  successor  in  the  pojrtnershin. 
Shortly  after  the  death  of  Moat,  the  defendant  joined  Morison  and  the  plaintiflny 
who  were  ignorant  that  he  had  obtained  a  knowledge  of  the  secret,  in  executing  a 
pBvtnenhip  deed,  containing  a  clause  declaring  the  defendant  a  sleepirig  partne^ 
and  another  clause,  by  which  the  partners  covenanted  not  to  divulge  the  secret  of 
compounding  the  medicines  to  any  person  whomsoever.  The  defendant  also  after- 
wards executed  deeds  reciting  that  the  sole  property  in  the  secret  was  in  Morison. 

51* 
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MoriBon  afterwards  died,  having  b^  will  bequeathed  his  nroperty  in  the  secret  to 
the  plaintifib.  After  the  determination  of  the  partnership,  tne  defendant  made  use 
of  his  knowled^  of  the  secret  commonicated  to  him  by  his  father,  in  manufactur- 
ing medicine,  which  he  sold  as  the  medicine  originally  manufactured  by  Morison. 
Upon  the  application  of  the  plaintifl^  the  court  granted  an  injunction  restrainine 
the  defendant  from  selling,  under  the  title  or  designation  of  **Morison's  Medicine, 
any  medicine  manufactured  by  the  defendant ;  and  also  from  compounding  any 
medicines  according  to  the  secret  mtotioned  in  the  plaintiffs  bill,  and  from  m  any 
way  making  use  of  such  secret  lb. 

4,  BUeal  ContracL]  Where  the  directors  of  a  company  had  entered  into  a  contract, 
the  legality  of  which  was  doubtful,  to  expend  money  in  laying^  down  rails,  they 
were  restrained,  at  the  suit  of  some  of  the  shareholders,  from  laying  down  the  rails 
till  tiie  validity  of  the  contract  had  been  decided  upon  at  law.  j£man  t.  Rvffbrdj 
106. 

INSPECTION. 

Mni-doA  Companies  Wtndmg-^  Ada  —  DocumenU  —  Omitfort.]  Creditors  of  a 
company  ordered  to  be  wound  up  filed  their  claims  before  the  master,  who,  on  their 
application,  gave  leave  to  inspect  documents  in  the  hands  of  the  official  man- 
affer:  — 

HtSt^  on  a  motion  by  contributories  to  discharge  the  order,  that  the  creditors  were 
entitled  to  the  inspection.    Walker j  ez  parte,  51. 

INTEREST. 

On  Legaof.]  A  testator  bequeathed  a  le^cy,  payable  to  the  legatee  at  the  age  of 
twenty-one,  with  interest  from  his  deaUi,  ana  died  in  1840.  The  legatee  attained 
the  age  of  twenty-one  in  1850,  and  filed  a  common  claim  for  the  legacy,  with  in- 
terest, from  her  majority,  and  obtained  a  decree  for  the  pavment  of  the  amount 
claimed,  and  received  the  money.  The  legatee  afterwards,  having  discovered  that 
she  was  entitled  to  interest  from  the  testator's  death,  filed  another  common  claim 
for  this  interest :  — 

Held^  that  she  was  entitled  to  this  interest,  but  that  she  ought  to  have  made  it  the 
subject  of  a  special  claim.    MatthewB  v.  Pineomb,  70. 

See  Tru8T£X8.    AccuMnuLTioir. 

JOINT-STOCK  COMPANIES  WINDING-UP  ACTa 

See  Costs,  1. 

JUDGMENT. 
See  Stop  Order. 

JURISDICTION. 

1.  SUU.3ffi  Vid.c.77  —  Sir  Samud  RomiUfs  Ad  —  AUomey  GtneraPa  CerHfieaie.] 
Where  a  petition  is  presented  under  Sir  Samuel  Romilly's  Act,  and  in  the  matter 
of  the  act  3  &  4  Vict.  c.  77,  the  court  has  jurisdiction  to  make  a  declaration  as  to 
the  dismissal  of  a  master  of  a  grammar  school,  although  the  attorney  general's  cer- 
tificate is  not  obtained,  the  court  having  previously  ma!de  order  for  the  management 
of  the  school  under  Sir  Samuel  Romilly's  Act  GodmandiuUr  Grammar  School^ 
in  re,  46. 

2.  Orders  of  court  do  not  take  away  its  general  jurisdiction.    CoyU  v.  AUeynt^  64. 

LEASE. 
See  Rents. 

LEGACY. 

Btqwd  oflnteresL]  A  testator  bequeathed  to  his  wife  the  interest  of  the  capital 
sum  of^lOOOt,  for  her  sole  use  and  benefit,  independent  of  any  husband  she  miffht 
marry,  and  her  receipt  alone  to  be  a  sufficient  discharge  to  his  executors.    He  iJso 

SLve  his  china,  plate,  &c.,  to  his  wife  absolutely,  and  the  residue  equally  between 
8  two  brothers :  — 
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Bdd^  that  the  ^ft  of  the  interest  of  lOOOL  was  tantamoant  to  an  absolute  bequest  of 
the  capital.    Htmphny  v.  AnnpArey,  113L 

See  Inteexst. 

LEGAL  REPRESENTATIVES. 
See  DxsD. 

LIEN. 
See  CoMMiBsioifXEs. 

LIMITATIONS,  STATUTE  OF. 

1.  Produce  qf  Real  EaUUe  dirtded  to  be  sM^Skde  Demands.]  A  tesUtor,  07  his 
will,  devised  his  real  estate  to  A.  and  B.,  on  the  usual  trusts,  for  sale,  and  directed 
them  to  pay  a  share  of  the  purchase  moneys  to  A.  The  testator  died  in  Februaryy 
1816,  and  A.  and  B.  proved  the  will  A.  died  in  October,  1817.  R  died  in  IB&i 
having  appointed  C.  his  executor.  Letters  of  administration  of  A.'s  estate  were 
granted  to  D.  in  June,  1850.  A  claim  filed  by  D.,  the  administrator  of  A.,  against 
U.,  the  executor  of  B.,  in  respect  of  the  share  of  the  purchase  moneys  of  the  tee* 
tator's  estate  given  to  A.,  was  dismissed,  with  costs,  but  without  prejudice  to  a  suit 
Paweey  v.  BtvneSj  66. 

2,  Whether  the  produce  of  real  estate  directed  to  be  sold  is  a  '^  sum  charged  upon  or 
payable  out  or  land "  within  the  meaning  of  the  40th  section  of  the  Statute  of 
Limitations,  3  &  4  WilL  4,  c.  27  —  qware.  lb. 

MAINTENANCE. 

A  petition  was  presented  by  an  inftmt  who  had  for  some  years  been  entitled  to  prop- 
ertv  amounting  to  290f.  per  annum.  The  petitioner  had  been  maintained  by  his 
father,  who  had  incurred  a  lar^e  debt  for  tne  purpose,  and  was  unable  any  longer 
to  maintain  his  son.  The  petition  stated  that  the  father  had  been  resident  for  many 
years  in  India,  and  it  asked  for  a  sum  of  300/.  for  past  maintenance :. — 

Heldy  that  the  father  having  resided  out  of  the  country,  and  being  unable  to  apply  to 
the  court  before,  was  a  special  circumstance  which  would  enable  the  court  to  grant 
the  sum  required  for  past  maintenance.    Carmiehad  v.  Hughes^  71. 

MEDICINES. 
Secret  of  compounding.] 

See  Injunction,  2. 

MISAPPLICATION  OP  CAPITAL. 
See  Injunction,  1. 

MORTMAIN. 

1.  A  testator  gave  a  sum  of  consols  to  the  corporation  of  G.,  upon  trust,  in  the  first 
place,  to  raise  1300Z.,  which  sum  he  directed  should,  in  the  event  of  any  land  beinff 
given  or  granted  to  the  corporation  for  the  purpose  of  his  charity  withm  the  period 
of  ten  years  next  afler  his  decease,  under  the  provisions  of  stat  9  Geo.  2,  c.  36,  be 
laid  out  and  expended  in  or  towards  the  foundation  and  building  and  furnishing  of 
a  substantial  hospital  for  the  city  of  G. ;  and  he  directed  that  no  part  of  the  said 
trust  moneys  should  be  applied  in  purchasing  land ;  and  that  in  case  no  land  or 
site  should  be  granted  or  conveyed  for  the  purposes  aforesaid  within  ten  years  after 
his  decease,  then  the  trust  moneys  should  sink  into  the  residue  of  his  estate.  A 
grant  of  land  was  made  shortly  before  the  expiration  of  ten  years  from  the  testa- 
tor's decease,  as  a  site  for  the  intended  hospital,  but  the  deed  was  not  enrolled  till 
five  days  afler  the  expiration  of  the  ten  years :  — 

Held,  that  the  grant  was  a  sufficient  compliance  with  the  conditions  prescribed  by  the 
testator ;  but  that  the  bequest  was  void,  as  offering  an  inducement  for  putting  land 
in  mortmain.    Trye  v.  Corporation  of  Gbmccsfer,  73. 

2.  A  bequest  is  void  which  tends  directly  to  bring  fresh  land  into  mortmain ;  and  a 
bequest  of  money  to  be  expended  in  the  erection  or  repair  of  buildings  is  also 
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roiif  imliMW  the  toatalor  in  hur  wUl  ezpreaily  Btatas  hie  uHmtion  tet  tiM  unomtf  wo 
bequeathed  is  to  be  expended  upon  some  land  alieady  in  mottmain-  -Aw 

MORTGAGE. 

Bm  qfSaU  —  htdonemenlt  ^^  RedtmpHon —  CoakA  A  paity,  entitled  to  eisfat  etx^- 
fourths  of  a  ship,  tnmsferred  them  to  another  oy  a  bill  df  sale,  on  which  was  in- 
dorsed,  that  if  the  transferror  should  pay  to  the  transferree  1001.  and  interest,  the 
«bill  of  sale  should  be  void.  Interest  was  subsequently  paid  on  the  mone^.  The 
bill  of  sale  was  registered,  but  no  notice  was  taken  in  the  registry  of  the  indorse- 
ment The  transferree  sold  to  a  third  party,  and  the  orif^inal  transfenor  filed  a  bill 
against  the  others  to  redeem ;  and  a  decree  was  made  m  his  favor,  and  with  costs, 
so  fiur  as  Uiey  were  occasioned  by  the  denial  or  dispute  of  his  right  to  redeem. 

MORISON'S  MBDICINIL 
See  Injunction. 

MOTHER. 
See  GuAEDiAN. 

MULTIFARIOUSNESS. 
See  Husband  and  Wife,  3. 

NEXT  FRIEND. 
See  GuAapiAN* 

NEXT  OF  KIN. 
See  pLEAniNQw  Wax. 

ORDERa 
Ordem  of  court  do  not  take  away  its  general  juiisdictiop.    QyU  v.  t^Beyiie,  6^ 

PARENT  AND  CHILD. 
ScQ  Maintknancx. 

PARTIES. 
See  Pbqduction  of  Docuxents.    Tlkadisq. 

PARTNERSHIP. 
See  Pboduction  of  Docuxxnts. 

PERSONAL  REPRESENTATION. 
See  Will,  1. 

PLEADING. 

ParHu  —  Aed  qf^nJ]  A  testator  gave  his  real  estate  lo  trustees,  upon  tfust,  to 
lay  out  the  rents,  during  twenty-one  years  from  his  death,  in  the  purcnase  of  free- 
hold or  copyhold  lands,  and  to  convey  them  at  the  end  of  that  Ume  to  Uie  person 
then  answering  the  description  of  the  testator's  heir.  The  personal  estate  was 
bequeathed  to  the  same  trustees,  to  lay  out  in  land  for  the  same  purpose.  In  a  suit, 
instituted  shortly  after  the  testator's  death,  by  a  person  claiming  to  be  the  hdr  at 
law,  for  the  administration  of  the  testator's  estate,  it  was  heldy  that  the  next  of  kio 
weie  necessary  parties*    Bmg  v.  Jarmany  154. 

See  Answxx. 

PRACTICE. 
L  Mki  ^  CHmuL)   The  eomft  will  act  vpon  BOle»  on  oeoaeel^  bfie*  if  they 
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ftffiee,  althottffh  no  ^atry  or  eorreflpondiiig  minute  appean  in  the  registrai'a  booL 
Mdaion  v.  lofct,  4£k 

%.  Tymt  pr  JQimg  •Mcfotto.l  Affidavits  will  be  received,  altbough  filed  after  a  time 
api>ointed,  if  a  failure  of  juetice  or  great  inconvenience  would  be  occasioned  by 
their  rejection.  16. 

3L  Sdling  down  £rog)Ctof».]  Where  exceptions  for  scandal  and  impertinence  nad 
been  taken  by  the  defenaant  to  a  bill  filed  for  an  injunction,  but  be  neglected  to 
set  them  down  for  hearing,  tiie  plaintiff  was  allowed  to  set  them  down.  Ct^  v. 
•/lUeyn^,  64. 

4  Orders  of  court  do  not  take  away  its  general  jurisdiction,  lb, 

&  fVril  ofSummanM — SarvioeJ]  On  a  claim  for  fiNredosore,  service  of  the  writ  of 
summons  on  the  wife  of  a  party  interested  in  the  equity  of  redemption,  who  was 
travelling  in  America,  was  ordered  to  be  deemed  good  service  on  the  husband  under 
the  Stat  4  &  5  Will.  4,  c.  82,  the  wife  being  in  the  possession  and  receipt  of  the 

.    rents  and  profits  of  the  mortgaged  proper^.    Carwardine  v.  fftshladty  103. 

6.  Hecewa'i  ^coounUJ]  Where  the  expenses  of  attending  the  passing  a  receiver's 
accounts  are  large,  the  court  will  direct  the  accounts  to  be  passed  once  a  year  only. 
Day  V.  Oq/t,  SSL 

7.  Decree  —  SvlmquaU  Pneeedmgt — Mendaneeg.]  In  the  absence  of  directions  made 
at  the  hearing  of  a  cause,  the  court  wUl  not,  upon  an  interlocutory  application, 
make  any  order  to  restrain  the  defendants,  though  very  numerous,  firom  attending  the 
subsequent  proceedings  in  the  cause,  though  the  result  would  be  a  very  large  sav« 
ing  to  the  estate  of  tl^  testator.  lb, 

8.  Comnum  dam  —  Sj^eeUd  CHainL]  Where  a  ouestion,  which  ought  to  have  been 
made  the  subiectof  a  special  claim,  is  brought  before  the  court  on  a  common  claim, 
the  court  wiU  give  leave  to  have  it  filed  as  a  special  claim  nunc  pro  tunc  Mat' 
ihewi  V.  Pincomby  70. 

9.  Order  of  Rtferenet  —  Ex  parte  ProeeeOngi  —  bwetlment  of  FSmds  —  Parfiet  u^ 
iereeted.]  An  order  of  reference,  under  the  4  &  5  WilL  4,  c.  29,  as  to  whether  it 
would  be  for  the  benefit  of  the  parties  beneficially  interested  in  a  settled  fund  to 
lend  it  on  the  security  of  freehold  estates  in  Ireland,  may  be  made  ex  parte ;  bat 
the  court  will  not  confirm  the  master's  report,  finding  that  such  a  loan  would  be  for 
the  benefit  of  such  parties,  unless  they  all,  as  well  those  entitled  in  remainder  as 
those  entitled  for  life,  have  either  been  served  with  the  petition,  or  appeared  before 
the  master.    JKiri^pafiriefc'f  IViuC,  in  re,  153. 

PRIVILEGED  COMMUNICATIONa 
See  pEonucTioN  or  DocuMxim. 

PROGHEIN  AML 
See  GuARDiAK* 

PRODUCTION  OP  DOCUMENTS. 

Partnership  —  Parties.]  A  tradinff  company  having  become  embarrassed,  appointed 
three  or  iti  members,  A.,  B.,  and  C,  to  act  as  a  committee  for  the  shareholders  in 
winding  up  iti  afiftLirs,  and  they  were  empowered  to  send  out  agents  to  India  for 
that  purpose ;  and  they  were  empowered  by  the  directors  to  manage  and  arrange 
the  affairs  of  the  company.    They  appointed  D.  and  E.  agents  to  go  to  India. 

The  {daintifiEs  brought  several  actions  on  certain  debentures  against  A.,  B.,  and  C,  as 
shareholders.  A.,  B.,  and  C.  filed  a  bill  for  an  injunction,  and  to  have  the  deben- 
tures delivered  up.  The  present  plaintiff  then  filed  a  bill  against  A.,  B.,  and  C. 
for  discovery.  A.,  B.,  and  C,  in  their  answers,  admitted  the  possessiou  of  certain 
documents,  consisting  of  communications  which  passed  between  them  and  the 
directors,  the  secretary  of  the  company,  and  the  agents  in  India,  and  which  were 
alleged  to  be  confidential  communications  after  the  matters  in  question  in  this  suit 
had  arisen,  and  in  contemplation  of,  or  pending,  proceedings  in  respect  of  various 
matters,  and  in  particular  of  the  claims  of  the  plaintiff,  and  for  the  purpose  of 
communicating  to  the  persons  to  whom  they  were  addressed  the  proceedings 
adopted  in  respect  of  such  clsims,  and  the  opinions  of  the  legal  advisers  consulted 
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by  the  defendants,  or  for  the  purpose  of  being  submitted  to  sach  legal  advisezB  and 
the  shareholders ;  and  they  claimed  protection  from  production :  — 

Hdd,  first,  overruling  the  objection  that  the  defendants  had  the  possession  of  the  doc- 
uments only  as  the  agents  of  the  directors  and  shareholders,  and  that  they  were 
not  parties  to  the  suit,  and  were  not  willing  that  the  documents  should  be  producer], 
that  the  defendants  sufficiently  represent  uie  whole  of  the  partners  or  shareholders 
for  all  the  purposes  of  the  suit     Glyn  v.  Catdfidd,  1. 

Secondly,  affirming  the  order  of  Knight  Bruce,  V.  C,  for  production,  that  the  docu- 
ments were  not  privileged,  with  the  exception  of  such  parts  thereof  as  contained 
the  opinions  of  the  legal  advisers,  it  being  no  ground  of  privilege  that  they  relate 
to  the  matters  in  dispute,  and  arose  out  of  commnnlcati(»iB  between  the  parties 
themselves,  with  a  view  to  their  defence  in  the  suit.  /6. 

RAILWAY  COMPANY. 

1.  Authority.'^  Where  a  railway  company  is  authorized  by  act  of  Parliament  to  con- 
struct a  railway  on  the  broad  gauge,  they  are  not  prevented  fi^>m  laying  down  rails 
on  the  narrow  gauge  also.    Beman  v.  Ruffbrd^  106. 

2.  A  railway  company  is  not  authorized  to  give  up  the  management  of  its  line  to 
another  company.  A. 

3.  Injunction.]  Where  the  directors  of  a  company  had  entered  into  a  contract,  the 
legality  of  which  was  doubtful,  to  expend  money  in  laying  down  rails,  they  were 
restrained,  at  the  suit  of  some  of  the  shareholders,  from  laying  down  the  rails  till 
the  validity  of  the  contract  had  been  decided  upon  at  law.  lb, 

4»  MsigfpUcaiion  qf  CapU4d,] 

See  Ijf JUNCTION. 

REMAINDER. 
See  WiLi.,  1. 

REDEMPTION. 
See  MoETOAes. 

RENTS. 

Apportummenl]  By  indentures,  dated  in  1828,  certain  lands  were  settled  on  A.  for 
fife,  and  a  i)ower  of  leasing  was  ffiven  to  A.  The  Apportionment  of  Renti  Act 
was  passed  in  1834.  After  1834,  A.,  under  his  power,  granted  leases  of  divers 
portions  of  the  settled  property.    A.  died  in  1849 :  — 

Heldy  that  A.*s  personal  estate  was  entitled  to  a  proportion  of  the  rents  of  the  lands 
of  which  he  had  granted  leases  under  his  power,  between  the  last  days  of  payment 
of  rent  and  his  death.    Lock  t.  Dc  Bwrghy  65. 

REVOCATION. 
See  Will,  6. 

SERVICE. 
See  Practice,  5. 

SETTLEMENT. 

Portions  ^  InUresL]  A.  by  a  deed,  dated  in  1826,  settled  properhr  on  himself,  for 
life,  with  remainder  for  such  of  his  children  as  he  should  by  deed  or  will  appoint, 
with  remainder,  in  default  of  appointment,  to  all  of  his  children  equally.  The 
deed  cotjtained  a  power  enabling  A.  to  give  a  jointure  to  any  wife  whom  he  mifht 
afterwards  marry,  and  a  direction  that,  unless  the  contrary  should  be  directed  by 
any  appointment^  it  should  be  lawful  for  the  trustees  to  apply  the  income  of  the 
share  of  any  child  for  his  maintenance.  A.  married  soon  mer  the  date  of  this 
deed,  and  his  wife  died  in  1836,  and  there  were  two  children  of  tiiis  marriage.  Ln 
1836,  A.  married  B.,  and,  by  a  deed  dated  in  that  year,  he  gave  a  jointure  to  B ,  and 


INDEX.  611 


Chancerf. 


directed  that,  if  there  should  be  two  children  of  the  marriage,  the  trustees  should 
raise  4000/.  for  the  portions  of  such  children,  to  be  paid  to  them  at  their  ages  of 
twenty-one  years,  after  the  death  of  the  survivor  of  A.  and  B.,  with  power  for  the 
trustees  to  sive  interest  on  the  portions  between  the  death  of  the  survivor  of  A. 
and  B.  and  the  time  of  payment  A.  afterwards  appointed  portions  for  the  children 
of  the  first  marriage,  witn  interest  from  his  death.  There  were  two  children  of 
the  second  marriage.  A.  died  in  1849 :  — 
Held,  that  the  children  of  the  second  marriage  were  not  entitled  to  interest  on  their 
portions  between  the  death  of  A.  and  the  death  of  his  widow.  Gardner  v.  PcrrUj 
119. 

See  HusBAivn  aiid  Wipx. 

SOLICITOR. 
See  Costs. 

STATUTES  CITED,  EXPLAINED,  &c. 

52  Geo.  3,  c  101, 150 

4&5WilL4,c82, 103 

l&2Victc.82, 6 

3&4Victc  77, 46 

3&4Victc.82, 6 

13  &  14  Vict  c  60, 124 

STOP  ORDER. 

A  judgment  creditor  obtained  a  Judge's  order,  under  the  14th  section  of  the  1  &  2' 
Vict  c.  110,  charging  a  sum  of'^stock  standing  in  the  name  of  the  accountant  fen- 
eral  of  the  Court  of  Chancery,  to  the  dividends  of  which  the  debtor  was  entitled 
for  life,  with  pa3nment  of  the  judgment  debt :  — 

Htidy  granting  a  stop  order  on  the  dividends,  that  the  proviso  in  the  14th  section, 
**  that  no  proceedings  shall  be  taken  to  have  the  benent  of  such  charge  until  after 
the. expiration  of  six  calendar  months  from  the  date  of  such  order,"  did  not  prevent 
the  creditor  from  taking  steps  to  protect  his  securi^,  but  only  prevented  him  from 
enforcing  immediate  payment  of  the  debt  by  realizmg  the  security.  Watts  v.  Jtf" 
feryeSfd, 

The  3  &  4  Vict  c.  82,  extends  the  1  &  2  Viet  c  110,  to  dividends  on  stock.  lb. 

TRUSTEES. 

1.  DefavU  qf  Appointment  —  Joint  and  geparate  Powers  of  t^^ppointmenL]  By  the  setr 
Uement  made  on  the  marriage  of  A.  and  B.,  certain  real  estates  were  conveyed  to 
trustees  upon  trust  to  pay  the  rents  to  A.  for  life,  and,  after  his  death,  to  B.  for  lifb, 
and,  after  the  death  of  A.  and  B.,  upon  trust  for  such  one  or  more  of  the  children 
of  the  marriage  as  A.  and  B.  should  by  deed  jointly  appoint ;  and,  in  case  of  the 
death  of  A.  in  the  lifetime  of  B.,  before  any  such  appointment  should  be  made, 
as  B.  by  deed  should  appoint  A.  and  B.  jointly  appointed  two  fourths  of  the 
estate  to  two  of  their  children.  A.  died.  B.  appointed  the  other  two  fourths  to 
two  other  of  the  children :  — 

Held,  that  the  appointments  made  by  B.  alone  were  valid.  Sin^pson^s  SetUemenif  in 
re,  58. 

2.  Breach  of  Trust  —  Rate  of  Jntertst  —  Accounts  —  Bests,]  Trustees  who,  without 
sufficient  cause,  doubted  the  identity  of  their  ceshd  que  trust,  and,  in  breach  of 
trust,  paid  over  the  trust  fund  to  others,  were  ordered  to  make  good  the  same,  and 
pay  the  costs  and  interest  at  52.  per  cent,  the  accounts  to  be  taken  with  rests. 
HutMis  V.  Hutddns,  91. 

WILL. 

1.  Construction  ^^Penimed  HgireKnlcrftwe''  — "JVfcrf  of  JKn.T  A  testatrix  gave 
personal  estate  to  her  sister  for  life,  for  her  separate  use,  with  remainder  over 
amonff  her  nieces,  with  remainder,  in  case  of  the  nieces  dying  without  having  had 
any  child,  "to  the  personal  representatives  or  next  of  kin"  of  the  testatrix's 
father:  — 
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Hdd,  that  the  next  of  kin  at  the  death  of  the  testatrix  were  the  penons  enlitlod. 
PhUpa  ▼.  Evan»,  37. 

2.  FalidiN  of,  how  tried,]  It  is  at  the  option  of  the  heir  at  law  to  hare  the  validity 
of  a  will  tried  in  an  action  of  ejectment,  or  by  an  issae  demstaii  vd  non.  Onove 
▼.  Youngs  38. 

3.  Mortmain,]  A  testator  gave  a  sum  of  consols  to  the  corporation  of  G.,  upon  trost, 
in  the  first  place,  to  raise  13002.,  which  sum  he  directed  should,  in  the  event  of  any 
land  beinff  ^ven  or  granted  to  the  corporation  for  the  purpose  of  his  charity  within 
the  period  of  ten  years  next  after  his  decease,  under  the  provisions  of  stat  9  Geo.  2, 
c.  36,  be  laid  out  and  expended  in  or  towards  the  ^nndation  and  building  and  famish- 
injr  of  a  substantial  hospital  for  the  city  of  G. ,  and  he  directed  that  no  part  of  the 
iaid  trust  moneys  should  be  applied  in  purchasing  land ;  and  that  in  case  no  land  or 
site  should  be  granted  or  conveyed  for  the  purposes  aforesaid  within  ten  years  after 
his  decease,  then  the  trust  moneys  should  sink  into  the  residue  of  Ids  estate.  A 
grant  of  land  was  made  shortly  before  the  expiration  of  ten  years  from  the  testa- 
tor's decease,  as  a  site  for  the  intended  hospital,  but  the  deed  was  not  enrolled  till 
five  days  after  the  expiration  of  the  ten  years :  — ^ 

Heldj  that  the  grant  was  a  sufficient  compliance  with  the  conditions  prescribed  by  the 
testator ;  but  that  the  bequest  was  void,  as  offering  an  inducement  for  potting  knd 
in  mortmain.    Trye  v.  Corporatian  qf  Uhueester^  73. 

4.  A  beqaest  is  void  which  tends  directly  to  bring  fieesh  land  into  mofUnain ;  and  a 
bequest  of  money  to  be  expended  in  the  erection  or  repair  of  buildings  is  also 
void,  unless  the  testator  in  his  will  expressly  states  his  intention  that  the  money  ao 
bequeathed  is  to  be  expended  upon  some  land  already  in  mortmain.  lb, 

5.  Cofulruetion  of,]  A  testator,  bv  a  codicil  to  his  will,  gave  lencies  of  500L  each 
to  four  children,  by  name,  of  his  niece,  Alice  Early,  the  elcteat  danghter  of  his 
brother  Henry,  and  he  directed  his  execnton  to  pay,  oat  of  his  penonai  estate,  the 
sum  of  5001.  apiece  to  each  child  that  might  be  bom  to  either  of  the  children  of 
either  of  his  brotheia,  to  be  paid  to  each  of  them  on  his  or  her  attaining  the  age 
of  twenty-one  years.  The  testator's  niece,  Alice  Barly,  besides  the  four  children 
named  in  the  codicil,  had  three  other  children  living  at  the  date  thereof:  — 

J%U,  that  those  children  were  not  entitled  to  a  legacy  of  500L  each,  as  the  words  of 
tiie  codicil  contemplated  only  children  who  might  be  bom  sobseqnentfy  to  the  date 
of  it    Early  Y.  Mddkton,  ee. 

d  Co/MttwOon  —  Rnoeation,]  A  testatoi^  by  his  wHl,  devised  his  real  ealate  to  A* 
and  B.  in  fee,  on  certain  trusts,  and  by  a  codicil  appointed  C.  **  to  be  a  trustee 
omd  executor  of  his  will  in  the  place  of  A.,  whom  he  did  not  wish  to  act  aa 
executor : "  — 

JfMd,  that  the  codicil  acted  as  a  revocation  of  the  devise  made  to  A.  by  the  wilL 
Mough*^  Edate^  in  re,  61. 

See  AccuMULATioir. 
WINDINfr-UP  Acra 

1.  Provinoncd  CommiUte-man  —  Authority,]  Provisional  directors  of  a  company  took 
a  lease  of  offices  for  the  purposes  of  the  company  for  a  term,  and  the  trustees  exe- 
cuted the  same.  A  subscribers'  agreement  was  executed,  but  the  company  was 
subsequently  dissolved.  On  the  company  beiuff  ordered  to  be  wound  up  nnder  tho 
acts,  a  trustee  claimed  to  be  repaid  rent  he  ha3  paid  since  the  dissolution  of  the 
company ;  but  the  court  held,  that,  whatever  the  question  between  the  directoia 
might  be,  the  company  at  large  was  not  liable  for  the  rent    Jmntif  ex  parte,  95. 

2.  Joini'itock  Companies  —  Coniribvdory,]  By  the  deed  of  settlement  of  a  company^ 
it  was  declared  that  no  member  should  be  liable  af^er  he  ceased  to  be  soch ;  and 
that,  after  a  transfer  of  his  shares,  he  should  not  be  liable  for  any  previous  oblLn- 
tions.  The  master,  under  an  order  for  winding  up  the  company,  placed  a  transfer- 
ror of  shares  on  the  list  of  contributories  in  respect  of  his  shares  up  to  the  time  of 
transfer ;  but,  on  appeal,  his  name  was  removed,    Crvxton,  ex  parte,  93. 

3L  MtMu — ConJtribviory,]  The  prospectus  of  a  railway  company  set  fbrth  that 
**  Power  is  hereby  given  to  the  provisional  committee-men  to  apply  the  fhnds  re- 
ceived inpayment  of  expenses  of  plans,"  &c.  The  scheme  proved  abortive.  An 
aUotlee  or  shares  was  held  not  to  be  a  contributory.    lErmM,  ex  parte,  101. 
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Cnmmnn  tm,   ^iimiralti],   Kt. 


\[T  In  this  Index,  the  eases  in  the  Ecclesiastical  and  Admiralty  Courts  are  denoted  by  the 
abbreviationt  (bc.)  and  (ad.)    All  other  cases  are  in  the  Common  Law  Courts. 


ACKNOWLEDGMENT. 
To  defeat  Statute  of  Limitationt.] 

See  Limitations. 

ACQUIESCENCE. 
See  Costs. 

ACTION. 

1.  Contract  for  the  Sale  of  Goods,]  When  there  is  an  executory  contract  for  the 
manufacturing  and  supply  of  goods  from  time  to  time,  to  be  paid  for  after  delivery, 
if  the  purchaser,  having  accepted  and  paid  for  a  portion  of  the  goods  contracted' 
for,  firives  notice  to  the  vendor  not  to  manufacture  any  more,  as  he  has  no  occasion 
for  tnem,  and  will  not  accept  or  pay  for  them,  the  vendor  having  been  desirous  and 
able  to  complete  the  contract,  he  may,  without  manufacturing  and  tendering  the 
rest  of  the  goods,  maintain  an  action  against  the  purchaser  for  breach  of  the  con- 
tract.    Cort  V.  The  AmbergaU,  ifc,  RaUway  Co.,  230. 

2.  Damages  for  ^on-acoeptance — Measure  of  Damages,]  Declaration  in  covenant 
upon  a  contract  under  seal  for  railway  chairs  to  be  supplied  by  plaintifis  to  defend- 
ants, an  incorporated  railway  company,  at  certain  times  and  in  certain  quantities,  to 
be  paid  for  after  delivery.  Averment,  that  plaintiffii  were  ready  and  willing  to  ex- 
ecute and  perform  the  contract  according  to  the  conditions  and  stipulations ;  and 
that  defendants  had  accepted  and  received  a  certain  quantity  of  the  chairs.  Breach, 
that  defendants  refused  to  accept  and  receive  the  residue,  and  prevented  and  dis- 
charged plaintifl^  from  supplying  the  residue,  and  from  the  further  execution  and 
performance  of  the  contract.  It  appeared  that  plaintiffs  would  have  eone  on  rega- 
larly  making  and  delivering  the  chairs  accordmg  to  the  contract,  if  they  had  not 
received  a  notice  from  defendants  that  they  did  not  wish  to  have  any  more  chairs, 
and  would  not  accept  any  more.  Ailer  receiving  that  notice,  plainti^  ceased  to. 
make  any  more:  — 

Hdd,  that  plaintiffs  were  entitled  to  a  verdict  on  a  plea  traversing  the  allegation,  that 
they  were  ready  and  willing  to  execute  and  perform  the  contract,  although  they 
never  made  and  tendered  the  residue  of  the  chairs.  Ib» 

Hdd,  also,  that  plaintiffi  were  entitled  to  a  verdict  on  a  plea  traversing  that  defend- 
ants refused  to  accept  or  receive  the  residue  of  the  chairs,  and  that  tney  prevented 
and  discharged  plaintifl^  from  supplying  the  residue,  and  from  the  further  execu- 
tion and  performance  of  the  contract ;  because,  first,  the  material  part  of  the  alle- 
gation was,  that  defendants  refused  to  receive  the  residue  of  the  chairs  ^  and,  sec- 
ondly, assuming  that  the  whole  must  be  proved,  plaintifis  might  be  prevented  from 
completing  the  contract  otherwise  than  by  positive  physical  force,  and  defendants, 
though  a  corporation,  mi^ht  discharge  plaintiff  from  the  performance  of  the  con- 
tract otherwise  than  by  instrument  under  seal,  lb, 

He2cf,  also,  that,  in  estimating  the  damages,  the  jury  were  justified  in  taking  into 
their  calculation  all  the  chairs  which  remained  to  be  delivered,  and  which  defend* 
ants  refused  to  accept  Jb, 

&  Breach  of  fFarran^ — Mian,  htf  whom  nudntainabie,]    A  tradesman  who  seUs  on 
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article  which  he,  at  the  time,  believes  to  be  sound,  but  which  is  actually  aosoand, 
is  not  liable  for  an  injury  subsequently  sustained  by  a  third  person,  not  a  p<Lfty  to 
the  contract  of  sale,  in  consequence  of  such  unsoundness,  iongmtid  v.  noUidav^ 
562. 

4.  A  declaration  in  case  by  a  husband  and  wife  stated  that  the  defendant,  who  was 
the  maker  and  seller  of  certain  lamps  called  Holltday's  lamps,  sold  to  the  husband 
one  of  these  lamps,  to  be  used  bv  his  wife  and  himself  in  his  shop,  and  fraudulently 
warranted  that  it  was  reasonably  fit  for  that  purpose ;  that  the  wife,  confidin^r  in 
that  warranty,  attempted  to  use  it,  but  that,  in  consequence  of  the  insufficient  ma- 
terials with  which  it  was  constructed,  it  exploded  ana  burnt  her.  At  the  trial,  the 
jury  found  that  the  accident  had  been  caused  by  the  defective  nature  of  the  lamp ; 
but  that  the  defendant  was  ignorant  of  this  unsoundness,  and  had  sold  the  article 
in  good  faith :  — 

Hddf  that,  the  fraud  on  the  part  of  the  defendant  having  been  negatived,  the  action 
was  not  maintainable  by  the  wife,  who  was  not  a  party  to  the  contract  A. 

5.  BigU  qft  for  ohsiructing  a  ffcyJ] 

See  Wat. 

ACTION  ON  THE  CASE. 
See  Common  Carrier. 

ADMINISTRATION. 

MminutraUan  de  Bonis  wUh  Will  annejted  —  SubsHhUed  Ijegaiee  for  Life,]  A  snbsti- 
tuted  legatee  for  life  is  entitled  to  letters  of  administration  de  bonis  with  the  will 
annexed,  in  preference  to  a  substituted  legatee ;  but  where  there  is  a  doubt  whether, 
under  the  terms  of  the  will,  the  person  claiming  as  legatee  for  life  is  entitled  as 
such,  the  grant  will  be  made  to  the  legatee  whose  interest  is  admitted.  Brown  v. 
MdwlU,  (EC)  599. 

ADVOWSON. 

1.  (luare^  Impedit —  United  Chwrdhu  —  Ad  of  Unvon^  EJM  ^  A  declaration  in 
quare  impedUy  for  disturbing  the  plaintiffi'  presentation  to  the  Uhnrch  of  B.  with  D. 
and  A.,  alleged  that  one  S.  H.  was  seized  of  a  moiety  of  the  advowson  of  the  said 
church  in  gross  as  of  fee,  and  was  entitled  to  present  to  the  same,  every  alternate 
turn,  the  other  moiety  and  alternate  right  belon^ng  to  the  Earl  of  R ;  and  being 
so  seized,  S.  H.  presented,  in  his  proper  turn,  his  clerk,  who  was  admitted,  insti- 
tuted, and  inducted ;  that,  on  his  resignation,  the  Earl  of  B.  presented  the  said  S. 
H. ;  that  S.  H.  died  so  seized  of  the  said  moiety,  which  thereupon  became  vested 
in  the  plaintiffs  in  right  of  the  wife  as  heiress  of  S.  H.,  who  are  entitled  to  present 
in  the  turn  which  was  of  S.  H. 

Plea  —  That  the  plaintiflb  ought  not  to  present,  because  S.  H.  was  not  seized  modo 
el  forma.  By  a  special  verdict,  it  was  found  that  B.  with  D.  was  a  parish  and  rec- 
tory, and  A.  a  parish  and  vicarage,  in  the  same  county  and  diocese,  being  two  miles 
and  a  half  apart,  and  both  above  the  annual  value  of  6L  In  1718,  the  bishop  of 
the  diocese,  at  the  request  and  with  the  consent  of  R.  G.  and  the  Earl  of  R,  then 
patrons  of  A.  and  B.  with  D.  respectively,  and  of  the  joint  incumbent  of  the  two 
churches,  duly  made  an  act  of  union,  by  which  tlie  vicarage  and  Cliurch  of  A., 
with  its  appurtenances,  &c.,  was  united  and  annexed  to  the  rectory  of  B.  with  D. ; 
and  it  was  decreed  that  the  united  churches  should  be  held  and  reputed  as  one  ben- 
efice, and  that  one  clerk,  at  the  alternate  presentation  of  the  Earl  of  B.  and  R.  6., 
should  hold  both  as  one  benefice,  under  the  name  of  the  rector  of  B.  with  A.  That, 
after  this  union,  the  representatives  of  R.  G.  and  the  Earl  of  B.  respectively  pre 
sented  to  the  united  churches  on  the  first  and  second  vacancies.  That  R.  G.,  son 
and  heir  of  the  above  R.  G.,  in  1760,  conveyed  to  S.  H.,  in  fee,  "all  that  the  per- 
petual advowson  or  alternate  right  of  presentation  of  and  to  the  vicarage  of  the 
parish  church  of  A.,  and  all  oUier  the  advowsons,  tenements,  and  hereditaments, 
and  parts  and  shares  of  advowsons,  &c.,  of  him,  the  said  R.  G.,  situate  and  being 
in  A.^  That  the  title  of  S.  H.  to  the  moiety  of  the  Church  of  B.  with  D.  and  A. 
was  derived  in  no  other  way  than  by  the  above  deed.    That  the  sobsequeot  presea- 
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tattons,  iBcluding^  those  in  the  declaration,  were  made  to  the  ontted  benefice  alter- 
nately by  those  claamiiur  under  R.  O.  and  the  Earl  of  B. ;  and  that  all  the  interest 
of  R.  6.,  if  any,  after  the  act  of  anion,  in  the  advowson  of  A^  became  vested  in 
S.  H.,  in  the  declaration  mentioned :  — 
Held,  first,  that  assuming  the  act  of  union  to  have  the  legal  efiect  of  converting  the 
two  advowsons  into  one,  such  as  described  in  the  declaration,  such  advowson  did 
not  pass  under  the  specific  or  general  terms  of  the  deed  of  1760.  Robinson  v.  Bria- 
iol,  377. 

2.  DiBteidn  &y  Uiurpaiwn.]  Secondly,  that  the  preeentation  by  &  EL,  as  alleged  in 
the  declaration,  was  not  conclusive  in  favor  of  the  pkintiflB,  inasmuch  as  nsarps^ 
tion,  since  the  7  Ann.  c.  18,  does  not  constitute  a  seisin,  but  only  evidence  of  it; 
and  the  special  verdict  had  negatived  all  title  except  by  the  deed  of  1760.  lb. 

S,  Qu<»%)  whether  the  mere  act  of  union  by  the  bishop,  at  common  law,  has  any  legal 
eTOct  on  the  rights  and  title  of  the  patrons  to  their  respective  advowsons.  lb. 

AFFIDAVIT. 

SemhUj  that  an  affidavit  sworn  before  the  deemster  of  the  Isle  of  Man  is  not  receiva* 
ble  here  without  proof  that  the  deemster  has  power  to  take  affidavits.  Crou  v. 
Cheskire,  517. 

See  Arbitratioit. 

AGREEMENT. 
See  Stamp. 

ALIENATION. 
See  Landlord  and  Tenant. 

ALTERATION  OF  INSTRUMENTa 

See  EviDENCK. 

AMENDMENT. 

Adding  Plaintiffs — lAmitaHonSf  Statute  qfi]  A  firm  carried  on  business  as  A.,  "B^ 
and  C.  At  tne  time  of  an  alleged  debt  being  contracted,  B.  and  C.  were  surviving, 
and  an  action  was  subsequently  commenced  in  their  names.  For  more  than  thr^ 
years  after  issue  joined,  negotiations  were  pending  for  a  reference,  which  ultimately 
went  ofl^  and  notice  of  tnal  was  then  given.  It  was  tiien  discovered  that,  at  me 
time  of  tiie  debt  being  contracted,  eight  other  persons  were  beneficially  interested 
in  the  firm.  The  court  allowed  the  writ  and  other  proceedings  to  be  amended,  by 
adding  the  names  of  these  persons,  in  order  to  avoid  Uie  effect  of  the  Statute  of 
Limitations.     Came  v.  Malins,  568. 

See  Frauds,  Statute  of. 

APPEAL. 

Mdntenanee  of  Pmiper—  Order  of  JustUxsJ]  By  sect  80  of  stat  8  &  9  Vict  e.  126, 
any  person  who  shall  think  himself  aggrieved  by  any  order  or  determination  of 
justices  under  this  act,  other  than  orders  adjudicating  as  lo  the  settlement  of  any 
lunatic  pauper,  and  providing  for  his  maintenance,  may,  within  four  months  afler 
such  order  or  determination  made  or  given,  appeal  to  the  Quarter  Sessions :  — 

Held,  that  no  appeal  lies  against  an  order  of  two  justices  upon  the  treasurer  of  a 
county  for  the  payment  of  the  costi  of  the  maintenance  of  a  lunatic  pauper  who 
had  been  adjudged  chargeable  to  the  county  under  sect  63.   iSqgtnOvV.  Wilson^  209. 

See  CouNTT  Court  Appeal.    Costs. 

APPEAL  FROM  COUNTY  COURT. 

See  Verdict. 

ARBITRATION. 
1.  Award — Effect  of  Agreement  to  refer.]    H.  6l  M.,  being  partneiSi  had  covered 
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wires  with  gutta  percha  for  R.,  in  pursoance  of  a  contract  They  aflerwards 
signed  the  partnership  business  to  C.  H.,  with  power  to  him  to  take  proceedings  in 
their  name  for  the  recoveiy  of  debts  due  to  them,  to  enforce  existing  contracts,  and 
to  deal  in  respect  thereof  as  they  themselves  might  have  done.  C.  H.,  after  the 
assignment,  also  covered  wires  for  R.,  on  his  own  account,  and  brought  two  actions 
against  him,  one  in  his  own  name,  the  other  in  the  name  of  H.  &.  M.  It  had  then 
been  agreed  between  C.  H.  and  R.  to  refer  both  actions,  and  all  matters  in  differ- 
ence, as  well  between  H.  Sl  M.  and  R.  as  between  C.  H.  and  R.,  to  arbitration ; 
whereupon  an  order  of  reference  was  drawn  up,  and  an  award  had  been  made :  -^ 
Hddy  on  motion  to  set  aside  the  order  of  reference  and  the  award,  that  the  agreement 
to  refer  both  actions  did  away  with  the  formal  objection,  that  the  order  cf  reference 
did  not  sufficiently  make  it  appear  that  both  causes  had  been  referred ;  ajs  also  the 
objection  to  the  substance  of  it,  that  there  was  no  consent  of  H.  &>  M.  thereto. 

'2.  FinaUiy.]  Held,  that  the  award  was  not  bad  for  want  of  finality  in  awarding  a  dis- 
continuance of  H.  &  M/s  action  without  determining  the  cause  of  action,  as  it 
appeared  that  the  discontinuance  had  been  entered  before  or  at  the  time  of  making 
the  order  of  reference,  and  that  it  was  lefl  to  the  arbitrator  to  decide  whether  the 
discontinuance  should  remain,  and  it  was  intended  that  he  should  not  proceed  fur- 
ther in  that  action.    Hancock  v.  Reede^  368. 

3.  MdavUs,]  Semble^  where  an  objection  is  made  to  an  award  for  want  of  finality,  the 
affidavits  should  clearly  point  out  what  matters  have  been  brought  before  the 
arbitrator  and  left  by  him  undetermined :  -y 

Hddf  also,  that  there  had  been  no  excess  of  jurisdiction  in  disposing  of  the  claim  of 
R.  for  deductions  from  H.  &  M.,  inasmuch  as  that  claim  arose  out  of  the  same 
contract  with  respect  to  which  the  order  of  reference  was  made.  lb, 

4.  MaUen  in  D^ffertnct.]  Where  all  differences  between  A.  on  the  one  side,  and  R 
and  C.  on  the  other,  are  referred,  the  arbitrator  may  award  as  to  differences  which 
A.  has  with  B.  or  C.  sevendly,  as  well  as  those  which  be  has  with  them  jointly. 
Adcock  V.  Wood,  570. 

•  5.  Paymad  to  a  fkird  Pcaiy,"]  A  direction  in  an  award  that  one  party  shall  pay  money 
to  a  stranger  is  good,  if  it  does  not  appear  impossible  that  such  payment  can  be  for 
the  benefit  of  a  party  ta  the  award.  /6. 

6.  PUadir^.l  A  declaration  in  cammpsU  upon  an  award,  afler  stating  that  difierences 
had  arisen  between  the  plaintiff,  on  the  one  part,  and  the  defendant  and  one  S.  A., 
on  the  other,  dleged  that  it  was  agreed  between  the  plainti^  the  defendant,  and 
S.  A.  mutually  and  reciprocally  to  refer  the  same  differences  to  T.  S.  and  W.  L, 
who  made  their  award  concerning  the  said  matters  in  difference,  and  awarded  that 
the  defendant  should  pay  150/.  ISs.  6d  to  T.  S.,  who  should  immediately  pay  it  to 
the  plaintiff 

'Plea  —  That  T.  S.  and  W.  I.  did  not  make  their  award  concerning  the  matters  in  dif> 
ference  referred  to  them,  modo  tt  forma :  — 

Hddf  that  the  fact  of  the  award  having  been  made  of  and  concerning  the  matters  in 
difierence,  and  not  its  validity,  was  alone  put  in  issue.  lb. 

Held,  also,  that  the  declaration  was  good  in  arrest  of  Judgment,  as  it  sufficiently  ap 
peared,  first,  that  the  arbitrator  had  power  to  awara  upon  differences  between  A., 
on  the  one  side,  and  B.  and  C.  severally,  on  the  other ;  and,  secondly,  that  the  di- 
rection to  pay  the  money  to  the  arbitrator  was  for  the  benefit  of  the  plaintifl^  lb, 

7.  Etdargemeni  of  TKme — ^ame  ofArbUraUjr  —  Unceriainty  —  Costs.]  A  declaration 
stated  that  it  was  agreed  between  the  plaintiff  and  the  defendants  that,  in  a  certain 
event,  Joseph  H.  should  say,  by  his  award,  in  writing,  to  be  delivered  **  on  or  before 
the  30th  of  December  next,  or  on  some  such  ulterior  day  as  the  said  Joseph  H.,  by 
a  memorandum  in  writing,  under  his  hand,  to  be  indorsed  thereon,"  (omitting  the 
words  '* shall  appoint,")  what,  if  any  thing,  shall  be  paid  to  S.  K.,  and  ''that  the 
said  James  H.  took  upon  himself  the  burden  of  the  reference,"  and  enlarged  the 
time,  &c.  The  declaration  then  set  out  the  award,  which  commenced  thus :  **  To 
all  to  whom  these  presents  shall  come,  I,  Joseph  H.,  of,  &c.,  send  greeting;"  and 
further,  **I,  Joseph  H.,  award  the  sum  of  2701.,  to  be  paid  to  S.  K.  by  the  defend- 
ants, and  that  a  promissory  note  of  S.  K.  and  Mary  A.  K.  shall  be  given  up  to  be 
cancelled,  on  condition  that  S.  K.  or  Mary  A,  Al,  or  either  of  them,  shall  not,  by 
any  proceeding,  seek  to  compel  the  defendant,  or  other  the  plaintiff  in  certain 


INDEX.  617 


Common  I^aw,  Admiraltji  &c. 


acUoDS,  to  prosecate  the  said  actions  on  the  procniesoiy  note,  or  to  pay  costs  thereon ; 
also,  on  the  condition  that  the  plaintiff  shall  release  the  defendants  from  all  actions 
as  to  the  colliery ;  the  deed  or  release,  in  case  of  difference,  to  be  settled  for  both 
parties  by  Henry  F."  The  arbitrator  ordered,  lastly,  that  the  costs  of  the  arbttn- 
tion  and  award  should  be  paid  thus :  "  tioo  third  parts  thereof  by  the  defendants,  and 
the  remaining  one  third  part  thereof  by  the  plaintitC  In  witness  whereof,  I,  Joseph 
H.,  have  hereunto  set,''  &c.  First  breach,  non-payment  of  the  sum  of  27(V. ;  sec- 
ond, that  two  third  parts  of  the  costs  of  the  arbitration  amounted  to  500f.,  and  that 
the  defendants  had  not  paid  two  third  parts  of  the  costs :  — 
Held^  that  tliere  was  a  sufficient  power  to  enable  the  arbitrator  to  enlarge  the  time ; 
that  it  sufficiently  appeared  by  the  declaration  that  the  award  was  made  by  the 
same  person  to  whom  the  submission  was  made ;  and  that  the  first  breach  was 
good,  and  the  second  bad.    JSuir^  v.  Unwin,  477. 

a  Power  of  the  Couri  to  enlarge  the  Time  for  making  an  AwanL]  By  the  3  &  4  Will. 
49  c  42,  8. 39,  power  is  given  to  the  court  or  a  judge  to  enlarge  the  term  for  the 
making  of  an  award  by  an  arbitrator  appointed  by  a  rule  of  court,  judge's  order, 
order  of  niri  priuSj  or  submission  containing  an  agreement  that  the  submissioa 
should  be  made  a  rule  of  court :  — 

JXbU,  that  such  power  of  enlargement  might  be  exercised  after  the  arbitrator  had 
made  bis  awaru.    Brown  v.  CoHyer,  239. 

HeU  also,  that  a  rule  nisi  for  such  enlargement,  or  for  remitting  the  matters  back  to 
the  arbitrator,  or  for  entering  iudgroent  afler  the  award,  need  not,  in  terms,  be 
drawn  up  **  upon  reading  the  rule  of  court  making  the  submission  in  the  cause  a 
rule  of  court,"  if  it  sumciently  appear  by  the  ufidavits  that  the  submission  has 
been  made  a  rule  of  court,  lb. 

9.  11^  2  Viet.  e.  110,  s.  18  —  Practice.]  All  matters  in  difference  in  the  cause  were 
referred  by  a  judge's  order.  The  award,  dated  the  14th  of  January,  1851,  directed 
the  defendant  to  pay  100/.  *'  to  the  plaintiff^  or  to  S.,  his  attorney."  A  rule  nisi  was 
obtained,  before  the  expiration  of  the  next  term,  for  an  order,  under  1  &  2  Vict  c. 
110,  8. 18,  upon  the  defendant  to  pay  to  the  plaintiff,  or  to  S.,  his  attorney :  — 

Held,  that  the  application  was  not  too  early,  although  the  time  for  moving  to  set  the 
award  aside  had  not  expired ;  and,  per  Maule,  J.,  that  so  long  as  an  award  is  sub- 
ject to  a  motion  in  the  nature  of  a  motion  in  arrest  of  judgment,  the  court  will  not 
enforce  it ;  otherwise,  if  it  be  subject  only  to  a  motion  in  the  nature  of  a  writ  of 
error.    Hare  v.  fVeciy,  433. 

10.  Motion  to  enforce  m^ward.]  Held,  also,  that  the  direction  to  pay  to  the  plaintifl^  or 
to  S.,  his  attorney,  did  not  vitiate  the  award  ;  and  that,  upon  a  rule  in  that  fomii 
under  the  1  &  2  Vict  c.  110,  s.  18,  the  plaintiff  only,  and  not  the  attorney,  could 
issue  execution.  lb. 

11.  This  court  will  follow  the  established  practice  of  granting  rules  to  pay  pursuant 
to  the  award,  in  cases  in  which  the  court  would  grant  an  attachment,  notwithstand- 
ing the  doubt  expressed  in  Creswick  v.  Heurrieon^  15  Jur.  108 :  s.  c.  1  Eng.  Rep. 
384.  lb. 

ASSIGNEEa 
Qfa  Bankrupt.] 

See  Stoppage  in  Transitu.    Damages. 

ASSUMPSIT. 

1.  Right  to  recover  a  Depos^t.^  Conditions  of  sale,  after  stating  that  the  estate  was 
by  settlement  limiteu  to  Mrs.  C.  for  life,  with  remainder  to  trustees  in  trust  to  sell 
for  the  benefit  of  her  children,  proceeded  as  follows :  ^  And  there  being  three  sach 
children  only,  all  of  whom  have  attained  the  age  of  twenty-one,  such  children  or 
their  trustees  shall,  if  required,  join  in  the  convevance  to  the  purchaser ;  ^ut  no 
objection  to  the  title  of  the  vendors  shall  be  made  on  account  of  the  sale  taking 
place  during  the  life  of  Mrs.  C".  Two  of  the  children  of  Mrs.  C.  were  married 
women,  having  children,  who  were  minors,  and  they  had  settled  their  portion  of  the 
money  to  arise  from  the  sale  of  the  estate  in  trust  for  themselves  for  life,  with 
remainder  to  their  children :  — 

Held,  that  neither  the  children  of  Mrs.  C'nor  the  trustees  had  legal  capacity  to  join 
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in  a  conveyance,  and,  therefore,  a  purchaser  was  entitled  to  recover  the  deposit 
MoaeUy  v.  ffuie,  247. 

2.  Salt  of  Bud  Estate —  ConstnutUm  of  Conditiona  of  Sale.]  One  of  the  conditions 
of  sale,  subject  to  which  certain  copyhold  estates  were  purchased,  stipulated  that 
the  vendors  should  not  be  required  to  produce  any  deeds,  instruments,  or  documents 
of  title  not  in  their  possession ;  ana  all  deeds  of  covenant  for  production,  and 
attested,  official,  or  other  copies,  or  extracts  of  or  from  any  deed,  will,  &c.,  whether 
recited  or  referred  to  in  the  abstract  or  not,  which  the  purchaser  should,  subject  to 
this  condition,  require  for  verifying  the  abstract,  or  for  any  other  purpose,  and  tUX 
certificates,  &c.,  required  to  prove  any  descent,  fact,  matter,  or  thing  whatsoever, 
also  all  searches  and  inquiries  for  the  purpose  of  ascertaining  where  such  instni- 
ments  or  evidence  were  to  be  found,  and  all  costs  and  expenses  incidental  thereto^ 
should  be  respectively  paid,  made,  searched  for,  and  obtained  by  and  at  the  expense 
of  the  purchaser  requiring  the  same,  and  all  expenses  of  examination  and  compar- 
isoi»  of  the  abstract  with  the  deedsj  and  of  procuring  the  production  of  such  deeds 
as  Uie  purchaser  under  this  condition  should  have  a  right  to  require,  should  be  ex- 
clusively borne  and  paid  by  the  purchaser:^ 

HeUly  in  an  action  to  recover  back  the  deposit  paid  upon  l^e  sale,  that,  under  the 
above  condition,  the  vendors  were  not  bound  to  procure  a  covenant  for  the  produc- 
tion of  two  deeds  not  in  the  possession  of  the  vendor,  but  which  were  set  out  in 
the  abstract  of  title  delivered  to  the  purchaser,  and  to  which  the  vendors  had  pro- 
cured access  for  the  purpose  of  verifying  the  abstract     Gabriel  v.  Smithy  172. 

3.  Partnen — Money  paid,]  A.  &  B.  being  partners,  employed  C.  as  their  banker, 
who  was  also  the  private  banker  of  B.  A.  having  demanded  of  B.  an  explanation 
of  a  balance  in  the  banker's  hands  against  the  firm,  B.  wrote  him  a  letter,  to  say 
that  that  balance  was  his  (the  defendant's)  own  debt,  and  that  the  firm  had  nothing 
to  do  with  it  Subsequent  to  this,  B.  gave  the  banker,  for  the  balance,  then  reduced 
by  some  payments,  a  promissory  note,  signed  with  the  name  of  the  firm ;  and  hav- 
ing afterwards  become  bankrupt,  the  banker  sued  A.  on  the  note,  and  recovered :  — 

Heidi  that  A.  mi^ht  sue  B.  for  that  amount  in  an  action  for  money  paid  to  his  use. 
Cro»8  V.  Cheshire,  517. 

• 

-4.  For  J^on-ddivenf  qf  Goods,] 

See  Dauaoes. 

ATTESTATION. 
See  Warrant  or  Attorney. 

ATTORNEY. 

1.  Misoondtid,]  If  an  attorney,  suspecting  that  his  client  is  engaged  in  a  systematic 
course  of  fraud  and  forgery,  continues  to  act  for  him  as  if  be  were  assisting  to 
enforce  just  rights  and  give  effect  to  genuine  documents,  he  is  guilty  of  gross  mis- 
conduct, although  not  originally  privy  to  the  frauds,  and  although  never  informed 
of  the  manner  in  which  the  forged  documents  were  obtained.    JESurber,  in  re,  338. 

2.  Lien  of] 

^  ^  See  Practice. 

AWARD.  ^ 

See  Arbitration. 


lAobilily  of  Innkeepers,] 


BAILMENT. 

See  Innkeeper. 

BANKRUPTCY. 


fFUhdrmoal  of  Summons.] 

See  Pleading.    Damages.    Inbolvxnct. 

BEQUEST. 
See  Leoact. 


H 
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BILL  OF  EXCHANGE. 

1.  Description  qf,  in  insolvent  ScktduU,] 

See  IxfsoLYEirT  Act.    Dakaobs. 

2.  May  be  disduarged  fty  Penrol.] 

See  Peomissoet  Note. 

BILL  OF  LADING. 
See  Stoppage  in  Transitu. 

BISHOP. 

See  Mandamus. 


Visitor  qf  Grammar  SdiooL] 


BOND. 

1.  Bond  to  the  Croisn — Power  of  Disposition.]  A  bond  to  the  crown  under  the  33 
Hen.  8,  c.  39,  binds  all  lands  of  the  obligor  over  which  he  has  a  disposing  power  at 
the  time  he  entered  into  the  bond.    EUts  v.  Reginaf  438. 

2.  The  giving  such  a  bond  is  a  volnntary  act  upon  the  part  of  the  obligor,  and  he 
canno^  by  afterwards  exercising  the  power,  defeat  the  nght  of  the  crown.  lb, 

3.  Such  bond  is  within  the  33  Hen.  8,  c.  39,  though  made  payable  to  "  the  king,  his 
heirs  and  successors,"  and,  being  a  record,  can  be  looked  at  by  the  court,  although 
it  be  not  set  out  in  Uie  pleadings.  lb, 

BOUGHT  AND  SOLD  NOTES. 

Varianet  between  them,] 

See  Feaubs,  Statute  or. 

BROKER'S  LAW. 
EnJtrtf  of  Contract  in  Ms  Books.] 

See  Feauos,  Statute  of. 

BUSINESS. 
Muming  off  in  a  JfSL] 

See  Wiu. 

CASES  DOUBTED,  DENIED,  &c. 

Mtde  V.  Wtflie,  3  B.  &  C.  533,  doubted.    490. 

Robinson  v.  Lyatl,  7  Price,  592,  doubted.    473. 

Samsun  v.  Bragginton^  1  Ves.  443,  fully  stated  and  commented  upon.    412. 

Young  V.  Cooper,  20  Law  J.  Rep.  (n.  s.)  Exch.  136 ;  s.  c.  3  Eng.  Rep.  540,  explained. 

CERTIFICATE. 

When  n<d  admissiblt  as  Evidence.] 

See  Evidence. 

CERTIORARL 
See  Costs. 

COALa 

Custom  to  measure  Coals — Right  to  weigh  Coals  by  StatuU^  In  a  special  action  on 
the  case,  the  declaration  alleged  that  the  corporation  of  L.  had,  from  time  immemo- 
rial up  to  the  1st  of  January,  1836,  by  persons  deputed  and  appointed  by  them,  tl^ 
sole  and  exclusive  privilege  of  measuring,  and  from  the  1st  of  January,  1836,  of 
weighing,  all  coals  imported  into  the  port  of  L.  It  then  set  out  a  like  right,  at  the 
pleasure  of  the  corporation,  to  fix  and  determine  a  reasonable  rate  of  payment  for 
the  labor  of  the  coal  meters,  to  be  proporttoned  previous  to  the  said  1st  of  January 
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1836,  to  the  measured  quantity  of  the  coals,  and  subsequent  to  that  day  to  their 
weight,  the  payments  being  to  be  made  by  the  coal  owner,  and  to  be  for  the  use 
and  benefit  of  the  coal  meter.  It  then  averred  that  the  corporation  had  deputed 
and  appointed  a  reasonable  number  of  coal  meters,  of  whom  the  plaintiff  was  one. 
The  pleas  traversed  the  right  of  the  corporation  to  weigh  the  coals  and  the  appoint- 
ment of  the  plaintiff  as  a  coal  meter.  Evidence  was  given  of  a  custom  of  meas- 
uring all  coals  imported  into  the  port  of  L.  before  the  1st  of  January,  1836,  and 
that  aHler  that  date  the  corporation  ordered  that  the  coal  meters  should  be  paid  a 
sum  per  ton  on  the  coals  weighed  instead  of  per  chaldron  as  before,  and  that,  sub- 
sequent to  the  Ist  of  January,  1836,  the  coal  meters  had  weighed  the  coals  instead 
of  measuring  them.  In  proof  of  the  plaintiff's  appointment,  an  entiy  in  the  corpo- 
ration books,  stating  that  he  was  appointed  a  coal  meter,  was  put  in.  The  entry 
was  in  the  form  always  made  respecting  the  appointment  of  coal  meters.  There 
was  no  evidence  of  any  appointment  of  the  plaintiff  under  the  seal  of  the  corpora- 
tion.   The  plaintiff  had  acted  as  a  coal  meter  for  many  years :  — 

Hddf  that  the  right  of  the  corporation,  by  custom,  by  means  of  their  deputies,  to  meas- 
ure all  coals  imported  into  the  port,  was  not  converted  into  a  right  to  weigh  them 
by  the  sUt.  S  &  6  WiU.  4,  c  63.    Smith  v.  Qaiwrighi,  SSiS. 

Held,  also,  that  as  the  coal  meter  claimed  fees  for  lus  own  benefit  by  the  custom,  h6 
was  an  officer,  and  not  a  mere  servant  of  the  corporation ;  that  the  appointment, 
therefore,  ought  to  have  been  under  tne  seal  of  the  corporation,  no  custom  being 
alleged  of  appointing  such  an  officer  without  deed,  lb, 

COAL  METER. 
See  Coals. 

COMMISSIONERS. 

Liability  for  Excess  of  Power,] 

See  Trespass. 

OHIMON  CARRIER. 

1.  Railway  Company,  Liability  of —  Carriage  ofMaUs  and  QfiUrB  ^Pod  QfEee.]  A 
declaration  in  case  alleged  that  the  mails  from  L.  to  T.  were  carried  on  the  defend- 
ants' railway,  pursuant  to  the  provisions  of  the  1  &  3  Vict  c.  98.  That  the  plain- 
tiff was  an  officer  of  the  post  office,  whom  the  defendants  had  been  reasonably 
required  by  the  postmaster  general  to  take  up  and  carry,  and  had  taken  up  and 
were  carrying  as  such  officer,  in  and  upon  a  carria^  of  the  defbndants,  in  which 
the  said  mails  were  being  conveyed.  That  the  plamtifl^  as  such  officer,  then  was 
lawfully  in  and  upon  the  said  carriage,  and  that  thereupon  it  became  and  was  the 
duty  of  the  defendants  to  use  due  and  proper  care  and  skill  in  and  about  the  car- 
rying and  conveying  the  plaintiff  Breach,  that  the  defendants  omitted  and  neg- 
lected to  use  due  and  proper  care  and  skill,  and  so  negligently  and  unskilfully 
conducted  themselves  in  and  about  carrying  and  conveying  the  plaintiff,  and  in 
conducting,  managing,  and  directing  the  said  carriage,  and  the  migine  and  other 
carriages,  and  the  railway  itself,  that  the  said  carriage  sustained  a  violent  concus- 
sion, and  the  plaintiff  was  thereby  greatly  injured  and  prevented  fiiom  attending  to 
his  business,  o^c.,  (alleging  special  damage :)  — 

Hdd,  upon  demurrer,  that  a  duty  as  alleged  arose  out  of  the  obligation  imposed  npon 
the  defendants  by  the  1  &  2  Viot  c.  96,  and  that  the  action  was  maintainable.  Clof- 
kU  V.  London  if  Mtrthrtoestem  Railway  Co,,  305. 

2,  Carrier,  LiabUiiy  of—J^otict^l  WiU,  4,  c  68  — Pface  of  receiving  Goods.]  A 
carrier  whose  servant  receives  goods  at  any  other  place  than  his  office,  warehouse, 
or  other  receiving-house,  where  a  notice  pursuant  to  1  Will.  4,  c.  ^  is  affixed, 
is  not  within  the  protection  of  the  statute,  whatever  the  nature  of  the  goods  may 
be,  although  the  requisite  notice  is  affixed  in  the  office  where  the  goods  are  usually 
received  by  him ;  and,  therefore,  where  goods  so  delivered  are  lost,  the  carrier  is 
liable  as  a  common  carrier  at  common  law.  Pollock,  C.  B.,  dissentie^Ue.  Mart  v. 
Baxendaky  468. 

COMPENSATION. 
For  h^ury  to  Land.] 

See  LaKDS  Clauses  Oonsoudatton  Act. 
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1.  Damages  for  Breach  of] 

2.  CofutudUm  tf] 


CONDITIONAL   DEVISE. 
See  Will. 

CONSENT  RULE. 
See  Estoppel. 

CONTRACT. 

See  Dakaoeb, 

See  Assumpsit. 

CONVICTION. 
See  Costs. 

COPYHOLD. 
See  Hemot. 

CORPORATION. 

Validiiy  of  Appointment  qf  Cjffiean^  not  vmdtr  Sed,] 

See  Coals. 

COSTS. 

1.  Coda  ofMandamua  lo  SeuunUk]  The  right  to  the  costs  of  a  mandamui  to  sessions 
to  hear  an  appeal  does  not  depend  upon  whether  or  not  cause  has  been  vezar 
tiottsly  shown  against  the  rale  for  the  writ,  but  whether  cause  has  been  unsuccess* 
folly  shown,    i^gina  ▼.  Jiutieea  qf  MddUsex,  267, 

3.  At  the  sessions,  an  objection  was  raised  by  the  bench  to  the  right  of  the  api>el- 
lants  to  be  heard,  and  they  accordingly  refused  to  hear  the  appeal.  Upon  a  motion 
for  a  mandamua  to  compel  them  to  hear  it,  the  resDondents  showed  cause ;  but  the 
role  was  made  absolute,  and  the  appellants  succeeoed  at  the  sessions :  — 

Bddf  upon  an  application  by  the  appellants  for  the  costs  of  the  application  for  the 
mafMumitis,  that  they  were  entitleo  to  have  them  from  the  respondents.  lb, 

3.  Conmdion  —  ./^ipeaZ.]  By  sect  29  of  stat  9  Geo.  4,  c.  61,  where  the  judgment  of 
any  justice  in  or  concerning  the  execution  of  that  act  shall  be  affirmed  on  appeal, 
the  court  to  whom  such  appeal  is  made  shall  order  the  appellant  to  pay  costs  to  the 
justice ;  and  if  he  shall  retuse  or  neglect  forthwith  to  pay  the  same,  it  shall  be  law- 
Ail  for  the  court  to  order  that  he  be  committed  to  jail  until  the  same  be  paid.  By 
sect  27  of  Stat  11  &  12  Vtct^  c.  4S,  if,  upon  appeal  from  any  conviction  or  order, 
the  Court  of  Quarter'Sessions  shall  order  either  party  to  pay  costs,  such  order  shall 
direct  such  costs  to  be  paid  to  the  clerk  of  the  peace,  to  be  by  him  paid  over  to  the 
party  entitled  to  the  same,  and  shall  state  within  what  time  such  costs  shall  be  paid: 
and,  if  the  same  shall  not  be  paid,  any  justice  may  enforce  payment  by  warrant  or 
distress ;  and,  in  default  of  distress,  may  commit  the  party  for  three  months.  Sect 
36  repealed  all  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  that  act:  — 

Hddj  that  sect  27  of  stat  11  &  12  Vict  c.  43,  applied  to  all  summary  convictions 
and  orders  of  justices,  (except  those  specified  m  sect  35,)  and  orders  of  Quarter 
Sessions  made  on  appeal  from  them ;  and  that  sect  29  of  stat  9  Geo.  4,  c.  61,  which 
was  inconsistent  with  it,  was  repealed  by  it  and  by  sect  ^.    Regina  v.  Hdlier^  253. 

4.  Order  to  Pcu — Acquiescence —  Certiorari.]  A  conviction  of  defendant  under  stat 
9  Gea  4,  c.  61,  was  affirmed  on  appeal  at  the  October  Quarter  Sessions,  1850,  and 
be  was  ordered  to  pay  costs  to  the  justices,  amounting  to  701.  In  November,  de- 
fendant paid  101.  on  account  On  the  8th  of  Februaiy,  1851,  the  justices  removed 
the  order  into  this  court  under  sect  18  of  stat.  12  &  13  Vict  c  45,  for  the  purpose 
of  enforcing  pavment  of  the  residue.  On  the  21st  of  February,  defendant  applied 
to  a  judge  at  chambers  to  stay  proceedings  on  the  order,  which  was  refused ;  and 
on  the  Ist  of  March,  a  writ  of  ^  fa.  was  issued  upon  the  order.  In  Easter  term, 
defendant  obtained  a  rule  for  setting  aside  the  order  and  thejifa.:  — 

Heldf  first,  that  there  had  not  been  acquiescence  in  the  order,  nor  laches  in  objecting 
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to  it  by  defendant,  inasmncft  as  by  sect  34  of  stat  9  Geo.  4,  c.  61,  he  could  not 
remove  the  order  by  cerlioraru  lb. 
Secondly,  that  the  order  being  removed  into  this  court  for  the  purpose  of  being 
enforced,  it  was  competent  to  defendant  to  object  to  the  illegality  of  it,  though  he 
could  not  have  removed  it  by  certiorari ;  and  the  court  made  the  rule  absolute,  and 
ordered  the  money  levied  under  the  JL  yeu  to  be  returned.  Jb. 

See  Lanblord  asu  Tenant.     Practice.     Arbitration  and  Award.     Lands 

Ci^usEs  Consolidation  Act. 

COUNTY  COURT. 
See  Mandamus^    Prob»ition.    Verdict. 

COUNTY  COURTS  ACT. 
See  Insoivshct. 

COUNTY  COURT  APPEAL. 

L  DtUrminatwn  in  Point  <^  Ikttr.]  Where  an  appeal  is  made  a&^inst  the  deter«> 
mination  of  a  county  court  in  point  of  law,  the  case  stated  for  the  opinion  of  the 
court  of  appeal  should  separate  the  fects^  and  law.    CawUy  v.  F^amdl^  397. 

2.  In  vfhai  Caaea  Aaptaii  Uxa^  Though  qaestions  as  Xa  fect^  as  well  as  of  law,  are  ia 
contest  before  tne  judge  of  the  county  court  without  a  juxy,  an  appeal  wiH  lie  if 
the  court  of  appeal  can  see  from  the  facts  of  the  case,  as  stated,  that  the  jud^  in 
order  to  arrive  at  his  judgment,  must  have  decided  a  question  of  law  in  a  particular 
way.  76. 

tkiMt^  that  no  appeal  win  lie  if  t9ie  decision  of  the  eootttv  eoort  judge  cam  be  suf^ 
ported  by  anv  view  of  the  fects  stated  in  the  case,  which  does  not  tender  it  neees- 
sary  to  conclude  that  he  has  determined  the  particular  poial  of  law  in  the  way 
complained  of  as  erroneous,  ifr. 

COVENANT. 
See  Assumpsit.    Landlord  and  Tenant.    Insvxancs.    Waste* 

CUSTOM. 

See  Coals. 

DAMAGES.  ^ 

1.  Muisure  of —  ^on-ddivery  qf  Goods.]  A.  contracted  to  deliver  to  B.  certain  quan- 
tities of  iron,  payment  for  which  was  to  be  by  bills  at  specified  dates,  which  were 
accepted  by  B.,  and  dishonored  at  maturity.  Afterwards  B.  became  bankrupt,  and 
his  assignees  sued  A.  fer  non-delivery  of  a  portion  of  the  ioon:  — 

Hdd,  that  the  assignees  were  entitled  to  recover  only  such  damages  as  could  have 
been  recovered  by  B.  at  the  time  of  his  bankruptcy,  namely,  the  difference  between 
the  contract  and  the  market  price  of  the  iron.     Vidpy  v.  Oakeley^  168. 

fiL  Pcofmewt  hy  BUI  a/Urward$  duhonortd,]     Where,  by  a  contract  for  delivery  of 

foods,  payment  is  to  be  made  by  bills  wuich  are  dishonored  before  the  goods  are 
elivered,  the  parties  are  then  placed  in  the  same  position  as  if  the  bills  had  never 
been  given,  or  the  contract  had  been  to  pay  in  ready  money,  and  the  vendee  can 
recover  only  the  difference  between  the  contract  price  and  market  price  of  the 
goods.  lb, 

8.  CofUrad  for  Sale  of  Good$ — Mtature  of  Damages,]  Declaration  in  covenant  upon 
a  contract  under  seal  for  railway  chairs  to  be  supplied  by  plaintifis  to  defendants, 
an  incorporated  railway  company,  at  certain  times  and  in  certain  quantities,  to  be 
paid  for  after  deliveiy.  Avennent,  that  plaintifis  were  ready  and  willing  to  execute 
and  perform  the  contract  according  to  the  conditions  and  stipulations ;  and  that  de- 
fendants had  accepted  and  received  a  certain  quantity  of  the  chairs.  Breach,  that 
defendants  refused  to  accept  and  receive  the  residue,  and  prevented  and  discharged 
plaintifli  from  supplyinff  the  residue,  and  from  the  further  execution  and  perform- 
ance of  the  contract.  It  appeared  that  plaintifls  would  have  gone  on  regularly 
making  and  delivering  the  chairs  according  to  the  contract,  if  they  had  not  received 
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a  notice  from  defendaDta  that  they  did  not  wish  to  have  an^  more  chain,  and  would 
not  accept  any  more.  After  receiving  that  notice,  plaintifis  ceaaed  to  make  any 
more  :  — 

Hddj  that  plaintiffs  were  entitled  to  a  verdict  on  a  plea  traversing  the  allegation,  that 
they  were  ready  and  willing  to  execute  and  perform  the  contract,  although  they 
never  made  and  tendered  the  residue  of  the  chairs,  lb, 

Hddj  also,  that  plaintiffs  were  entitied  to  a  verdict  on  a  plea  traversing  that  defend- 
ants refused  to  accept  or  receive  the  residue  of  the  chairs,  and  that  they  prevented 
and  discharged  plaintifis  from  supplying  the  residue,  and  from  the  fUrther  execution 
and  performance  of  the  contract ;  because,  first,  the  material  part  of  the  allegation 
was,  that  defendants  refused  to  receive  the  residue  of  the  chairs ;  and,  secondly, 
assuming  that  the  whole  must  be  proved,  plaintiffi  might  be  prevented  fVom  com- 
pleting the  contract  otherwise  than  by  positive  physical  fbrce,  and  defendants, 
though  a  corporation,  might  discharge  plaintiffs  from  the  performance  of  the  con- 
tract otherwise  than  by  instrument  under  seal :  — 

Held,  also,  that  in  estimating  the  damages,  the  jury  were  justified  in  taking  into  their 
calculation  all  the  chairs  which  remained  to  be  delivered,  and  which  defendants 
refused  to  accept  &, 

4.  AeUonfor  apedaL  Damaget  Of^y,] 

See  Wat. 


1.  Fbr  PtnaUy—  Whm  harrtd.] 

2.  JniaimoMdainalbiU,] 


DEAN  AND  CHAPTER. 

Vinior  (^  Grammm  SdhaoLI 

See  MjLNDAjnrs. 

DEBT. 

See  LiMiTATioirs. 

See  LfsuRANCE. 

DECEIT. 
See  WAaRAimr. 

DECLARATIONa 
See  EvioEifcx. 

DEED  POIiU 
See  Insueahcx. 

DEPENDANT. 
Prtamot  of,  on  JIfefion  fir  a  new  Trial,'] 

See  Practice. 

DELIVERY. 
See  Stoppage  in  Trahsitu. 

DEMURRER. 
See  PirEADiifo.    Wat. 

DEPOSIT. 
A^  to  recover.] 

See  Assumpsit. 

DETINUE. 
See  Stoppage  in  Tbahsitu. 

DISCHARGE. 

See  IifsoLvsNCT. 
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DISSEIZIN. 
See  Advowson. 

DUTY. 
On  Legacy,] 

SeeLEGACT  Dutt. 

EASEMENT. 

Light — Enjoumeni  for  TSvenhf  Years  —  Parol  ^mement  —  Payment  of  Rent  for 
Jjights.]  If  the  occupier  of  a  house  pay  rent  under  a  parol  agreement  to  the  owner 
of  the  adjoining  land  for  the  liber^  of  keeping  windows  open  looking  upon  the 
land,  the  occupier  of  the  house  will,  after  twenty  years'  enjoyment  of  the  lights, 
acquire  the  right  to  such  enjoyment,  and  the  owner  of  the  land  cannot,  afler  that 
period,  obstruct  such  lights,  as  the  nayment  of  the  rent  is  not  an  interruption  of 
the  enjoyment  under  the  stat  2  &  S  Will.  4,  c.  71,  s.  3.  The  PlaMatn  Company 
V.  The  Pariah  Ckrka  Conqniny,  481. 

EJECTMENT. 

1.  IF£0,  Construction  of — Com^Siwnal  />em9e.]  A  testator,  after  charging  certain  fee 
simple  property  in  L.  with  an  annuity,  devised,  subject  thereto,  **  tmit  provided  my 
aaia  son  J.  D.  (his  heir  at  lawj  shall,  when  requested  by  my  son  D.  D.,  effectually 
convey  and  assure  unto  him,  tne  said  D.  D.,  his  heirs  and  assigns  forever,  free  from 
all  manner  of  incumbrances,  all  that  messuage,  &C.,  called  C,  in  the  parish  of  T., 
&c.,  then  I  give  and  devise  all  and  singular  the  aforesaid  messus^es,  &c,  out  of 
which  the  said  annuity  dx  rent  charge  is  to  be  issuing  as  aforesaid  unto  him,  the 
said  J.  D.,  his  heirs  and  assigns  forever ;  but  if  the  said  J.  D.  shall,  when  required 
as  aforesaid,  refuse  to  execute  such  a  conveyance  unto  the  said  D.  D.  and  his  heirs, 
then  I  give  and  devise  the  said  messuages,  &c^  so  made  liable  to  the  payment  of 
Uie  said  annuity,  unto  my  said  son  D.  D^  his  heirs  and  assi^ps  forever." 

J.  D.  continued  seized  of  both  L.  and  C.  until  his  death,  C.  bemg  all  the  time  let  by 
him  to  a  tenant  from  year  to  year,  and  at  his  death  be  devised  all  his  property  to 
his  wife.  D.  D.  never  requested  J.  D.  to  convey  C.  to  him ;  but  after  his  death 
D.  D.  tendered  a  conveyance  for  execution  to  J.  D.'s  wife,  which  she  refused  to 
execute:  — 

HeU,  that  D.  D.  could  not  maintain  an  action  of  ejectment  for  the  recoveiy  of  the 
property  in  L.    Dot  d.  DamtB  v.  Dooim,  301.  ^ 

2.  RaUwau  Company — Right  to  take  Land,]  A  special  railway  act  contained  the 
usual  Clauses  giving  the  company  powers  for  the  compnlsoiy  purchase  of  lands ; 
and,  by  sect  1^,  the  company  were  not,  except  by  the  consent  of  the  owner,  to 
enter  upon  any  lands  which  were  requured  for  the  purposes  of  the  act,  until  they 
had  paid  or  deposited  in  the  Bank  of  England  the  purchase  money  or  compensa- 
tion agreed  or  awarded  to  be  paid.  In  1845,  the  lessor  of  the  plaintiff  permitted 
the  company  to  enter  upon  certain  land,  and  agreed  to  refer  the  amount  of  compen* 
sation  to  an  arbitrator ;  and  in  1847,  the  company  entered,  and  continued  in  posses- 
sion until  1849,  when  the  lessor  of  the  plaintiff  demanded  possession :  — 

Held,  that  such  demand  of  possession  did  not  make  the  company  trespassers,  and  that 
ejectment  could  not  be  maintained  against  them.  Doe  d.  Hudson  v.  Leeds  fy  Brad- 
ford RaUway  Co.,  28a 

3.  fAgreemtni  —  MmotoUdgment  of  Pkdntiff^s  JStteJ]  Defendant,  being  in  possession 
of  premises,  entered  into  an  agreement  for  the  purchase  of  them.  The  purchase 
not  being  completed,  the  vendor  brought  eiectment:  — 

Hetdj  that  the  agreement  was  an  acknowledgment  by  defendant  that  the  title  was  in 
the  vendor.    Doe  d.  Bourne  v.  Burton,  325. 

4*  Statute  of  Limitations.]  In  1823,  J.  E.,  being  seized  in  fee  of  a  house,  mortgaged 
it  for  a  term  of  five  hundred  years,  of  which  the  lessor  of  the  plaintiff  was  the 
assignee,  and  the  mortgagor  had  paid  him  interest  until  recently  before  the  com- 
mencement of  the  action.  J.  EL  had  become  entitled  upon  the  death  of  his  mother, 
who  resided  in  the  house  until  her  death  in  1821.  Defendant,  the  sister  of  J.  EL 
had  resided  with  her,  and  continued  in  possession  of  the  house  after  her  death,  and 
without  payment  of  rent  or  acknowledgment  of  title :  — 
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Hddf  that  an  action  by  J.  E.  woujd  be  barred  by  stat.  3  &  4  Will.  4,  c.  27 ;  bat  that 
the  right  of  the  lessor  of  the  plaintiff  to  hnng  ejectment  was  preserved  by  stat  7 
Will.  4,  and  1  Vict.  c.  28.    Doe  d.  Palmer  v.  Eyre^  35a 

5.  Person  dmrntnguruler  MortgageA  In  1821,  N.,  being;  seized  in  fee  of  land,  leased 
it  to  W.  In  1822,  W.  mortgaged  it  for  a  term  of  years.  In  1834,  the  mortgage 
was  paid  off,  and  the  mortgagee  and  the  owner  of  the  equity  of  redemption  con- 
veyed all  their  interest  to  the  person  under  whom  the  lessor  of  the  plaintiff 
claimed :  — 

Heldj  that  the  lessor  of  the  plaintiff  was  a  person  claiming  under  a  mortgage  within 
stat  7  Will.  4,  and  1  Vict  c.  28,  and,  therefore,  might  bring  ejectment  within 
twenty  years  after  the  mortgage  was  paid  off,  though  alter  the  expiration  of  twenty 
vears  from  the  payment  of  rent  to  the  mortgagor,  or  acknowledgment  of  title  in 
him  by  the  tenant  in  possession.  lb, 

6.  In  1829,  W.  leased  land  to  defendant  for  twenty-one  years.  Defendant  applied  to 
W.  for  leave  to  take  in  a  piece  of  ground  adioining,  but  W.  declined  to  give  such 
leave,  statin^r  that  other  persons,  to  whom  he  bad  sold  adjoining  houses,  had  a  right 
of  way  over  it  Defendant,  notwithstanding,  enclosed  and  occupied  it  for  twenty 
years,  without  payment  of  rent  or  acknowledgment  of  title :  — 

Held,  that  the  piece  of  ground  could  not  be  considered  as  having  been  occupied  by 
defendant  as  part  of  the  demised  premises  in  respect  of  which  rent  was  paid,  ana, 
therefore,  an  action  by  W.  would  be  barred  by  stat  3  &  4  WilL  4,  c.  27.  lb. 

See  Estoppel. 

ESTOPPEL. 

Ejedment  —  Action  for  Mesne  Profits  —  Consent  Rule,']  In  an  action  for  mesne  prof- 
its, after  judgment  in  ejectment  for  the  lessor  of  tne  plaintiff,  it  appeared  that  the 
defendant  had  been  made  defendant  in  the  ejectment,  under  sect  13  of  stat.  11 
Geo.  2,  c.  19,  upon  entering  into  the  consent  rule  as  mortgagee  and  landlord :  — 

Hdftj  that  defendant  was  concluded  by  the  consent  rule  from  denying  that  he  waa 
landlord.    Doe  v.  Challisy  249. 

EVIDENCE. 

L  Ceriyicate,]  In  a  suit  respecting  a  grant  of  administration  to  a  deceased  intestate, 
*  between  the  alleged  widow  and  the  brother,  tlie  widow  pleaded,  in  proof  of  the 
marriage,  a  certificate  ot  baptism  of  a  child,  as  the  lawful  child  of  her  and  the  de- 
ceased, written  and  signed  by  the  odEiciating  minister,  since  deceased,  and  attested 
by  three  persons,  one  of  whom  was  alleged  to  be  deceased,  another  to  be  in  New 
South  Wales,  and  the  third  was  not  accounted  for.  The  certificate  did  not  purport 
to  be  an  extract  from  any  register  kept  by  public  authority,  or  otherwise :  — 
Held,  first,  that  such  certificate  could  not  be  received.    PaHby  v.  Pariby^  (zc)  59GL 

2.  Absence  of  Witness,]  Secondly,  that  the  absence  of  the  two  sorviving  witnetiea 
must  be  satisftctorily  accounted  for.  A, 

3.  Inspeelum  and  Copy  of  Documents.]  The  14  &  15  Vict  c.  99,  s.  6,  which  eat*- 
powers  courts  of  common  law  to  order  inspection  and  copy  of  documents  in 
possession  of  the  opposite  party  in  all  cases  where  a  discovery  may  be  obtained  in 
a  court  of  equity  at  the  instance  of  the  party  applying,  has  not  taken-  away  the 
jurisdiction  possessed  by  those  comts  previous  to  that  statute,  to  order  the  inspec- 
tioB  and  copy  of  documents  in  the  hands  of  an  adverse  party.    Bluck  v.  GonqlertZf 

ssu. 

4.  Where  a  plaintiff  declared  on  a  guaranty  contained  in  a  letter  of  the  defendant, 
who  swore  that  he  never  had  a  copy  of  it,  that  he  verily  believed  that,  if  produced, 
it  would  establish  his  defence  to  the  action,  and  that  he  was  advised  and  believed 
it  was  necessary  for  his  attorney  to  be  infiMmed  of  its  true  purport  and  effect,  in 
order  to  prepare  his  defence :  — 

Hddf  that  the  defendant  was  entitled  to  an  inspectioQ  and  copy  of  this  document, 
irrespective  of  the  stat  14  &,  15  Vict  c.  99,  s.  6.  Jb. 

5.  Interlineedion  —  fVhen  presumed  to  be  m/ode,]  Where  an  alteration  or  interiiaeation 
appears  upon  the  face  of  a  will,  the  presumption  is,  that  it  was  made  alter  the 
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execution  of  the  will,  and  it  lies  npon  the  party  setting  up  the  will  to  give  some 
eyidence  to  lebat  that  presumption.    Dot  d.  SkaUcross  v.  Palmer^  155. 

6.  Emdenee  to  rthvi  Presumption,]  A  holograph  will  appeared  to  have  been  altered 
by  turning  a  devise  of  certain  cottages  to  W .  F.  in  fee  into  a  limitation  to  him  for 
life,  wi^  remainder  in  fee  to  A.  P.,  who  was  nowhere  else  mentioned  in  the  will. 
Declarations  made  by  the  testator  before  the  will  was  executed  that  he  intended  to 
make  provision  by  his  will  for  A.  P.,  bat  not  specifying  any  particular  property 
which  he  intended  to  leave  to  her,  were  offered  in  evidence,  for  the  purpose  of  rais- 
ing an  inference  that  the  limitation  to  A.  P.  was  inserted  before  Uie  will  was 
executed :  — 

Held,  that  these  declarations  were  admissible  evidence  for  that  purpose,  lb. 

7.  Previous  Dedarations  of  TesUdor.]  Semble,  that  declarations  made  by  a  testator 
after  the  time  when  the  will  is  executed  that  he  had  provided  for  a  person  whose 
name  occurred  on  an  interlineation  would  not,  however,  be  evidence  tW  the  inter* 
lineation  was  made  before  execution.  lb, 

8.  fFhai  is  admissible  under  PUa  of  Not  Gxalty  in  Trover,] 

See  Trover.    Stauf. 

FINALITY. 
Of^ward.] 

See  Arbitration  Ain>  Award. 

FINE. 
See  Waste. 

FIXTURES. 
See  Poor  Rates. 

FOREIGN    AFFIDAVITS. 
See  Affidavits. 

FORGERY. 
See  Attorney. 

FRAUDS,  STATUTE  OF. 

1.  Broka's  Law — Enby  of  ContraeL]  Where  there  is  an  entry  of  the  contract 
between  buyer  and  sefier,  by  a  broker  acting  for  both  patties,  in  his  book,  signed 
by  him,  that  entry  is  the  binding  contract  between  the  parties,  and  a  mistake  made 
by  him  when  sending  them  a  copy  of  it,  in  the  shape  of  a  bought  or  sold  note,  will 
not  affect  its  validity.    SivewriglU  v.  Archibald^  286. 

9l  Bouf^M  and  sM  Nloks,]    Also,  where  the  broker  omits  to  enter  and  sign  any  con- 
tract m  his  book,  and  sends  bought  and  sold  notes  to  the  buyer  and  seller  respec- 
tively, if  these  agree  they  constitute  a  binding  contract ;  but  if  there  be  any  mate- 
rial variance  between  them,  they  are  both  nullities,  and  there  is  no  binding  contract ; 
.  and, — 

By  Patteson,  J.  There  is  in  that  case  no  note  or  memorandum  in  writing  of  the  bar- 
gain to  satisfy  the  17th  section  of  the  Statute  of  Frauds,  lb. 

By  Erie,  J.  The  mere  delivery  of  bought  and  sold  notes  does  not  prove  an  intention 
to  contract  in  writing,  and  does  not  exclude  other  evidence  of  the  contract  in  case 
they  disagree,  lb. 

Declaration,  setting  out  a  sold  note  of  "  500  tons  Messrs.  Dunlop's  piff  iron,"  signed 
by  a  broker,  stated  an  agreement  by  defendant  to  purchase,  and  a  breach  of  that 
-  agreement  by  not  acceptinfir  the  same.  Plea — J^ton  assumpsit.  It  appeared  that 
the  broker  agreed  with  defendant  that  he  was  to  be  the  purchaser  of  500  tons  of 
Dnnlop's  iron,  and  that  their  iron  was  Scotch ;  that  the  broker  delivered  to  defend- 
ant a  bought  note,  in  which  the  iron  bought  was  named  Scotch  iron,  and  to  plaintiff 
a  sold  note,  in  which  the  iron  sold  was  named  Dunlop's  iron.  Upon  an  objection 
.  that  there  was  no  binding  contract,  because  there  was  a  material  variance  between 
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the  bought  and  sold  notes,  the  jadge  allowed  the  declaration  to  be  amended 
according  to  the  terms  of  the  bought  note.  Evidence  was  then  given  that  defend- 
ant, afler  the  day  on  which  he  ougrht  to  have  performed  the  contract,  authorized 
the  broker  to  treat  with  plaintiff  tor  a  compromise,  but  without  rcMfeiring  to  the 
terms  either  of  the  bought  or  the  sold  note :  — 
Heidi  that  the  amendment  in  the  declaration  was  properly  made.  lb, 
Hdatf  also,  by  Lord  Campbell,  C.  J.,  Patteson  and  Wightman,  J  J.,  that,  there  being 
a  material  variance  between  the  bought  and  sold  notes,  they  did  not  constitute  a 
binding  contract;  and  that  if  there  were  a  parol  agreement,  there  being  no  suffi- 
cient memorandum  of  it  in  writing,  the  Statute  of  Frauds  had  not  been  complied 
with ;  and  by  Lord  Campbell,  C.  J.,  and  Wightman,  J.,  that  there  was  not  suffi- 
cient evidence  of  the  defendant  having  ratified  the  contract  sent  to  him  contained 
in  the  bought  note.  lb. 
By  Erie,  J.,  that  there  was  sufficient  evidence  to  warrant  the  jury  in  inferring  that 
the  substance  of  the  contract  was  as  alleged  in  the  amended  declaration,  and  as 
expressed  in  the  bought  note ;  and,  therefore,  either  that  note  alone  would  be  a 
sufficient  memorandum  of  the  bargain,  signed  by  an  agent,  within  the  Statute  of 
Frauds,  or,  if  both  notes  were  essential  to  the  plaintiff's  case,  they  did  not  aab- 
stantially  vaiy.  A. 

FRIENDLY  SOCIETY. 

JSToHce  of  Meeting — Requmtion  upon  (Mcera.]  The  officers  of  a  friendly  society  are 
bound  under  sect  9  of  stat  10  Geo.  4,  c.  56,  to  sign  a  notice  to  convene  a  general 
meeting  of  its  members,  upon  a  requisition  for  Siat  purpose  being  duly  made  to 
them.    (Erie  J.,  dissenting.)    Regina  v.  jildhamf  ifCy  Iniurance  iSboefy,  365, 

GOODS  SOLD. 
Damages  for  Mtn-^UUvery,] 

See  Dahaobs. 

GRAMMAR  SCHOOL. 
Btmoval  of  Master.] 

See  Maicdamus. 

GUTTA  PERCHA. 
See  Arbitration  aitd  Award. 

HABEAS  CORPUS. 

To  bring  Prisoner  before  Justices.]  An  application  for  a  habeas  corpus  ad  respondendum^ 
to  take  a  prisoner,  in  custody  on  a  charge  of  felony,  before  lustices  to  answer  to 
another  charge  of  felony,  must  be  made  to  a  judge  at  chambers,  and  not  to  the 
court    Begina  v.  Isaacs,  185. 

HERIOT. 

Copyhold  —  ^ukrtmi  —  Statute  of  Limitations.]  In  trover  for  a  heriot,  it  was  proved 
oy  entries  m  the  court  rolls  of  a  manor  that,  down  to  the  year  1804,  the  land  in 
resper.t  of  which  the  heriot  was  claimed  was  freehold  land,  held  of  the  lord  bv 
heriol,  quitrent,  relief,  &c.  On  the  death  of  a  tenant,  in  1804,  a  heriot  was  seized. 
In  1824,  the  next  tenant  died ;  but  there  was  no  entnr  of  any  seizure  of  a  heriot  on 
that  occasion,  or  of  any  reason  for  the  omission.  In  1826,  the  present  lord  came 
into  possession ;  and  in  1847,  upon  the  death  of  the  next  tenant,  the  heriot  now 
claimed  was  seized.  Since  1804,  no  quitrent  or  relief  appeared  to  have  been 
demanded  or  paid,  nor  any  service  of  any  kind  rendered  to  the  lord  of  the  manor:  — 

Hddf  that  the  lord's  right  of  action  was  not  barred  by  sect  2  of  3  &  4  WilL  4,  c.  27, 
and  that  there  was  no  ground  for  presuming  that  the  tenure  of  the  lands  had  been 
changed,  or  even  that  me  heriot  had  been  released  by  the  lord.  Chichesler  v.  Hattf 
340. 

Semble^  that  the  right  to  the  quitrent  was  barred  by  the  statute.  lb. 

HIGHWAYa 
See  Wats. 
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HOLOGRAPH. 
See  Wiu.. 

HUSBAND  AND  WIPE. 
fflim  ffife  if  a  proper  Parly  to  an  Adion.] 

See  WAEEAimr. 


QfaShip^byMaiUr.] 


HYPOTHECATION. 
See  Ships  akd  Shippiha 


INFANT. 

t^ppearante  see,  sUd,]  Where  an  appearance  gee.  ML  was  entered  fox  an  infant  de^ 
fendant,  the  conrt,  on  application  made  more  than  four  days  after  service  of  the 
notice  of  declaration,  set  aside  the  appearance  and  all  subsequent  proceeding 
wiliUffI  CMtf,  the  defendant  undertaking  to  appear  regulariy  by  gaaraian  trithm 
fbiir  dajTS*    Ltetk  ▼.  CtMwm^  581. 

See  Assumpsit. 

INPRINGEMENT- 
OfPakxd.] 

See  Patbht. 

INNKEEPER. 

1.  ^eM^enct  ef  Plaiidiff.'\  In  an  acdon  affainst  an  innkeeper  for  the  loss  of  goods, 
if  the  juxy  mid  that  the  plaintiff  was  guntjr  of  gross  negligence,  the  innkeeper  is 
relieved  from  his  liability.    AmMead  v.  ffmie,  349. 

2.  Where  the  plaintiff  had,  on  the  evening  of  the  nig[ht  in  which  the  theft  was  com- 
mitted, and  on  several  previous  occasions,  opened  his  driving  box,  and  counted  the 
bank  notes  kept  in  it,  in  the  presence  of  persons  in  the  commercial -room,  and  the 
box  was  so  insecurely  fastenea  that  it  might  be  opened  without  a  key :  — 

HeU,  that  the  jniy  were  warranted  in  finding  the  plaintiff  guilty  of  gross  negligence; 
though  it  was  the  custom  of  travellers  to  leave  their  driving  boxes  in  the  commer- 
cial-room during  the  night  A. 

INSOLVENT  ACT. 

1.  Seheduh  —  BUU^  Deseriplwn  of —  St^ffidency  qf.]  Bills  of  exchange,  drawn  by  the 
iefendant  in  India,  were  purchased  there  for  the  plaintiff,  Moses  Symons,  who 
resided  in  England,  and  were  indorsed  and  transraittea  to  him  in  this  country.  The 
defendant  afterwards  petitioned  the  Insolvent  Court  in  India,  and  in  hts  schedule 
described  the  plaintiff's  debt  thus :  ^  Creditor,  A.  M.  Symons,  for  the  following  bills 
of  exchange  (describing  them)  drawn  bv  us  upon  Messrs.  R.,  L,  &.  Co.,  in  favor  of 
Moses  Symons."  A  person  named  A.  M.  Symons  resided  in  Calcutta,  but  was  not 
shown  to  be  coimecteu  with  the  bills  in  question :  — 

Heldj  that  the  description  in  the  schedule  was  insufficient  within  the  meaning  of  the 
11  Vict  c.  21,  s.  5,  sched.  C,  the  Insolvent  Act,  f India,)  and,  therefore,  that  the 
defendant  was  still  Uable  on  the  bills.    Symotu  v.  Mcof,  541. 

fL  htsolveni  Ad,  1  if  2  Vld.  c.  110,  «.  69,  75— Discharge— Schethde.]  Where  an 
insolvent,  who  had  accepted  and  given  to  the  payee  a  oill  drawn  on  him  by  J.  S., 
described  the  bill  in  his  schedule  as  drawn  by  J.  S.,  but  did  not  name  the  payee  or 
allege  that  the  holder  was  unknown :  — 

Heldj  Biat  the  insolvent  was  not  discharged  as  to  the  payee  under  the  75th  section  of 
the  1  &  2  Vict  c.  110;  confirming  Pugh  v.  Hookham,  2  Car.  &  P.  376;  Lambert  v. 

SembUj  also,  that  the  description  in  the  schedule  was  not  sufficient  under  the  G9th 
section,  lb, 

INSOLVENCY. 
DMiarge  by  huolveiU  Court]    The  discharge  by  the  Insolvent  Court  of  a  penon 
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against  whom  judgment  for  a  debt  has  been  obtained  in  a  county  court  does  not 
satisfy  the  judgment,  and  the  judgment  remaining  ^  unsatisfied**  within  the  meanin^^ 
of  the  98th  section  of  the  County  Courts  Act,  (9  &  10  Vict  c.  95,)  the  party  may 
be  proceeded  against  by  summons  under  that  section,  and  may  be  committed  by  t' 
judge  under  the  provisions  of  sect  99.    Mlof  v.  Dcde,  422. 

See  Statute  of  Limitations.    Laxidlord  axio  Tenant. 

INSPECTION   OP   DOCUMENTS. 

See  Evidence  Act. 

INSURANCE. 

1.  Insurable  ItUeresi.]  Where  the  master  of  a  ship,  having  borrowed  money  for 
repairs,  gave  the  lender  bills  on  the  owner  of  the  ship  and  on  the  consignee  of  the 
cargo  for  the  amount,  and  also  an  instrument  by  which  he  purported  to  hypothecate 
the  vessel,  &c.,  and  stipulated  that,  in  case  the  bills  were  not  accepted  or  paid,  the 
lenders  might  take  possession,  and  sell,  under  process  of  the  Admiralty  Court,  and 
in  which  it  was  agreed  that  the  lender  should  forbear  maritime  interest,  and  that 
the  advances  were  to  be  recoverable  whether  the  vessel  arrived  at  its  port  of  desti- 
nation or  not: — 

Hdd,  that  the  instrument  was  void,  and  that  the  lender  had  no  insurable  interest 
Stainbank  v.  Fenning,  412. 

2.  The  case  of  Sanuun  v.  Bragginion,  1  Yes.  443,  fully  stated  and  commented 
upon.  lb, 

3.  Deed  Poll  —  Msolute  Covenant  —  LiabUtty  of  incorporated  Company,]  Debt  to 
recover  300L  as  for  a  total  loss  under  a  deed  poll  or  policy  of  insurance,  sealed  with 
the  common  seal  of  the  company,  (the  plaintifis  in  error.)  The  declaration  set  out 
the  policy,  which,  afler  reciting^  that  the  said  M.  Kearney  had  represented  that  he 
was  interested  in,  or  duly  autnorized,  as  owner,  agent,  or  othenvise,  to  make  the 
insurance  thereinafter  mentioned  with  the  said  company,  and  had  covenanted  to  pay 
a  certain  premium,  stipulated,  amongst  other  things,  that  it  was  agreed  by,  and  on 
behalf  of,  the  company,  that  the  capital  stock  and  funds  of  the  said  company  should, 
according  to  the  provisions  of  the  deed  of  settlement  of  the  said  Company,  be  sub- 
ject and  liable  to  make  good,  and  should  be  applied  to  pay  and  make  good,  all  such 
losses  and  damages  as  mi^ht  happen  to  the  subject  matter  of  the  said  policy,  in 
respect  of  the  sum  of  300?.  insured,  which  insurance  was  thereby  declared  to  be 
upon  cargo,  goods,  or  freight  (valued  at  interest)  of  and  in  the  good  ship  Mary, 
whereof  Noonan  (the  other  defendant  in  error)  was  master ;  that  the  capital  stock 
and  funds  of  the  company  should  alone  be  liable,  according  to  the  deed  of  settle- 
ment, to  make  good  all  claims  and  demands  whatsoever  under  or  by  virtue  of  the 
said  policy,  and  that  no  shareholder  of  the  company  should  be  in  any  wise  liable  to 
any  claims  or  demands,  nor  be  charged  by  reason  of  the  said  policy  beyond  the 
amount  of  his  shares  in  the  capital  stock  of  the  company.  It  was  then  averred 
that  the  defendants  (the  plaintifis  in  error)  became  insurers  for  300L  upon  the 
freight  of  the  said  vessel ;  that  divers  goods  had  been  shipped  on  board  the  said 
vessel  to  be  carried  for  freight,  and  that  from  thence  until  the  happening  of  the 
loss  the  plaintiffs  (the  defendants  in  error)  were  interested  in  the  freight  of  the 
goods  so  shipped. 

Held,  first,  that  there  was  an  absolute  covenant  on  the  part  of  the  company  to  pay  the 
sum  insured  when  a  loss  should  happen,  and  that  it  was  not  necessary  to  aver 
in  the  declaration  that  the  capital  stock  and  funds  were  sufficient  according  to 
tlie  deed  of  settlement ;  the  want  of  fimds  being  a  matter  to  be  pleaded,  on  the 
part  of  the  company,  if  a  defence  at  all.    Sunderland  Marine  Ins.  Co,  v.  Jj6(ir7i^,312. 

4.  Secondly,  that  an  action  of  debt  was  maintainable.  lb, 

5.  Thirdly,  that  Noonan  was  sufficiently  designated  in  the  deed  poll  as  a  pAity 
interested  with  whom  the  company  contracted,  to  entitle  him  to  join  as  a  plamtiff 
in  the  action.  lb, 

INTERLINEATION. 
See  Evidence. 
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JOINDER. 

QfPlmnHff,] 

Sec  Insura:;tce. 

JOINDER  OF  ISSUE. 
See  PLEADiifo. 

JUDGMENT. 

1.  Setting  tuiekJ] 

See  Warrant  of  Atto&net. 

2.  When  uMoti^led,] 

See  IivsoLTEifCT. 

JUS  DISPONBNDI. 
See  Stoppage  in  Transitu. 


In  Libdy  Plea  o/.] 


JUSTIFICATION. 

See  Libel. 

LACHES. 
See  Costs.    JdAiiDAMUs. 


LANDLORD  AND  TENANT. 

1.  Covenant  to  indemnify  —  ^^  —  Repairs  —  Costs.]  B.  &  P.,  being  the  ownere  of 
an  unexpired  term  of  seventy-two  years  in  certain  premises,  let  them  for  twenty- 
one  years  to  G.,  with  the  usual  covenants  for  repairs,  payment  of  rent,  &c.,  and 
afterwards  assigned  the  reversion  to  B.  G.  had  previously  assigned  the  remainder 
of  the  term  of  twenty-one  years  to  the  plaintiff,  with  a  similar  covenant  of  indem- 
nity, who  assigned  it  to  the  defendant,  with  a  like  covenant.  B.  brought  an  action 
in  respect  of  rent  due  and  want  of  repair  against  G.,  who  suffered  judgment  by 
default,  and  allerwards  brought  an  action  against  the  plaintiff  for  the  amount  so 
paid  by  him  and  his  costs.  The  plaintiff  defended  the  .action  unsuccessfully,  and 
cecame  liable  to  pay  G.  the  amount  of  the  judgment  by  default,  toother  with  G.'a 
costs  of  that  judgment,  and  also  the  costs  of  the  action.  The  plaintiff  then  brought 
an  action  against  the  defendant  before  he  had  paid  to  G.  the  amount  recovered 
byG.:  — 

Held,  first,  that  the  plaintiff  was  entitled  to  recover  the  amount  of  the  rent,  the  repairs, 
and  G.'s  costs  of  the  judgment  by  default,  but  not  his  own  costs  of  defending  the 
action  brought  against  him  by  G.    Smith  v.  HoweU,  490. 

2.  Secondly,  that  the  plaintiff  was  entitled  to  recover,  although  he  had  not  paid  G.  at 
the  commencement  of  the  action,  lb. 

3.  Thirdly,  that  G.  had  taken  the  proper  course  in  suffering  judgment  to  go  by 
default  lb. 

4.  J^eaU  V.  WyUie,  3  B.  &  C.  533,  doubted,  lb. 

5.  Tenancy  at  fVill  —  Insolvency  —  Vesting  Order  —  JVotice.]  Where  a  party,  havinff 
created  a  tenancy  at  will,  afterwards  becomes  insolvent,  the  vesting  order  and 
notice  thereof  to  the  tenant  at  will  operate  as  a  determination  of  the  tenancy.  Doe 
d.  Davies  v.  Thomas,  487. 

6.  But  it  seems  that  mere  alienation  by  the  lessor  at  will  will  not  determine  the 
tenancy,  as  to  the  tenant,  until  he  has  knowledge  of  the  alienation,  lb. 

See  Pleading. 

LANDS  CLAUSES  CONSOUDATION  ACT. 

Compensation  —  Jury  —  Costs  —  Sects.  38  and  51  incorporated  in  Sect.  68.]  The  68th 
section  of  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict  c.  18,  by  which  any 
party  entitled  to  compensation  in  respect  of  lands  taken  or  injuriously  affected  by 
the  execution  of  works  may  give  notice  of  his  claim  to  the  promoters^  and  the 
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claimant  may  have  the  matter  settled  by  a  jury,  incorporates  all  previous  sectioDS 
which  are  applicable,  and  among  others  the  38tn,  which  requires  the  promoters  to 
give  notice  of  the  amount  of  compensation  they  are  willing  to  pay,  before  sum- 
moning the  jury,  and  also  the  51st,  which  gives  the  claimant  the  costs  of  the 
inquiry  when  he  recovers  more  than  the  sum  offered  by  the  promoters.  Bichardaon 
V.  SotUk-eagiem  RaUwmf  Co,,  426. 
Conflicting  with  Railtiane  v.  The  York,  Mwcaatie,  and  Berunck  BaUwcnf  Company, 
19  Law  J.  Rep.  (if.  s.)  Q^  B.  464. 

JLEIASE. 
See  Laiydlord  and  Tenaitt.    Wastk* 

LEGACY. 

1.  A  residuary  bequest  is  a  legacy  within  the  9  &  10  Vict  c.  95,  s.  65.  Peon  v. 
;PiZson,445. 

2.  A  bequest  of  money  may  be  a  legacy  within  the  meaning  of  that  section,  although 
payable  through  the  intervention  of  a  trustee,  lb, 

LEGACY  DUTY. 

Disention  of  Tnutets  to  M  —  Paymtnt  and  Satitfaetion  of  Legaof.']  A.  B.,  and  C.  his 
eldest  son  and  heir  apparent,  by  indenture  dated  the  9th  of  ^nuary,  1600,  joined 
in  conveying  certain  lands  and  hereditaments  of  A.  B.  to  trustees,  for  a  term  of  one 
hundred  years,  subject  to  certain  trusts  during  the  joint  lives  of  A.  B.  and  C,  and 
with  power  of  revocation,  and  with  divers  remainders  over.  By  indenture  of  the 
18th  of  May,  1614,  reciting,  tnier  alia,  that  A.  B.  was  not  possessed  of  sufficient 
personal  estate  to  pay  the  debts  he  mig^ht  owe  and  the  legacies  he  might  bequeath 
at  his  death,  without  the  sale  of  his  family  pictures,  &c.,  A.  B.  and  C,  after  revok- 
ing the  trusts  of  the  deed  of  the  9th  of  January,  16()0,  appointed  that  the  said 
lands,  &c.,  should  be  held  by  certain  trustees,  in  trust,  to  sell  within  six  months 
after  the  death  of  A.  B.  so  much  as  would  raise  a  sum  necessaiy  for  the  payment 
of  his  debts  and  legacies,  not  exceeding  50,000^.,  the  same  to  be  paid  to  his  execu- 
tors and  applied  in  aid  of  his  personal  estate,  (only  certain  portions  of  which  per- 
sonal estate  were,  by  deed  poll  of  the  18th  of  May,  1814,  directed  to  be  used  prior 
to  such  50,000^.  being  raised,)  with  a  further  trust  to  convey  what  should  not  be 
sold  to  C.  for  life,  with  certain  remainders  and  limitations,  and  in  default  of  such 
taking  effect,  with  remainder,  as  to  one  undivided  third  to  Lady  S.  and  S.,  a  daugrh- 
ter  of  A.  B.,  for  life,  with  remainders  to  her  sons,  in  tail ;  and  as  to  the  two  other 
undivided  thirds  to  D.  and  E.,  two  other  daughters  of  A.  R,  severally,  with  divers 
remainders  over.  By  will,  dated  the  25th  of  June,  1614,  and  several  subsequent 
codicils,  A.  B.  appointed  M.  and  others  executors,  and  bequeathed  to  them  two  sums 
of  10,000/.,  in  trust,  for  such  purposes  as,  notwithstanding  her  coverture,  Lady  S. 
and  S.  should  appoint,  and,  in  default  of  appointment,  to  her  separate  use.  C.  died 
in  the  lifetime  of  A.  B.,  without  issue,  and  A.  B.  himself  died  the  25th  of  December, 
1624,  without  altering  his  said  will  and  codicils,  and  leaving  Ladv  S.  and  S.,  D.  and 
fX,  respectively  married  and  surviving.  The  personal  estate  of^  A.  B.  was  insuffi- 
cient for  the  payment  of  his  debts  and  legacies  without  part  of  the  50,000/.  being 
raised.  By  virtue  of  common  recoveries,  the  respective  estates  tail  of  the  sons  of 
Lady  S.  and  S.,  C.  D.  and  E.,  were  barred  ;  and  by  deed,  dated  the  11th  of  July, 
1626,  between  all  necessary  parties,  it  was  agreea  that  a  partition  of  the  estates 
mentioned  in  the  deed  of  the  16th  of  May,  1614,  should  take  place. 

The  partition  was  accordingly  effected  by  deed  of  the  21st  of  July,  1626,  and  by 
indenture  of  the  20th  of  September,  1826,  one  undivided  third  part  was  settled  to 
such  uses  as  Lady  S.  and  S.,  her  husband,  and  her  eldest  son,  J.  F.,  &c.,  or  the 
survivor  of  them,  should  appoint  By  deed  of  January,  1627,  between  Lady  S.  and 
S.,  D.  and  El,  and  their  respective  husbands  and  other  necessary  parties,  afler  recit- 
ing that  a  partition  had  taken  place,  and  certain  lands,  &c.,  were  allotted  to  Lady  S. 
and  S. ;  that  the  debts  and  legacies  had  been  paid,  except  the  two  sums  of  10,000/., 
Which  were  raisable  by  sale  of  so  much  of  the  estate  as  might  be  required,  but  that 
the  parties  had  agreed  that,  instead  of  a  sale  taking  place,  each  undivided  third 
part  should  be  charged  with  one  third  of  such  legacies ;  that  certain  sums  had  been 
paid  to  the  executors  of  A.  B.,  in  part  satisfaction  of  two  of  the  respective  third 
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parts,  it  was  witnessed  that  certain  lands,  specified  in  a  schedule  annexed  to  the 
deed  marked  A,  were  conveyed  to  the  use  of  the  executors  of  the  wiU  of  A.  R,  for 
a  term  of  one  thousand  years,  and  subiect  thereto  to  the  uses  declared  by  the  in- 
denture of  the  20th  of  ^ptember,  1826,  upon  trust,  to  raise,  by  mortga^  or  sale, 
the  sum  of  14,166^.  139.  4dL,  being  the  amount  left  unpaid  of  the  two  legacies  of 
10,000/.  to  Lady  S.  and  S.  JBv  deed,  dated  the  6th  of  February,  1827,  Lady  a  and 
S.  appointed  the  sum  of  3S331,  6f.  8<i.,  which  had  been  received  by  the  execntoTB, 
as  above  mentioned,  to  her  husband,  and  also  the  residue,  in  default  of  further  ap- 
pointment, and  died  on  the  6th  of  October,  1834,  without  having  made  any  su^ 
appointment,  leaving  her  husband  her  surviving;  but,  prior  to  her  death,  the  14,1661. 
was,  by  further  payments,  reduced  to  11,4522.  5a.  ^  By  indenture,  dated  the  12th 
of  August,  1836,  made  hetween  Lord  S.  and  S.,  and  T.  F.,  his  eldest  son,  the  lands, 
&c.,  comprised  in  the  said  schedule  A  were  conveyed,  subject  to  the  said  term  of 
one  thousand  years,  for  securing  the  said  sum  of  11,452/.  5$,  3(L  to  the  use  of  the 
said  Lord  S.  and  S.  and  T.  F.,  and  the  survivor  of  them.  On  the  13th  of  Novem- 
her,  1844,  Lord  S.  and  S.  died ;  whereupon  the  said  son,  T.  F.,  became  seized  of 
the  lands,  &c.,  comprised  in  the  deed  of  the  12th  of  August,  1836,  and  was  entitled, 
as  residuary  legatee  under  the  will  of  his  father,  to  the  said  residue  of  the  two  leg- 
acies of  10,00(9.  By  deed  of  the  10th  of  July,  1845,  made  between  the  surviving 
executors  of  A.  B.  and  T.  F.,  (then  become  Liord  S.  and  S.,]  the  said  term  created 
by  the  deed  of  the  6th  of  January,  1827,  was  surrendered,  and  became  merged  in 
the  inheritance,  and  Lord  T.  F.  accepted  the  said  merger  in  full  satisfaction  and 
discharge  of  the  legacies  of  10,000/.  and  10,000/.,  and  the  said  residue  was  thereby 
satisfied  and  discharged :  — 
Hddj  that  the  legacy  duty  was  payable  by  the  executors  of  A.  B.  upon  the  whole 
20,000/.,  as  so  much  of  the  50,000/.  as  was  required  was  personalty,  and  the  trans- 
action by  which  the  term  was  merged  amounted  to  a  payment  of  the  residue  of  the 
legacies.    Momey  General  v.  MeUtdfe^  456, 

LEGATEE. 
Right  to  Mministratunu] 

See  Administration. 

LIBEL. 

Plea  of  Jiistyicaixon — MaUnal  Part,']  In  an  action  for  libel,  the  declaration  set  out 
the  whole  of  a  long  letter,  in  which  the  defendant  imputed  to  the  plaintiff  improper 
conduct  in  various  transactions  which  had  taken  place  in  reference  to  a  ditch  of  the 
plaintifi*'8,  alleged  by  the  defendant  to  be  a  nuisance.  The  defendant  pleaded  **  as 
to  so  much  of  the  libel  as  related  to,  and  charged  the  plaintifiT  with,  the  keeping  of 
the  nuisance,"  a  plea  which  attempted  to  justify  every  sentence  contained  in  the 
letter.  The  jury  found  that  the  plamtiff  kept  the  ditch  as  a  nuisance,  but  negatived 
the  improper  conduct  imputed  to  the  plaintifi*  in  the  letter :  — 

Hdd,  that,  upon  this  finding,  the  plaintiff  was  entitled  to  the  verdict  Biddulph  v. 
Chamberlaj/nej  347. 


By  Lnpltcaiion,] 


OfMomey.] 


Right  to.] 


LICENSE. 
See  Waste. 

UEN. 
See  Practice. 

LIGHT. 

See  Easement. 

LIMITATIONS,  STATUTE  OF. 


1.  Amendment — Adding  Plaintiffs.'^   A  firm  carried  on  business  as  A.,  B.,  and  C.   At 
the  time  of  an  alleged  debt  being  contracted,  B.  and  C.  were  surviving,  and  on 
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action  was  subseqaently  eomracnced  in  their  names.  For  more  than  three  years 
after  issue  joined,  negotiations  were  pending  for  a  reference,  which  ultimately  went 
off,  and  notice  of  trial  was  then  given.  It  was  then  discovered  that  at  the  time  of 
the  debt  being  contracted  eight  other  persons  were  beneficially  interested  in  the 
firm.  The  court  allowed  the  writ  and  other  proceedings  to  be  amended,  b^  adding 
the  names  of  these  persons,  in  order  to  avoid  the  effect  of  the  Statute  of  Limita- 
tions.   Came  v.  MaUnt^  568. 

2.  Dtbi  for  Penalty  under  a  By4aw.]  An  action  of  debt  for  a  penalty  due  under  a 
by-law  made  by  virtue  of  a  charter  is  ^  an  action  of  debt  funded  upon  a  contract 
without  specialtv,''  and  is  barred  by  21  Jac.  1,  c.  16,  s.  3,  if  not  commenced  within 
six  years  after  the  penalty  becomes  due.    Maker  Warden^  ^c,  v.  Loder^  309. 

3.  Part  Payment — Insolvency,]  One  of  the  Uiree  makers  of  a  joint  and  separate 
promissory  note,  bearing  interest,  paid  the  interest  for  some  yean,  and  then  took 
the  benefit  of  the  Insolvent  Debtors  Act,  having  previously  inserted  the  note  in  his 
schedule  as  an  ezieting  debt :  — 

Held,  that  a  subsequent  payment,  on  account  of  the  note  made  by  the  assignee  of  the 
insoivent,  under  the  direction  of  the  Insolvent  Debtors  Court,  was  insufficient  to 
take  the  case  out  of  the  Statute  of  Limitations,  9  Geo.  4,  c*  14,  as  against  the  other 
makers.    Davies  v.  EdwtrdSf  520. 

4»  ^Ttw  Promue,]  The  following  letter  was  written  by  tibe  defendant  to  the  plaintiff, 
in  respect  of  a  debt  more  than  six  years  due :  **  I  am  much  surprised  at  receiving  a 
letter  from  H.  IL,  this  morning,  for  the  recovery  of  your  debt  I  must  candidly  tell 
yon,  once  for  all,  I  never  shall  be  able  to  pay  you  in  cash,  but  you  may  have  any  of 
the  goods  we  have  at  the  Pantechnicon,  by  paving  the  expenses  incurred  theiBon, 
without  which  they  cannot  be  taken  out,  as  before  agreed  when  Mr.  F.  was  in 
town:*— 

Held  not  sufficient,  under  stat  9  Geo.  4,  c.  14,  to  take  the  cajse  out  of  the  Statute  of 
Limitatians.    Cavity  v.  FunM^  297. 

S.  ^%if  tf  »40ic»eni  Pd^mefil  or  .^cikRoufei^ifient.] 

See  Pbomissort  Note.    Ejectmekt.    Hebiot. 

LUNATIC  PAUPER. 
See  Afpeai.. 

MAILS. 
Carriage  of] 

See  Common  Carriee. 

MAINTENANCE. 
See  Appeal. 

MANDAMUS. 

I.  Railway  Company  —  Dviy  to  complete  Road.]  A  railway  act,  which  received  the 
royal  assent  on  tne  18th  of  June,  1846,  enacted  that  the  powers  of  the  company 
for  the  compulsory  purchase  of  lands  for  the  purposes  of  the  act  should  not  be 
exercised  aner  the  expiration  of  teee  years,  extended  bv  a  subsequent  act  to  five 
years,  and  that  the  railways  au&orized  by  the  act  should  be  completed  within  five 
years,  and  on  the  expiration  of  such  period  the  powers  granted  to  the  company  for 
executing  the  same  i^ould  cease  to  be  exercised,  except  as  to  so  much  of  such 
railways  as  should  then  be  completed. 

Shortly  after  the  passing  of  the  act,  a  portion  of  one  of  the  branch  lines  had  been  set 
out,  and  the  remainder  in  October,  1848 ;  but  no  notice  had  been  given  to  any  land 
owner  that  his  land  would  be  required.  At  a  meeting  of  the  shareholders,  it  had 
been  resolved  that  the  directors  should  not  commence  the  making  of  any  branch 
line  without  the  consent  of  a  general  meeting  of  the  company.  An  application  to 
the  company  to  make  the  branch  lina  in  question  was  made  in  March  last,  and  a 
rule  for  mandamus  to  the  company  to  make  and  complete  it  was  obtained  in  Easter 
term: —  • 
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Hdd,  that  the  land  owners  had  not  been  guilty  of  laches  in  making  the  application, 
and  that  the  company  had  not  shown  a  want  of  power  to  obey  the  writ ;  and,  there- 
fore, the  court  made  the  rule  absolute.  Regina  v.  The  Yoiicf  J^tvocaaUt^  ifc^  RaU" 
way  Co,,  260. 

2.  So  ruled  also  where,  at  a  general  meeting  of  the  shareholders  of  the  company,  it 
had  been  resolved  that  the  making  of  the  branch  line  should  be  abandoned,  and  it 
was  not  shown  by  the  affidavits  on  which  the  rule  was  obtained  that  the  company 
had  funds  for  completing  the  line,  lb, 

3.  Costs  of  Mandamus  to  StS8wns.'\  The  right  to  the  costs  of  a  mandamus  to  sessions 
to  hear  an  appeal  does  not  depend  upon  whether  or  not  cause  has  been  vexatiously 
shown  against  the  rule  for  the  writ,  but  whether  cause  has  been  unsuccessfully 
shown.    JRitgina  v.  The  Juliets  qfAEddUsex,  ^S7. 

4.  At  the  sessions,  an  objection  was  raised  by  the  bench  to  the  riffht  of  the  appellants 
to  be  heard,  and  they  accordingly  reflised  to  hear  the  appeaL  Upon  a  motion  for  a 
mandamus  to  compel  them  to  hear  it,  the  respondents  showed  cause ;  but  the  rule 
was  made  absolute,  and  the  appellants  succeeded  at  the  sessions :  — • 

Hdd,  upon  an  application  by  the  appellants  for  the  costs  of  the  application  for  the 
mandamus,  that  they  were  entitled  to  have  them  from  the  respondents.  i&. 

5.  Grammar  School — Removal  of  MasAer^  Mandamus  to  the  dean  and  chapter  of  R. 
to  restore  the  prosecutor  to  the  office  of  head  master  of  the  grammar  school  of  the 
cathedral.  Return,  (after  setting  out  the  statutes  of  the  founder  of  the  cathedral 
church,  by  which  the  head  master  of  the  grammar  school  was  to  be  elected  by  the 
dean  and  chapter^  and  the  bishop  was  appointed  visitor  of  the  cathedral  church,) 
that  the  prosecutor,  having  been  removed  from  his  office,  had  not  appealed  to  the 
bishop.  Plea,  that  the  writing  and  publishin^^  of  a  certain  pamphlet  was  the  cause 
of  removal  of  the  prosecutor  from  his  office ;  that  the  bishop  of  R.  was  formerly  the 
dean  of  W.,  and  that  the  matters  contained  in  the  pamphlet,  which  relate  to  the 
improper  application  of  the  funds  of  the  cathedral  church  of  W.,  were  written  and 
publisned  of  and  concerning  the  bishop  of  R.  as  former  dean  of  W. ;  that  the  pros- 
ecutor wrote  and  published  the  pamphlet  with  the  intention  of  attributing  to  the 
dean  and  chapter  of  W.,  while  the  said  bishop  of  R.  was  dean  of  W.,  &e  same 
identical  neglect  and  improper  conduct  with  respect  to  the  cathedral  church  of  W., 
and  in  and  about  the  application  of  the  funds  and  endowments  relating  thereto,  as 
are  charged  against  the  dean  and  chapter  of  R.  with  respect  to  the  cathedral  church 
of  R.,  and  in  and  about  the  misapplication  of  the  funds  and  endowments  relating 
thereto ;  that  passages  in  the  pamphlet  were  written  and  published  with  the  inten- 
tion of  imputmg  to  the  bishop  of  R.,  as  visitor  of  the  cathedral  church  of  R.,  a 
knowledge  of  the  misapplication  of  the  funds,  in  violation  of  the  statutes  of  the  said 
cathedral  church,  by  the  dean  and  chapter ;  and  that  the  dean  and  chapter  had  de- 
clared, under  their  common  seal,  that  they  removed  the  prosecutor  from  his  office 
in  consequence  of  his  having  written  and  published,  in  the  said  pamphlet,  passages 
untruly  alleged  to  be  libellous,  and  directed  as  well  against  the  aean  and  canons  of 
the  cathedral  church  of  R.  as  against  the  bishop  of  the  diocese,  and  likewise  against 
the  deans  and  canons  of  other  cathedral  churches ;  that  by  reason  of  the  premises, 
the  bishop  had  such  an  interest  in  the  cause  of  removal  of  the  prosecutor  as  to  dis- 
qualify him  from  acting  as  visitor. 

By  the  d5th  statute,  ''De  Corrigendis  Excessibus,"  si  quis  minorum  canonicorum, 
clericorum,  aut  aliorum  ministrorum  in  levi  culpa  delinquent  arbitrio  decani  aut  eo 
absente  vice  decani  corrigatur ;  sin  gravius  fuerit  delictum  (si  justum  judicabitur) 
ab  iisdem  expeliatur  a  quibus  fuit  admissus.  The  38th  statute,  "^  De  Visitatione 
Ecclesis,"  by  which  the  bishop  was  appointed  visitor,  contained  the  following 
clause:  '^Omniaque  faciat  qu<B  ad  viaitatoris  officium  de  jure  pertinere  denos- 
cuntur." 

Upon  demurrer  to  the  return :  — 

6.  Visitor.]  Held,  first,  that  the  35th  statute  did  not  give  the  dean  and  chapter  au- 
thority to  act  as  visitor  of  the  grammar  school.  Anna  v.  Dean  and  Chapter  of 
Rochester,  269. 

7.  Excess  of  Jurisdiction.]  Secondly,  that,  the  bishop  being  constituted  visitor  of  the 
grammar  school  by  the  38th  statute,  the  cause  of  removal  of  the  prosecutor  from 
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his  office  was  not  an  exceaa  of  jurisdiction  by  the  dean  and  chapter  which  could  be 
made  the  ground  of  a  mandamus.  lb, 

8.  Disqtudjfication,']  Thirdly,  that  the  bishop  had  not  such  a  personal  interest  in  the 
cause  of  removal  of  the  prosecutor  as  disqualified  him  from  acting  as  visitor.  Ih. 

9.  CompAlaory  Purchase  of  Land,']  MandamuSf  tested  the  22d  of  April,  1850,  com- 
manaed  a  railway  company  immediately  to  purchase  lands  necessary  for  making, 
constructing,  and  completing  a  branch  railway,  and  to  make,  construct,  and  com- 
plete the  same,  in  pursuance  of  the  provisions,  powers,  and  authorities  contained 
in  the  recited  acts  of  Parliament  The  special  act,  9  and  10  Vict  c.  2G2,  which 
received  the  royal  assent  on  the  27th  of  July,  1846,  enacted,  by  sect  18,  that  the 
powers  of  the  company  for  the  compulsory  purchase  of  lands  for  the  purposes  of 
that  act  should  not  be  exercised  after  the  expiration  of  three  years ;  and  by  sect 
20,  that  the  works  thereby  authorized  should  be  completed  within  five  years,  and 
on  the  expiration  of  such  period  the  powers  granted  to  the  company  for  executing 
the  same  should  cease  to  be  exercised,  except  as  to  so  much  of  the  same  as  should 
then  be  completed :  — 

EeH  first,  that  the  court  ought  not  to  have  issued  the  writ,  the  power  of  the  company 
for  the  compulsory  purchase  of  lands  havinor  expired  before  it  was  applied  for* 
Regina  v.  The  London  and  Nortk-wtsitm  Rawcay  Co,,  220. 

10.  Secondly,  that  the  return  was  good,  without  showing  an  application  to  all  the  land 
owners,  and  a  refusal  by  them.  £• 

11.  QtMpre,  whether  there  lay  upon  the  company  an  obligation  to  make  and  complete 
the  railway,  which  might  have  been  enforced  by  mandamus ;  and  whether  want  of 
funds  for  the  purpose  would  be  an  answer.  76. 

12.  To  (ht  Judge  of  a  County  Court  to  hear  and  determine  a  Plamt,]  Where  a  judge 
of  a  county  court  has  entered  upon  the  hearing  of  a  plaint,  and,  from  the  evidence 
adduced  before  him,  has  decided  that  he  had  no  jurisdiction  to  adjudicate  between 
the  parties,  a  mandiunus  will  not  lie  commanding  him  to  hear  and  determine  it, 
even  although  he  may  be  wrong  in  point  of  law.    J^IUner,  ex  parte,  371. 

13.  ContrOj  if,  in  a  case  in  which  he  has  jurisdiction,  he  refuses  to  hear  it,  upon  the 
mistaken  notion  that  he  has  no  jurisdiction  to  do  so  in  respect  of  some  preliminary 
matter.  lb, 

14.  R.  having  projected  a  benefit  society,  allejfing  in  his  prospectus  that  it  was 
intended  to  be  a  branch  of  another  society,  which  held  out  peculiar  advantages  to 
its  subscribers,  M.  was  induced  to  become  a  member,  and  continued  so  from  1841 
to  1849,  the  society  being  conducted  according  to  a  code  of  rules  of  its  own,  and 
not  as  a  branch  society.  A  resolution  was  then  passed  by  some  of  the  members, 
without  the  consent  or  knowledge  of  M.,  entirely  changing  the  object  of  the  soci- 
ety. M.  withdrew,  and  brought  an  action  in  the  county  court  for  the  recovery  of 
his  subscriptions.  The  judge,  upon  proof  of  these  facts,  decided  that  he  had  no 
jurisdiction  to  adjudicate  between  the  parties,  and  nonsuited  M. :  — 

tieUl,  that  a  mandamus  would  not  go  commanding  him  to  hear  and  determine  the 
cause.  76.  ' 

See  Wat.    Railways. 

MARITIME  RISK. 
See  Ships  and  Shifpixo. 


Authorihf  to  pledge  Sk^] 


Wdn  Stahde  of  Ihwds.] 


MASTER. 
See  Ships  and  Shipping. 

MEMORANDUM. 

See  Frauds,  Statute  or. 

MESNE  PROFITS. 


JkHonfor,] 

See  Estoppel. 


636  INDEX. 


Common  Law,  Admiralty,  &c. 


MISCONDUCT. 
See  Attorney. 

MISNOMER. 
See  Arbitration  and  Award. 

MONEY  PAID. 
See  AssiTMPSiT. 

MOTION. 
Fhr  a  new  Trial.] 

See  Practice. 

NEGLIGENCE. 
See  Innkeeper. 

NEW  TRIAL. 

1,  Improper  Reception  of  Evidence — Appeal  in  a  Jury  Coae.]  A  plaint  for  breach  of 
covenant  was  tried  by  a  junr  In  a  county  court,  and  a  verdict  found  for  the  plain- 
tiff. An  appeal  was  brou^t  upon  the  ground  that  the  judge  had  improperly 
received  certain  evidence,  xhe  court  expressing  an  opinion  that  the  evidence  had 
been  improperly  received,  application  was  made  on  the  port  of  the.  defendant  to 
have  judgment  entered  for  him.  The  court  held  that,  nndej  the  stat  13  d^  14  Vict 
c.  61,  8.  14,  they  had  no  power  to  set  aside  the  verdict  of  the  jqry,  and  to  direct 
jadgment  to  be  entered  fw  the  defendant,  and  that  they  coald  do  do  more  than 
direct  a  new  trial.    Jona»  v.  Adams,  188. 

2.  In  a  Criminal  Case,] 

See  Practice. 

NEW  COMBINATION 
See  Patent. 


Of  Goods f  Damages  for.] 


PUa  •f^  in  Tnmr.] 


NON-DELIVERY. 
See  DABiAOEa. 

NOT  GUILTY. 
See  Trover. 

NOTICE. 


Pka  qf  Want  of  when  not  a  Defence,] 

See  PjLEADINCk 

NUL  TIEL  RECORD. 
See  Variance. 

OFFICER. 
Distinction  between  OJuxr  and  ServanL] 

See  Coals. 

OPENING. 
OfBcakoays,] 

See  Rail  WATS. 

ORDER  OP  JUSTICES. 
See  Affbal. 
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ORDER  OP  POOR-LAW  BOARD. 
See  Poor  Laws. 

OUTLAWRY. 
See  Variance. 

PARTIES. 
See  Insurance.    Warrantt. 

PARTNERSHIP. 
See  Arbitration  and  Award.    Assumpsit. 

PART  PAYMENT. 
Under  SUUute  of  Lmitationa.] 

See  Limitations. 

PATENT. 

1.  Aeir  Combination.']  There  may  be  a  patent  for  a  combination  of  old  and  new 
mechanism ;  and  such  pateift  will  be  infringed  by  using  so  much  of  the  combina- 
tion as  is  material ;  and  it  will  not  be  less  an  infringement  because  the  result  is 
attained  by  the  substitution  of  a  mechanical  equivalent    Sellers  v.  Diddnson,  544. 

2.  Speeifieatum  —  infringemenL]  In  the  specification  of  a  patent  for  ''improve^ 
roents  in  looms  for  weaVing,"  the  plaintiff  declared  that  his  improvements  applied 
to  that  class  of  machinery  called  power  looms,  and  consisted  *'  in  a  novel  arrange- 
ment of  mechanism,  designed  for  the  purpose  of  instantly  stopping  the  whole  of 
the  working  parts  of  the  loom  whenever  the  shuttle  stops  in  the  shed."  After 
describing  the  manner  in  which  that  was  done  in  ordinary  looms,  the  specification 
proceeded  thus :  **  The  principal  defect  in  this  arrangement,  and  which  my  improve- 
ment is  intended  to  obviate,  is  the  frequent  breakage  of  the  different  parts  of  the 
loom,  occasioned  by  the  shock  of  the  lathe  or  sley  striking  against  the  *  frog,' 
(which  ts  fixed  to  the  framing.)  In  my  improved  arrangement  the  loom  is  stopped 
in  the  following  manner:  I  make  use  of  the  *  swell*  and  the  *  stop-rod  finger'  as 
usual ;  the  construction  of  the  latter,  however,  is  somewhat  modified,  being  of  one 
piece  with  the  small  lever  which  bears  against  the  *  swell,'  but  instead  of  its  strikinfif 
a  stop  or  *  firog '  fixed  to  the  framing  of  the  loom,  it  strikes  against  a  stop  or  notch 
upon  the  upper  end  of  a  vertical  lever,  vibrating  upon  a  pin  or  stud.  The  lever  is- 
furnished  with  a  small  roller  or  bowl,  which  acts  against  a  projection  on  a  horizon- 
tal lever,  causing  it  to  vibrate  upon  its  centre  and  throw  a  clutch  box  (which  con- 
nects the  main  driving  pulley  to  the  driving  shaft)  out  of  gear,  and  allows  the  main 
driving  pulley  to  revolve  loosely  upon  the  driving  shaft,  at  the  same  time  that  a 
projection  on  the  lever  strikes  against  the  *  spring  handle '  and  shifts  the  strap ; 
simultaneously  with  these  two  movements,  the  lower  end  of  the  vertical  beam 
causes  a  break  to  be  brought  in  contact  with  the  fly  wheel  of  the  loom,  thus  instan- 
taneously stopping  eveiT  motion  of  the  loom  without  the  slightest  shock."  After 
the  date  of  the  plaintiff's  patent,  the  defendant  obtained  a  patent  for  *'  improve- 
ments in  and  applicable  to  looms  for  weaving,"  and  amongst  them  he  claimed  a 
novel  arrangement  of  apparatus  for  throwing  the  loom  out  of  gear  when  the  shut- 
tle failed  to  complete  its  course.  In  the  defendant's  apparatus  the  ^  clutch  box " 
was  not  used,  but  instead  of  it  the  **  stop-rod  finger  "acted  on  a  loose  piece  or  slid- 
ing frog ;  but  instead  of  a  ri^d  vertical  lever,  as  inr  the  plaintiff's  machine,  the^ 
defendant  used  an  elastic  horizontal  lever,  and  by  reason  of  tlie  pin  travelling  on 
an  inclined  plane,  the  break  was  applied  to  the  wheel  gradually,  and  not  simulta- 
neously. The  jury  found  that  the  plaintiff's  arrangement  of  machinery  for  stop- 
ping looms,  by  means  of  the  action  of  the  "  clutch  box  "  in  combination  with  the 
action  of  the  break,  was  new  and  useful ;  also  that  the  plaintiff's  arrangement  of 
machinery  for  bringing  the  break  into  connection  with  the  fly  wheel  was  new  and 
useful ;  and  that  the  defendant's  arrangement  of  machineiy  for  the  latter  purpose 
was  substantially  the  same  as  the  plaintiff's :  — 

Hddj  upon  these  findings,  first,  that  the  specification  was  good ;  secondly,  that  the 
defendant  had  infringed  the  patent  lb. 
VOL.  VI.  54 
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3.  CofMnation  of  Things  new  and  old  —  Imitatton,]  Where  a  patent  is  granted  for 
a  combination  of  several  things,  some  of  which  are  old  and  some  new,  the  (jnestioa 
for  the  jury  is  whether,  taking  the  specification  altogether,  that  which  is  claimed  as 
a  whole  is  new ;  and  the  imitation  by  a  chemical  or  mechanical  equivalent  of  a  part 
of  the  combination,  which  is  both  material  and  new,  is  an  infringement  JVewton 
V.  The  Grand  Junction  Raitttfoy  Co,,  557. 

4.  New  Mmiufadure  —  Garancine,]  In  the  ordinary  process  of  dyeing  by  means  of 
madder,  the  coloring  matter  is  obtained  from  fresh  madder  by  the  application  of  hot 
water.  The  refuse,  afler  boiling,  is  called  ^*  spent  madder."  It  had  long  been 
known  to  dyers  that  a  portion  of  the  coloring  matter  remained  in  the  spent  madder, 
but  it  was  not  known  how  to  extract  it,  as  it  remained  in  combination  with  the 
plant  Recently  it  was  discovered  that,  by  means  of  acid  and  hot  water,  the  pure 
coloring  matter  of  madder,  called  ^*  garancine,"  could  be  obtained  from  fresh  mad- 
der, and  that  this  process  extracted  all  the  coloring  matter  of  the  plant  The  plain- 
tiff obtained  a  patent  for  a  now  manufacture  of  garancine  hy  applying  the  same 
process  of  acid  and  hot  water  to  the  spent  madder.  Since  hia  invention,  the  spent 
madder,  which  was  previously  worthless,  became  valuable :  — 

Held,  in  an  action  for  an  infringement  of  the  plaintiff's  patent,  that  it  was  not  a  ques- 
tion of  law  for  the  judge,  but  of  fact  for  the  jury,  whether  the  plaintiff's  invention 
was  a  new  manufacture  of  garancine.    Steiner  v.  Heald,  536. 

PAUPER. 

See  Poor  Laws, 

PAYMENT. 
See  Leoact  Ddtt. 

PENAL  ACTION. 
See  LmrTATtoivs. 

PLEADING. 

1.  Bankrvpieif —  WiOuhmoal  ef  Summom,  Meaning  o/,]  The  declaration  stated 
that  before,  &c.,  one  W.  was  indebted  to  the  plaintiff  in  3361.  14».;  that  the 
p]ainti£E^  according  to  the  provisions  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  bad  filed  an  affidavit  in  bankroptcy  against  W.,  and  had  caused  a  sum- 
mons to  be  issued  out  of  the  Court  of  Bankruptcy,  by  which  W.  was  required  to 
appear  before  the  said  court,  for  the  purpose  of  ascertaining  whether  he  admitted 

'  the  plaintiff's  demand  or  had  a  good  defence ;  and  which  summons  was  pending  at 
the  time  of  the  defendant's  promise,  and  capable  of  being  enforced  ;  that,  in  con- 
sideration that  the  plaintiff  would  withdraw  the  said  summons  out  of  the  court, 
the  defendants  promised  and  guarantied  to  pay  the  plaintiff  the  sum  of  236f.  lis. 
Averment  that  the  plaintiff  withdrew  the  summons  out  of  the  Court  of  Bankniptcy, 
of  which  the  defendants  had  notice.  Breach,  non-payment  of  the  236L  ]4«.  Plea, 
that  the  defendants  had  not  notice  that  the  plaintrff  had  withdrawn  the  summons:  — 

HeU  on  general  demurrer,  that  the  words  ^  withdraw  the  summons"  meant  the  taking 
some  step  whereby  W.  might  be  exonerated  from  attending  the  court,  which  must 
be  by  making  some  communication  to  him  on  the  part  or  the  plaintiff;  or  that  it 
meant  the  taking  some  step  in  the  Court  of  Bankruptcy ;  in  either  of  which  cases 
notice  was  not  necessary,  and,  therefore,  that  the  plea  was  bad.  Mhiuen  v.  Prtd^ 
576. 

a  Scire  FadaS'-Stat,  7^8  Ftcf.  c.  110.]  Sci  fa,  under  the  7  &  8  Vict  c.  110,  s. 
66,  against  a  member  of  a  completely  registered  joint-stock  company,  upon  a  judg- 
ment obtained  against  the  company,  the  plaintifls  having  failed,  after  due  diligence, 
to  obtain  satisfaction  by  execution  against  the  property  and  effects  of  the  company. 
Pleas,  first,  that  due  diligence  had  not  been  used,  concluding  with  a  verification ; 
secondly,  that  no  rule  or  order  had,  before  issuing  the  sd,  ya.,  been  obtained  of  the 
court  or  a  judge.  Replication  to  the  first  plea,  that  due  diligence  was  used,  con- 
cluding to  the  country  ;  and  to  the  second  plea,  a  demurrer :  — 

Bdd^  upon  this  demurrer,  and  on  demurrer  to  the  replication,  — 

8.  Fixst,  that  the  writ  o{  scLfa.  was  a  proper  remedy,  in  this  case,  for,  that  Bach  writ 
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was,  by  implicfttion,  given  by  sect  66  of  the  7  &  8  Vict  c.  110,  and  that  the  im» 
plication  wai  not  abrogated  by  the  cumulative  remedy  given  in  sect  68.  Moanon 
▼.  Lumd,  3ia 

4.  Secondly,  that  the  second  plea  was  bad.  i&. 

&  Thirdlv,  that  the  replication  was  sufficient,  and,  under  the  cixcnmstances,  properly 
concluded  to  the  countiy.  R. 

6i  Ntaaawry  JSkgi!^lion9.'\  Declaration  In  asnufipnl,  upon  an  agreement  between 
landlord  and  tenant,  containing,  among  others,  a  stipulation  that  defendant  should 
not  sell  hay  or  straw  grown  on  the  farm  during  the  tenancy,  without  the  written 
license  of  plaintiff,  alleged  a  breach  of  that  stipulation :  — 

Bdij  by  Lord  Campbell,  C.  J.,  and  Patteson,  J.,  not  necessary  to  allege  that  the 
breach  occurred  during  the  continuance  of  the  tenancy.  Erie,  J.,  dissenting* 
Monty  V.  ChoddU^  dSM. 

7.  Joinder  ofluue  —  SimUUer.]  A  rejoinder  concluded  to  the  country  with  an  "  dLc," 
but  no  timlUer  was  added :  — 

Bdd,  that,  as  issue  was  not  joined,  the  defendant  was  not  entitled  to  judgment  as  in 
case  of  a  nonsuit ;  and  that  the  nmUUer  would  not  be  intended  from  the  *^  dtc." 
K%agg8  V.  Kkaggtf  338. 

8.  The  similiter  would  be  intended  from  the  ^  dLC."  after  verdict  lb, 

9»  Upon  an  Award]  A  declaration  in  assumpsH  upon  an  award,  afler  stating  that 
differences  had  arisen  between  the  plaintiff,  on  the  one  part,  and  the  defendant  and 
one  S.  A.,  on  the  other,  alleged  that  it  was  agreed  between  the  plaintiff,  the  de* 
fendant,  and  S.  A.  mutually  Aid  reciprocally  to  refer  the  same  diTOrences  to  T.  S. 
and  W.  I.,  who  made  their  award  concemug  the  said  matters  in  difference,  and 
awarded  that  the  defendant  should  pay  150^  18f.  6d,  to  T,  8^  who  should  immedi- 
ately pay  it  to  the  plaintiff. 

Plea  —  That  T.  S.  and  W.  L  did  not  make  their  award  concerning  the  matters  in  di^ 
ference  referred  to  them,  modo  d  Jbrma :  — 

£febf,  that  the  fact  of  the  award  having  been  made  of  and  concerning  the  matters  in 
difference,  and  not  its  validity,  was  alone  put  in  issue.    Adcotk  v.  fFood^  570. 

Hdd^  also,  that  the  declaration  was  ff  ood  in  arrest  of  judgment,  as  it  sufficiently  ap- 
peared, first,  that  the  arbitrator  had  power  to  award  upon  dififerences  between  A., 
on  the  one  side,  and  B.  and  C.  severally,  on  the  other;  and,  secondly,  that  the  direc* 
tion  to  pay  the  money  to  the  arbitrator  was  for  the  benefit  of  the  plaintiff  ift. 

10.  ^aL  34  Geo,  3,  c  78,  s.  113  —  Violation  of  Act.]  Sect  113  of  stat  34  Gea  3, 
c.  78,  which  empowered  a  company  to  make  and  maintain  a  canaL  enacted  that  it  ' 
should  be  lawful  for  the  owners  of  lands  within  twenty  yards  from  the  canal  to  make 
a  communication  between  the  water  therein  and  any  steam  engine,  by  means  of 
pipes,  so  constructed  as  to  prevent  leakage  or  waste  oi  water,  and  to  draw  from  the 
canal  such  quantities  of  water  as  should  oe  sufficient  to  supply  the  engine  with  cold 
water  for  the  sole  purpose  of  condensing  the  steam  used  for  working  such  engine : 
provided  that  the  proprietor  of  such  engme  shall  return  to  the  canal  an  equal  quan- 
tity of  water  to  that  taken,  on  the  same  day  and  on  the  same  level,  (inevitable  waste 
by  condensing  excepted,]  so  that  no  obstruction  shall  arise  therefrom  to  the  said  nav- 
igation :  provided  also,  tnat  such  water  so  taken  shall  be  applied  to  the  working  of 
the  said  engine,  and  to  no  other  use  or  purpose,  and  that  everv  person  laying  pipes 
into  the  canal  for  such  purpose  shall  niake  good  the  bank  thereof,  and  repair  all 
damages :  provided,  nevertneless,  that  no  person  shall  take  any  water  for  the  use  of 
any  engine  without  giving  one  month's  notice  in  writing  to  the  company,  in  order 
that  they  may  appoint  a  person  to  inspect  the  premises,  and  to  take  care  that  the 
pipe  is  of  a  proper  strength  and  thickness,  and  is  laid  into  the  bank  in  a  proper 
manner ;  ana  if  any  dispute  shall  arise  between  the  company  and  any  person  who 
shall  be  desirous  of  taking  water  out  of  the  canal  for  the  purposes  of  any  engine, 
or  who  shall  be  in  the  use  of  taking  the  same  therefrom,  such  dispute  shall  be  finally 
settled  and  determined  by  the  commissioners  appointed  under  the  act  Sect  23  of 
Stat  46  Geo.  3,  c.  20,  after  reciting  that  the  power  of  taking  water  for  the  condens- 
ing of  steam  in  the  engines  near  to  the  canal,  granted  by  the  former  act,  might  be 
abused,  and  Uiat  it  was  expedient  that  the  provision  relating  thereto  should  be  ex- 
plained and  amended,  empowered  the  servants  of  the  company  to  enter  into  any 
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building  containing  snch  steam  engine,  and  examine  whether  the  water  was  a|»plied 
to  any  other  purpose  than  that  of  condensing  the  steam  of  such  engine. 

Declaration  in  case  alleged  that  a  canal  was  made  by  plaintiflb  in  pursuance  of  stat 
34  Geo.  3,  c.  78,  and  was  maintained  by  them  for  the  purposes  in  the  act  specified ; 
and  that  defendant,  the  owner  of  a  steam  engine,  had  ffiven  the  notice  required  by 
Stat  113,  and  had  laid  down  pipes.  Breach,  that  defendant,  bavins  drawn  off  from 
the  canal  large  quantities  of  water  by  means  of  the  pipes,  used  and  applied  the  same 
for  different  purposes  and  uses  than  the  condensing  the  steam  used  for  working  the 
said  engine,  contrary  to  the  statute.  Second  breach,  that  defendant,  by  means  of 
the  pipes,  drew  off  from  the  canal  more  water  than  sufficient  to  supply  the  engine 
with  cold  water  for  tiie  sole  purpose  of  condensing  the  steam  used  for  working  the 
engine,  contrary  to  the  statute,  whereby  the  navigation  of  the  canal  was  greatly 
impeded  and  oMtructed:  — 

Hdd,  first,  that  the  declaration  sufficiently  showed  that  plaintifft  were  entitled  to  sue 
for  an  injury  to  the  canal.    ISng  v.  BochdaU  Co^  241. 

11.  Secondly,  that  it  was  a  violation  of  sect  113  of  stat  34  Gea  3,  c.  78,  as  explained 
by  sect  ^  of  stat  46  Gea  3,  c.  20,  to  use  the  water  for  any  other  purpose  tnan  the 
condensing  the  steam  used  for  wor^ng  the  engine,  although  no  more  was  taken  than 
sufficient  for  the  purpose  of  condensing  steam ;  and,  therSbie,  the  fint  breach  was 
properly  assigneo.  ih, 

12.  Thirdly,  that  it  was  unnecessary  to  allege  that  the  navigation  of  the  canal  was 
obstructed,  lb, 

13.  Fourthly,  that  if  it  was  necessary  to  prove  special  damage,  it  must  be  presumed 
after  vercuct  Ih, 

14.  Fifthly,  that  the  concluding  words  of  the  proviso  of  sect  113  of  stat  34  Geo.  3, 
c.  78,  did  not  by  necessary  implication  take  away  the  jurisdiction  of  the  superior 
courts.  lb, 

15.  2  ^  3  WUL  4,  c  71  —  Right  of  )fay.]  In  an  action  of  trespass  to  land,  the  defend- 
ant pleaded  two  pleas,  founded  on  the  2  &  3  Will.  4,  c.  71,  alleging  enjoyment  as 
of  nght  of  a  way  over  the  land  in  question  for  twenty  and  forty  years  respectively. 
In  support  of  these  pleas,  general  evidence  was  given  of  user  of  the  right  of  way, 
commencing  about  forty-eight  years  before  the  commencement  of  the  suit,  and  con- 
tinuing untu  within  about  two  years  of  that  time,  and  that  there  had  been  no  inter- 
ruption by  others :  — 

Hddf  that  the  plea  was  not  proved,  and  that  there  was  no  evidence  to  go  to  the  jury 
in  support  or  it    Lowe  v.  CarptnUr^  450. 

16.  Qwert^  whether  such  a  plea  is  good  which  alleges  the  user  of  right  to  have  been 
for  twen^  or  forty  years,  as  the  case  may  be,  preceding  the  commencement  of  the 
suit,  without  saying  "  next "  preceding,  lb, 

17.  Traverse  —  Toolarge,']  To  a  declamtion  on  a  covenant  to  repair,  alleging  that 
the  defendant,  during  the  term,  to  wit,  on,  &c,  and  thence  hitherto,  permitted  the 

§  remises  to  be  out  of  repair,  the  defendants  pleaded  that,  during  the  said  tenn,  the 
efendant  did  not  permit  the  said  premises  to  be  out  of  repair  <  — 
Hdd^  that  the  plea  was  too  large  a  traverse,  as  it  put  the  whole  time  in  issue.    Md&a 
V.  Mason^  391. 

See  Libel.    Advowbon.    Insurance.    Stoppage  in  Transitu. 

la  Plea  of  JVbt  GuUty  in  Trover.] 

See  Trover. 

POOR  LAWS. 

Appomtmfvd  of  Officers  —  Regulations  of  Workhouse  —  Rescinding  Regulations  — 
Quashing  OrderTi  An  order  of  the  poor-law  board,  directed  to  the  directors  of  the 
united  parishes  of  St  Giles-in-the-Fields  and  St  George,  Bloorasbury,  to  the  vestry- 
men of  the  said  united  parishes,  and  to  the  churcli-wardens  and  overseers  of  the 
poor  of  the  said  united  parishes,  contained,  among  others,  the  following  regula- 
tions:— 

Art  1.  The  admission  of  paupers  into  the  workhouse  is  to  be  by  an  order  of  the  di- 
rectors, or  by  an  order  signed  by  an  overseer  or  assistajEit  overseer. 
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Art  3.  No  pauper  is  to  be  admitted  under  such  order,  if  it  bear  date  more  than  si^ 
days  before  he  presents  it  at  the  workhouse. 

Art  13k  The  directors  are  not  to  admit  into  the  workhouse,  or  any  ward  of  it,  or  re^ 
tain  therein,  a  larger  number  or  a  different  class  of  paupers  than  that  from  time  to 
time  fixed  by  the  poor-law  board.  ■* 

Art  25.  The  paupers  are  to  be  kept  employed,  and  no  pauper  is  to  receive  any  com- 
pensation for  his  labor. 

Art  64.    The  directors  are  to  superintend  the  repairs  and  alterations  of  the  workhouse. 

Art  65.    The  grovemment  of  the  workhouse  is  to  be  exercised  by  them. 

Art  G6.  The  vestry-men  of  the  joint  vestry  shall,  whenever  it  may  be  requisite,  or 
whenever  a  vacancy  may  occur,  appoint  to  certain  offices  named,  and  also  **  such 
assistants  and  servants  as  they  or  the  directors,  with  the  consent  of  the  poor-law 
Doard,  may  deem  necessary  for  the  efficient  performance  of  the  duties  of  any  of  the 
said  o^ces." 

Art  67.  The  officers  are  to  perform  such  duties  as  may  be  required  of  them  by  the 
.  rules  of  the  poor-law  board,  together  with  all  such  other  duties,  conformable  wi^  the 
nature  of  their  offices,  as  the  joint  vestry  or  the  directors  may  lawfully  require  them 
to  perform.  Provided,  that  the  regulations  of  this  order  shall  apply  to  officers  ap- 
pointed by  the  joint  vestry  or  the  directors,  although  such  officer  may  have  been 
appointed  before  this  order  came  into  force.  > 

Art  83.  Every  officer  appointed  to  or  holding  any  office  under  this  order,  other  thai> 
the  medical  officer  of  the  workhouse,  shall  continue  to  hold  the  same  until  he  die  or 
resign,  or  be  removed  by  the  poor-law  board,  in  conformity  with  the  provisions  of 
the  Taw  in  that  behalf. 

Art  88.  The  directors  may,  at  their  discretion,  suspend  from  the  discharge  of  his  or 
her  duties  any  master,  matron,  schoolmaster,  schoolmistress,  or  medical  officer ;  and 
shall,  in  case  of  every  such  suspension,  forthwith  report  the  same,  together  with  the 
cause  thereof,  to  the  poor-law  board. 

The  two  united  parishes  were  governed,  as  regards  the  relief  of  the  poor,  by  a  local 
act,  11  Geo.  4,  c.  10.  By  sect  51,  the  power  of  appointment,  of  suspension,  and 
removal  of  the  greater  part  of  the  officers  named  in  art  66,  "  together  with  such  and 
80  many  other  officers,  agents,  servants,  and  persons  as  they  shaU  thinkproper,''  was 
placed  in  the  vestry-men.  The  directors  were  a  body  whom,  by  sect  63,  the  vestry- 
men were  to  elect  annually ;  and  by  sect  72,  they  were  to  exercise  all  the  powers 
relating  to  the  relief,  maintenance,  and  emplovment  of  the  poor  which  church-war- 
dens and  overseers  of  the  poor  are  by  law  authorized  to  exercise.  By  sect  80,  the 
directors  were  empowered  to  cause  persons  received  into  the  workhouse  to  be  em- 
ployed in  any  work,  trade,  or  manufacture,  "  and  out  of  the  profits  arising  from  any 
work  which  may  be  performed  by  such  persons,  such  gratuities  or  rewards  may  be 
distributed  to  the  industrious  and  skilful,  according  to  the  quantity  and  perfection 
of  their  work,  as  to  the  said  directors  shall  appear  proper."  On  making  absolute  a 
rule  for  a  certiorari  to  remove  the  above  order :  — 

1.  Hdd,  first,  that  even  in  respect  of  those  parts  of  the  order  which  related  to  the  ap- 
pointment of  officers,  the  order  was  rightly  dhrected  to  the  vestry-men.  Regina  v. 
The  Poor'Unc  CwnmisnonerSj  190. 

2.  Secondly,  that  arts.  66  and  88  substantially  altered  the  machinery  which  the  local 
act  had  erected  for  the  administration  of  the  law,  by  making  the  directors  coordinate 
with  the  vestry-men  in  the  appointment  of  officers,  and  by  placing  the  whole  dis- 
cretion, as  to  st^pension  from  the  discharge  of  duties,  in  the  first  instance,  with  the 
directors ;  and,  therefore,  those  articles  were  not  within  the  power  of  the  poor-law 
board.    The  pisbr-law  board  consented  to  rescind  art  65.  lb, 

3.  Thirdly,  that  sect  46  of  stat  4  &  5  Will.  4.  c.  76,  which  empowers  the  poor-law 
"^     commissioners  to  order  the  parish  officers  to  appoint  such  paid  officers  as  the  cmn- 

missioners  shall  think  necessary,  and  ''  to  direct  the  mode  of  the  appointment,  and 
determine  the  continuance  in  office  or  dismissal  of  such  officers,**  applied  to  parishes 
which  were  under  a  local  act,  and,  therefore,  rendered  valid  arts.  67  and  83.  lb, 

4.  Fourthly,  that  the  other  articles  merely  regulated  or  controlled  the  relief  or  man* 
agement  of  the  poor,  or  the  government  of  the  workhouse,  or  merely  guided  or 
controlled  the  vestry-men,  and,  therefore,  were  within  the  powers  given  to  the  poor- 
law  board  by  sect  15  of  stat.  4  &  5  Will.  4,  c.  76,  though  some  of  them  conflicted 
with  the  provisions  of  the  local  act  lb. 
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building  containing  snch  steam  engine,  and  examine  whether  the  water  waB  a|»plied 
to  any  other  purpose  than  that  of  condensing  the  steam  of  such  engine. 

Declaration  in  case  alleged  that  a  canal  was  made  by  plaintiffs  in  pursuance  of  stat 
34  Geo.  3,  c.  78,  and  was  maintained  by  them  for  the  purposes  in  the  act  specified ; 
and  that  defendant,  the  owner  of  a  steam  engine,  had  eiven  the  notice  required  by 
Stat  113,  and  had  laid  down  pipes.  Breach,  that  defendant,  having  dnwn  off  from 
the  canal  large  quantities  of  water  by  means  of  the  pipes,  used  and  applied  the  same 
for  different  purposes  and  uses  than  the  condensing  the  steam  used  for  working  the 
said  engine,  contrary  to  the  statute.  Second  breach,  that  defendant,  by  means  of 
the  pipes,  drew  off  from  the  canal  more  water  than  sufficient  to  supply  the  engine 
with  cold  water  for  the  sole  purpose  of  condensing  the  steam  used  for  working  the 
engine,  contrary  to  the  statute,  whereby  the  navigation  of  the  canal  was  greatly 
impeded  and  obstructed:  — 

Hddj  first,  that  the  declaration  sufficiently  showed  that  plaintiffs  were  entitled  to  sue 
for  an  injury  to  the  canaL    King  v.  BochdaU  Co^  241. 

11.  Secondly,  that  it  was  a  violation  of  sect  113  of  stat  34  Geo.  3,  c.  78,  as  explained 
by  sect  23  of  stat  46  Geo.  3,  c.  20,  to  use  the  water  for  any  other  purpose  than  the 
condensing  the  steam  used  for  wor^ng  the  engine,  although  no  more  was  taken  than 
sufficient  for  the  purpose  of  condensing  steam ;  and,  therSbre,  the  fint  breach  was 
properly  assigneo.  ii. 

12.  Thirdly,  that  it  was  unnecessary  to  allege  that  the  navigation  of  the  canal  was 
obstructed,  lb, 

13.  Fourthly,  that  if  it  ijras  necessary  to  prove  special  damage,  it  must  be  presumed 
after  venuct  lb* 

14.  Fifthly,  that  the  concluding  words  of  the  proviso  of  sect  113  of  stat  34  Geo.  3, 
c.  78,  did  not  by  necessary  implication  take  away  the  junsdiction  of  the  superior 
courts.  lb, 

15.  2  ^  3  WiU,  4,  c.  71  —  Eight  of  )fay,]  In  an  action  of  trespass  to  land,  the  defend- 
ant pleaded  two  pleas,  founded  on  the  2  &  3  WilL  4,  c.  71,  alleging  enjoyment  as 
of  nght  of  a  way  over  the  land  in  question  for  twenty  and  forty  years  respectively. 
In  support  of  these  pleas,  general  evidence  was  given  of  user  of  the  right  of  way, 
commencing  about  forty-eight  years  before  the  commencement  of  the  suit,  and  con- 
tinuing untu  within  about  two  years  of  that  time,  and  that  there  had  been  no  inter- 
ruption bv  others :  — 

Hddf  that  the  plea  was  not  proved,  and  that  there  was  no  evidence  to  go  to  the  jury 
in  support  or  it    Lotoe  v.  Carpenter^  450. 

16.  Qtutre^  whether  such  a  plea  is  good  which  alleges  the  user  of  right  to  have  been 
for  twen^  or  forty  years,  as  the  case  mav  be,  preceding  the  commencement  of  the 
suit,  without  saying  "  next "  preceding,  lb, 

17.  Thxwerse  —  Too  large,]  To  a  declaration  on  a  covenant  to  repair,  alleging  that 
the  defendant,  during  the  term,  to  wit,  on,  &c.,  and  thence  hitherto,  permitted  the 

S remises  to  be  out  of  repair,  the  defendants  pleaded  that,  during  the  said  term,  tl^ 
efendant  did  not  permit  the  said  premises  to  be  out  of  repair  i  — 
Hdd,  that  the  plea  was  too  large  a  traverse,  as  it  put  the  whole  time  in  issue.    m^ldU 
V.  Masofif  391. 

See  Libel.    Advowson.    Insurance.    Stoppage  in  Transitu. 

la  Plea  of  J^ot  Guilty  %n  Trover,] 

See  Trover. 

POOR  LAWS. 

^appointment  of  Officers  —  Regulations  of  Workhotae.  —  Rescinding  Regtdations^ 
QucuAtng  OrderA  An  order  of  the  poor-law  board,  directed  to  the  directors  of  the 
united  parishes  or  St  Giles-in-the-Fields  and  St  George,  Bloomsbuiy,  to  the  vestry- 
men or  the  said  united  parishes,  and  to  the  church- wardens  and  overseers  of  the 
poor  of  the  said  united  parishes,  contained,  among  others,  the  following  regula- 
tions:— 

Art  1.  The  admission  of  paupers  into  the  workhouse  is  to  be  by  an  order  of  the  di- 
rectors, or  by  an  order  signed  by  an  overseer  or  assistant  overseer. 
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Art  2.  No  pauper  is  to  be  admitted  under  such  order,  if  it  bear  date  more  than  su^ 
days  before  he  presents  it  at  the  workhouse. 

Art  IS,  The  directors  are  not  to  admit  into  the  workhouse,  or  any  ward  of  it,  or  re^ 
tain  therein,  a  larger  number  or  a  different  class  of  paupers  than  that  from  time  to 
time  fixed  by  the  poor-law  board.  ^ 

Art  25.  The  paupers  are  to  be  kept  employed,  and  no  pauper  is  to  receive  any  com- 
pensation for  bis  labor. 

Alt.  64.    The  directors  are  to  superintend  the  repairs  and  alterations  of  the  workhonae. 

Art  65.    The  grovemment  of  the  workhouse  is  to  be  exercised  by  them. 

Art  66.  The  vestry-men  of  the  joint  vestry  shall,  whenever  it  may  be  requisite,  or 
whenever  a  vacancy  may  occur,  appoint  to  certain  offices  named,  and  also  '*  such 
assistants  and  servants  as  they  or  the  directors,  with  the  consent  of  the  poor-law 
Doard,  may  deem  necessary  for  the  efficient  performance  of  the  duties  of  any  of  the 
said  o^ces." 

Art  67.  The  officers  are  to  perform  such  duties  as  may  be  required  of  them  by  the 
.  rules  of  the  poor-law  board,  together  with  all  such  other  duties,  conformable  with  the 
nature  of  their  offices,  as  the  joint  vestry  or  the  directors  may  lawfully  reouire  them 
to  perform.  Provided,  that  the  regulations  of  this  order  shall  apply  to  officers  ap- 
pointed by  the  joint  vestry  or  the  directors,  although  such  officer  may  have  been 
appointed  before  this  order  came  into  force. 

Art  83.  Evciy  officer  appointed  to  or  holding  any  office  under  this  order,  other  tha^ 
the  medical  officer  of  the  workhouse,  shall  continue  to  hold  the  same  until  he  die  or 
resign,  or  be  removed  by  the  poor-law  board,  in  confonnity  with  the  provisions  of 
the  Taw  in  that  behalf. 

Art  88.  The  directors  may,  at  their  discretion,  suspend  from  the  discharge  of  his  or 
her  duties  any  master,  matron,  schoolmaster,  schoolmistress,  or  medical  officer ;  and 
shall,  in  case  of  every  such  suspension,  forthwith  report  the  same,  together  with  the 
cause  thereof,  to  the  poor-law  board. 

The  two  united  parishes  were  governed,  as  regards  the  relief  of  the  poor,  by  a  local 
act,  11  Geo.  4,  c.  10.  By  sect  51,  the  power  of  appointment,  of  suspension,  and 
removal  of  the  greater  part  of  the  officers  named  in  art  66^  ^  together  with  such  and 
so  many  other  officers,  agents,  servants,  and  persons  as  they  shall  think  proper,*'  was 
placed  in  the  vestry-men.  The  directors  were  a  body  whom,  by  sect  63,  the  vestry- 
men were  to  elect  annually ;  and  by  sect  72,  they  were  to  exercise  all  the  powers 
relating  to  the  relief,  maintenance,  and  emplovment  of  the  poor  which  church-war- 
dens and  overseers  of  the  poor  are  by  law  authorized  to  exercise.  By  sect  80,  the 
directors  were  empowered  to  cause  persons  received  into  the  workhouse  to  be  em- 
ployed in  any  work,  trade,  or  manufacture,  "  and  out  of  the  profits  arising  from  any 
work  which  may  be  performed  by  such  persons,  such  gratuities  or  rewards  may  be 
distributed  to  the  industrious  and  skilful,  according  to  tlie  quantity  and  perfection 
of  their  work,  as  to  the  said  directors  shall  appear  proper."  On  making  absolute  a 
rule  for  a  cerliorari  to  remove  the  above  order :  — 

L  Hdd,  first,  that  even  in  respect  of  those  parts  of  the  order  which  related  to  the  ap- 
pointment of  officers,  the  order  was  rightly  directed  to  the  vestry-men.  Rtgina  v. 
ihit  Poor-law  Commtssioners,  190. 

2.  Secondly,  that  arts.  66  and  88  substantially  altered  the  machineiy  which  the  local 
act  had  erected  for  the  administration  of  the  law,  by  making  the  directors  coordinate 
with  the  vestry-men  in  the  appointment  of  officers,  and  by  placing  the  whole  dis- 
cretion, as  to  stippension  from  the  discharge  of  duties,  in  the  first  instance,  with  the 
directors ;  and,  therefore,  those  articles  were  not  within  the  power  of  the  poor-law 
board.    The  pbbr-law  board  consented  to  rescind  art  65.  lb, 

3.  Thirdly,  that  sect  46  of  stat  4  &  5  Will.  4.  c.  76,  which  empowers  the  poor-law 
commissioners  to  order  the  parish  officers  to  appoint  such  paid  officers  as  the  com- 
missioners shall  think  necessary,  and  '*  to  du-ect  the  mode  of  the  appointment,  and 
determine  the  continuance  in  office  or  dismissal  of  such  officers,"  applied  to  parishes 
which  were  under  a  local  act,  and,  therefore,  rendered  valid  arts.  67  and  83.  Jh. 

4.  Fourthly,  that  the  other  articles  merely  regulated  or  controlled  the  relief  or  man* 
agement  of  the  poor,  or  the  government  of  the  workhouse,  or  merely  guided  or 
controlled  the  vestry-men,  and,  therefore,  were  within  the  powers  given  to  the  poor- 
law  board  by  sect  15  of  stat.  4  &  5  Will.  4,  c.  76,  though  some  of  them  conflicted 
with  the  provisions  of  the  local  act  lb. 
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5.  After  the  rale  for  the  caiwrari  was  made  absolute,  but  before  the  eoHorari 
served,  the  poor-law  board  issued  an  order  rescinding  so  mach  of  art.  66  as  required 
the  vestiy  to  appoint  such  assistants  and  servants  as  the  directors  might  deem  ne- 
cessary, and  art.  88.    A  role  was  subsequently  obtained  to  quash  the  order:  — 

Hdd^  first,  that  it  was  competent  to  the  poor-law  board  to  rescind  the  objectioiiable 
parts  of  the  original  order.  i&. 

6.  Secondly,  that,  the  order  being  divisible,  the  court  might  quash  part  of  it  lb, 

POOR  RATES. 

1.  Fixtuns — Mechanical  ^pparattu.]  .Chambers,  being  large  vessels  of  sheet  lead, 
were  erected  in  the  open  air  upon  the  premises  of  the  appellants,  who  carried  on 
chemical  works,  in  the  following  manner:  Walls  of  strong  masonry  were  built  for 
the  foundation,  and  the  inside  was  filled  with  sand  to  a  level  with  the  top  of  the 
walls.  The  chamber  rested  upon  the  sand,  and  wtis  encompassed  by  a  framework 
of  wood,  which  was  used  for  its  support,  and  to  which  it  was  attached  by  leaden 
rivets.  Pipes  for  conveying  the  gases  and  vapors  into  and  out  of  the  chamber  were 
fixed  into  buildings  which  were  part  of  the  freehold,  but  they  might  be  removed  at 
pleasure  without  mjuring  the  freehold.  When  the  pipes  were  withdrawn,  the  cham- 
oer  rested  on  the  ground  by  its  mere  weight,  and,  if  sufficient  force  were  used,  might 
be  lifted  from  the  soil  without  displacing  any  part  of  the  freehold:  — 

Hddj  that  the  ratable  value  of  the  premises  was  increased  by  the  use  of  the  chambers, 
inasmuch  as  they  were  used  as  port  of  the  fixed  machineiy  of  the  works  attached 
to  the  other  buildings  for  the  purpose  of  being  so  used,  and  necessarily  so  attached 
in  the  use  of  them ;  and  the  premises,  if  underlet,  would  fetch  a  higher  rent  with 
the  chambers  upon  them  than  they  would  if  the  chambers  were  removed.  Hegina 
V.  HasUnntf  321. 

2.  QwEre,  whether  the  chambers  were  annexed  to  the  freehold ;  and 

Hem,  tliat  whether  they  were  or  were  not  annexed  to  the  freehold  was  a  question  of 
fact  for  the  sessions.  Ih, 

POWER. 
See  Waste. 

PRACTICE. 

1.  Motion  for  a  New  Thiol  in  a  Criminal  Case.]  Where  a  defendant  has  been  found 
guilty  upon  an  indictment  for  an  offence  which  does  not  subject  him  to  corporal  pun- 
ishment, it  is  not  necessary  that  he  should  be  present  in  court  in  order  to  move  for 
a  new  trial.    Rtgina  v.  Parkinson,  352. 

2.  Where  defendant  had  been  found  guiltjr  upon  an  indictment  for  perjury,  and  sen- 
tenced to  transportation,  but  he  waa  not  m  custody  under  the  sentence,  a  motion  for 
a  new  trial  cannot  be  made  unless  he  is  present  in  court.  JRetrina  v.  CaudwelL 
352. 

3.  Semble,  by  Lord  Campbell,  C.  J.,  that  where  several  defendants  have  been  con- 
victed upon  an  indictment,  it  is  not  necessary  that  all  should  be  present  in  court  in 
order  to  move  for  a  new  trial  on  behalf  of  one  or  more  of  them,  lb, 

4.  Habeas  Corpus  to  bring  Prisoner  before  Justicts,"]  An  application  for  a  habeas  cor- 
pus ad  respondendum^  to  take  a  prisoner,  in  custody  on  a  charge  of  felony,  before 
lustices  to  answer  to  another  charge  of  felony,  must  be  made  to  a  judge  at  cham- 
bers, and  not  to  the  court    Regina  v.  Isaacs,  185. 

5.  Witness. —  Order  for  Examination  of —  7\'m€  of  making.]  The  general  rule  is, 
that  an  order  for  the  examination  of  a  witness  under  1  Will.  4,  c.  ^  s.  4,  will  not 
be  made  until  after  issue  joined  in  the  cause,  but  the  practice  in  that  respect  is  not 
imperative,  and  the  rule  may  be  relaxed  where  a  case  of  urgent  necessity  is  made 
out    I)fnney  v.  Beasley,  186. 

6L  Where  the  name  of  a  corporation  defendant  is  changed,  pending  an  action,  the  al- 
teration should  be  suggested  on  the  record,  and  papers  filed  in  the  case  should  be 
entitled  of  the  new  name.    Hibblethwaite  v.  Leeds,  ifc,  Railwcy  Co,,  523. 

7.  Set-off  of  Costs  —  Momeifs  LnenJ]  A  declaration  contained  diree  counts :  on  two 
counts  issues  in  fact  were  found  for  the  plaintiff;  on  the  third,  which  wa;s  for  a 
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distinct  cause  of  action,  jadgmcnt  on  the  demurrer  had  been  given  for  the  de- 
fendant ;  — 
Reld^  that  the  defendant's  costs  of  the  demurrer  most  be  deducted  from  the  costs  of 
the  plaintiff;  and  that  the  defendant's  attorney  had  no  lien,  the  costs  of  the  judg- 
ment on  demurrer  being  interlocutory  costs  within  the  proviso  of  the  93d  rule  of 
HUary  term,  2  Will.  4.    Scott  v.  De  Richtbourgk,  374 

8.  Gregory  v.  The  Duke  o/Brunsunck,  3  C.  B.  481,  distinguished,  lb. 

9.  Of  Court  of  Appeal.] 

See  CocwTT  Court  Appeal.    Arbitration  and  Award. 

♦ 

PRESCRIPTION. 
See  Easement. 

PRESENTATION. 
See  Advowson. 

PRESUMPTION. 
See  Evidence. 

PROmSITION. 

1.  County  CourtJj  The  13  and  14  Vict  c.  61,  s.  14,  16,  does  not  take  away  the  writ 
of  prohibition  m  cases  where  the  county  court  is  acting  without  jurisdiction.  Pears 
V.  tVUson,  445. 

2.  Qu<prc,  whether  prohibition  lies  to  a  county  court  after  sentence  where  no  defect 
appears  on  the  face  of  the  proceedings,  lb. 

3.  Jurisdiction,]  When  an  objection  is  taken  to  the  jurisdiction  of  the  judge  of  a 
county  court,  he  ought  to  enter  it  on  the  proccodings,  in  order  that  a  superior  court 
may  see  if  there  is  ground  for  a  prohibition,  lb, 

PROMISSORY  NOTE. 

1.  Payment,  Evidence  of]  First  count  on  a  promissory  note  of  the  defendant  for 
500£.,  dated  the  7th  of  December,  1845 ;  second  count  on  a  similar  note,  dated  the 
20th  of  January,  1846,  both  payable  on  demand  to  J.  Clark,  the  testator;  third 
count,  money  lent;  fourth  count,  account  stated. 

Pleas — To  the  first  and  second  counts,  first,  payment;  second,  that  after  the- making 
of  the  notes,  and  before  demand  of  the  principal  or  interest,  and  before  any  breach 
of  the  promises,  J.  Clark  exonerated  and  discharged  the  defendant  from  payment  of 
the  notes  ;  third,  that  after  making  the  notes,  it  was  agreed,  between  J.  Clark  and  the 
defendant,  that  the  latter  should  purchase,  with  liis  own  money,  a  piece  of  paper 
marked  with  a  10s.  receipt  stamp,  and  should  fill  up  and  write  on  it  thus :  "  Hull, 
February  16,  184a  Received  of  R.  Dawber  (the  defendant)  the  sum  of  1080/., 
being  the  principal  and  interest  on  two  notes,  dated  December,  1845,  and  January, 
1846,  in  full  of  all  demands ; "  that  the  defendant  should  suffer  J.  Clark  to  sign  his 
name ;  and  that  such  purchase  of  the  paper  and  such  writing  out  and  filling  up, 
and  permitting  J.  Clark  to  sign  it,  should  be  accepted  by  J.  Clark  in  full  sat- 
isfaction and  discharge  of  the  said  causes  of  action.  Fourth  plea,  to  the  third 
and  fourth  counts,  non  assumpsit ;  fifth,  to  the  same,  payment ;  sixth,  to  the  same, 
the  Statute  of  Limitations ;  seventh,  to  the  same,  a  plea  similar  to  the  third  plea. 

In  1835,  J.  Clark  agreed  to  lend  the  defendant  1000/.,  on  recei\dng  two  promissory 
notes  for  500/.  each.  The  notes  were  given,  and  the  interest  thereupon  regularly 
paid  by  the  defendant  to  J.  Clark,  who,  on  receiving  it,  was  in  the  habit  of  inoorsing 
a  memorandum  on  the  back  of  the  notes.  The  backs  of  the  notes  being  at  length 
entirely  covered,  J.  Clark  proposed  that  the  notes  should  be  cancelled  and  others 
substituted,  which  was  accordingly  done,  and  the  notes  in  question  given  by  the  de- 
fendant In  February,  1846,  J.  Clark,  expressing  a  wish  to  make  the  defendant  a 
present  of  the  1000/.,  directed  him  to  buy  a  10s.  stamp,  and  draw  out  a  receipt  for 
1000/.,  and  80/.  for  interest,  which  having  been  done,  and  the  receipt  having  been 
signed  by  Clark,  no  further  interest  was  paid.    J.  Clark  subsequently  died,  having 
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previoasly  bequeathed  the  notes  in  question  to  his  executors,  with  certain  directions 
as  to  the  investment  of  the  proceeds :  — 
Held,  first,  that  the  transaction  did  not  amonnt  to  a  payment  of  the  notes.    IhsUr  ▼. 
Dawber,  496. 

9l  Secondly,  that  the  third  and  seventh  pleas  were  not  supported.  lb. 

3.  Diachargef  Evidence  o/I]  Thirdly,  that  the  second  plea  of  discharsfe  was  proved ; 
that  a  liability  on  a  bill  of  exchange  may  be  discharged  by  parol,  whether  between 
immediate  or  intermediate  parties ;  and  that  the  same  rule  applies  to  promissory 
notes ;  and,  therefore,  that  the  second  plea  was  good  on  motion  for  judgment  non 
obstante  veredicto*  lb. 

4.  Statute  o/ Limitations — Acknouledgmeni — ProffUse,]  Lastly,  that  the  giving  of 
the  receipt  was  not  a  part  payment  or  acknowledgment  of  the  debt,  so  as  to  take 
the  case  out  of  the  Statute  of  Limitations ;  and  that  the  renewal  of  the  two  notes 
in  January,  1846,  could  not  be  considered  as  a  promise  so  as  to  render  the  defend- 
ant liable  by  a  new  promise  to  pay  the  original  notes.  lb, 

PROPOSAL. 
See  Stamp. 

QUARE  IMPEDIT. 
See  Advowson. 

QUITRENT. 
See  He  RIOT. 

RAILWAYS. 

1.  :^at,  9  ^  10  Vict,  c.  155,  ».  73  —  «  Bc/trecn,"  Meaning  of  —  Mandamus.]  By  sect 
73  of  Stat  9  &  10  Vict  c.  155,  for  making  a  railway  from  Ambergate,  through  Not- 
tingham, to  Boston,  and  for  enabling  the  railway  company  to  purchase  the  Notting- 
ham and  Grantham  Canals,  it  was  enacted,  that,  "  from  and  immediately  after  the 
opening  of  the  railway  between  Ambergate  and  Grantham  for  public  use,"  the  rail- 
way company  should  purchase  the  shares  in  both  canals. 

The  railway  had  been  opened  for  public  use  between  Grantham  and  Nottingham,  bat 
not  between  Nottingham  and  Ambergate.  The  part  opened  was  that  which  com- 
peted with  the  Grantham  Canal ;  the  part  unopened  was  that  which  would  compete 
with  the  Nottingham  Canal.  In  an  action  bv  the  Grantham  Canal  Company  against 
the  railway  company  to  recover  the  price  of  the  shares  in  their  canal :  — 

Held,  that  the  railway  had  not  been  opened  between  Ambergate  and  Grantham  for 
public  use  within  the  meaning  of  sect  73.  Crrantham  Canal  Co,  v.  Ambergate,  ^c. 
Railway  Co,,  328. 

3.  But  upon  an  application  by  the  Grantham  Canal  Company,  the  court  issued  a 
mandamus  to  the  railway  company  to  complete  the  railway  between  Ambergate  and 
Grantham,  lb, 

3.  An  application  for  a  mandamus  to  a  railway  company  to  complete  the  railway  may 
be  made  by  a  shareholder,  lb, 

RAILWAYS  CLAUSES  CONSOLIDATION  ACT. 

See  Wat. 

RAILWAY  COMPANY. 
Lifdnlityfor  obstrvding  u  Right  of  Way,] 

See  Wat.    Mandamus. 

RATES. 
See  Poor  Rates. 

RECOGNIZANCE. 
See  Scire  Facias.    « 
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REFERENCE. 
jSgnement  to  refer^  Effect  of,] 

See  Ahbitration  and  Award. 

RENT. 
See  Landlord  and  Tenant. 

REPAIRa 
See  Landlord  and  Tenant. 

REVOCATION. 
See  Will. 

ROAD. 
See  Wat. 

SALE  OF  REAL  ESTATE. 

Conditions  —  Power  to  convey — Right  to  recover  a  Deposit,]  Conditions  of  sale,  after 
stating  that  the  estate  was  by  settlement  limited  to  Mrs.  C.  for  life,  with  remainder 
to  trustees  in  trust  to  sell  for  the  benefit  of  her  children,  proceeded  as  follows ; 
*'  And  there  being  three  such  children  only,  all  of  whom  have  attained  the  age  of 
twenty-one,  such  children  or  their  trustees  shall,  if  required,  ioin  in  the  conveyance 
to  the  purchaser ;  but  no  objection  to  the  title  of  the  vendors  shall  be  made  on 
account  of  the  sale  taking  place  during  the  life  of  Mrs.  C."  Two  of  the  children 
of  Mrs.  C.  were  married  women,  having  children,  who  were  minors,  and  they  had 
settled  their  portion  of  the  money  to  arise  from  the  sale  of  the  estate  in  trust  for 
themselves  lor  life,  with  remainder  to  their  children :  — 

HeU  that  neither  the  children  of  Mrs.  C.  nor  the  trustees  had  legal  capacity  to  join 
in  a  conveyance,  and,  therefore,  a  purchaser  was  entitled  to  recover  the  deposit 
Mosdof  V.  Hide,  247. 

See  Assumpsit. 

SALE. 
See  Warranty.    Frauds,  Statute  of. 

SCHEDULE. 
Svffidenqf  of  under  Insolvent  .^cf.] 

See  Insolvent  Act. 

SCIRE  FACL\S. 

L  SW.  7^8  VicL  c  110 -^  Pleading,]  Sci.  fa.,  under  the  7  &  8  Vict  c.  110,  s.  66, 
against  a  member  of  a  completely  registered  joint-stock  company,  upon  a  judgment 
obtained  against  the  company,  the  plaintiffs  having  failed,  after  due  diligence,  to 
obtain  satisfaction  by  execution  against  the  property  and  effects  of  the  company. 
Pleas,  first,  that  due  diligence  had  not  been  used,  concluding  with  a  verification; 
secondly,  that  no  rule  or  order  had,  before  issuing  tiie  ^a. /a.,  been  obtained  of  the 
court  or  a  judge.  Replication  to  the  first  plea,  that  due  diligence  was  used,  con- 
cluding to  the  country ;  and  to  the  second  plea,  a  demurrer :  — 

Hdd,  upon  this  demurrer,  and  on  demurrer  to  the  replication, — 

2.  First,  that  the  writ  of  sci,  fa.  was  a  proper  remedy,  in  this  case,  for  that  such  writ 
was,  by  implication,  given  by  sect  G6  of  the  7  &  8  Vict  c.  110,  and  that  the  impli- 
cation was  not  abrogated  by  the  cumulative  remedy  given  in  sect  68.  Maraon  v. 
Lund,  319. 

3.  Secondly,  that  the  second  plea  was  bad.  lb. 

4.  Thirdly,  that  the  replication  was  sufficient,  and,  under  the  circumstances,  properly 
concluded  to  the  country,  ifr. 
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5.  Recognizance —  Flat  o/Mcmey  General.]  Writs  of  execution  having  been  sued  oat 
without  effect  on  a  judgment  against  the  publisher  of  a  newspaper  for  libel,  the 
court  allowed  a  set.  feu  to  issue  on  the  recognizance  of  the  sureties  taken  under  the 
60  Geo.  3,  c.  9,  and  1  WilL  4,  c.  73,  the  attorney  general's  fiat  having  been  first 
obtained.    Brunswickf  ex  parte,  579. 

SEAL. 
See  Coals. 


May  apply  for  Mandamus,] 


SHAREHOLDER. 
See  Railways. 


SHIP  AND  SHIPPING. 

L  Master — ^fpothecaiion.]  The  master  of  a  ship  has  no  aathori^  to  hypothecate 
the  ship  for  money  advanced  for  repairs,  unless  the  payment  of  the  money  borrowed 
is  made  to  depend  upon  the  arrival  of  the  ship ;  nor  can  he  pledge  the  ship  itself 
and  the  personal  credit  of  the  owners.    Siainhank  v.  Ihiningf  4lS. 

2.  Form  of  histrumtnt — Martiime  Risk — InstardhU  hikresL]  Where  the  master  of 
a  ship,  having  borrowed  money  for  repairs,  gave  the  lender  bills  on  the  owner  of 
the  ship  and  on  the  consignee  of  the  cargo  for  the  amount,  and  also  an  instru- 
ment by  which  be  purported  to  hypothecate  the  vessel,  &c.,  and  stipolated  that, 
in  case  the  bills  were  not  accepted  or  paid,  the  lenders  might  take  possession,  and 
sell,  under  process  of  the  Admiralty  Court,  and  in  which  it  was  agreed  that  the 
lender  should  forbear  maritime  interest,  and  that  the  advances  wereHo  be  recov- 
erable  whether  the  vessel  arrived  at  its  port  of  destination  or  not: — 

HM^  that  the  instrument  was  void,  and  that  the  lender  had  no  insurable  interest  A. 

31  The  case  of  Samsun  ▼.  Bragginion^  1  Yes.  443,  fully  stated  and  commented 
upon.  ifr. 

4.  Master^  AvJOiority  of  to  pledge  Credit  of  Owner.]  The  authority  of  the  master  of  a 
ship  to  pledge  the  credit  of  his  owner  is  incident  to  his  being  employed  to  bring  the 
ship  to  the  end  of  its  voyage ;  and  to  obtain  things  necessary  mr  that  purpose  he  may, 
in  the  absence  of  the  owner,  or  any  easy  means  of  communicating  with  him,  pledge 
his  credit,  or  even  borrow  money  in  his  name,  where  immediate  payment  for  such 
necessary  things  is  required ;  but  he  has  no  authority  to  borrow  money  to  pay  for 
work  previously  dona    Beldon  v.  Campbdl,  473. 

5.  Therefore,  where  a  ship  bound  to  Newcastle  was  towed  into  that  port,  no  agree- 
ment having  been  previously  made  that  the  towage  was  to  be  paid  for  immediately, 
and  the  master,  six  days  afterwards,  borrowed  money  to  pay  the  towage :  — 

Held,  that  the  owner  was  not  liable,  lb, 

6.  So,  where  repairs  were  being  done  to  the  ship  after  its  arrival  at  Newcastle,  and 
the  owner  was  residing  one  day's  post  distance,  and  the  master  borrowed  money  to 
enable  the  shipwright  to  pay  his  workmen  on  Saturday,  the  owner  was  held  not  to 
be  liable.  lb. 

7.  Robinson  v.  LyaU,  7  Price,  592,  doubted.  lb. 

SIMILITER. 
See  pLSAnurck 

SOLD  NOTES. 
See  Frauds,  Statute  of. 

SPECIAL  DAMAGE. 
See  Wat. 

SPECIFICATION. 
OfPaknL] 

See  Patent. 
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STAMP. 

.Agnitmttd  —  Prospedus  —  Proposal.]  In  an  action  by  a  schoolmaster  for  a  sum  of 
money  in  lieu  of  three  months'  notice  of  the  removal  of  the  appellant's  (the  de- 
fendant's) sons  from  school,  it  appeared  that  the  appellant's  agent,  having  expressed 
a  wish  to  place  the  appellant's  sons  under  the  respondent's  (the  plaintiff's)  care, 
received  from  the  latter  a  prospectus,  which  stated  that  the  terms  were  sixty 
guineas  per  annum,  and  that  three  months'  notice  or  payment  was  required  previ- 
ously to  the  removal  of  the  pupil.  The  respondent,  at  the  time  of  delivering  the 
prospectus,  agreed,  verbally,  that  the  boys  should  be  charged  for  at  the  rate  of  fifty 
guineas  per  annum  each.  The  boys  were  thereupon  sent  to  the  respondent's  school, 
and  were  taken  away  without  the  stipulated  notice:  — 

Held,  that  the  prospectus  was  a  proposal,  and  not  an  agreement,  and  that  no  stamp 
was  necessary.     Clcy  v.  CroJUf  485. 

STATUTES  aTED  AND  EXPOUNDED. 

52  Hen.  3,  c.  23, 404 

21  Jac.  1,  c.  16^  a.  3, 309 

7  Ann.  c.  18, 377 

34  Geo.  3,  c.  78,  s.  113, 241 

9  Geo.  4,  c.  14, 520 

10  Geo.  4,  c.  56,  s.  9, 365 

9  Geo.  4,  c.  61, 253 

1  Will.  4,  c.  22,  s.  4, 186 

I  Will.  4,  c.  68, 468 

2  &  3  Will.  4,  c.  71, 450 

3  &  4  Will.  4,  c.  27, '. 340 

3  &  4  Will.  4,  c.  42,  s.  39, 239 

5  &  6  Will.  4,  c.  63, 528 

7  Will.  4, 356 

1  Vict  c.  26,  8.  20, 22, 584 

1  Vict  c.  28, 356 

1&    2  Vict  c.  110,  8.  9, 353 

1&    2  Vict  c.  110,  8.  69,  75, 394 

1  &    2  Vict  c.  110,  s.  18, 433 

1&    2  Vict  c.  98, 305 

7  &    8  Vict  c.  110, 319 

8&   9  Vict  c.  18, 426 

8&    9Victc.20, 214 

8&    9  Vict  c.  20,  s.  55, 179 

8  &    9  Vict  c.  126,  8.  80, 209 

9  &  1 0  Vict  c.  95,  8.  98,  99, 422 

9  &  10  Vict  c.  155,  8.  73, 328 

II  Vict  c.  21,  8.  6, 541 

11  &  12  Vict  c.  43, 253 

13  &  14  Vict  c.  61,  8. 14, 188 

13  &  14  Vict  c.  61,  8. 14, 16, 445 

14  &  15  Vict  c.  99,  8.  6, 524 

STOPPAGE  IN  TRANSITU. 

L  BiU  of  Lading  making  Cargo  deUverahle  to  Consignor's  Order —  Ddivery  on  Board 
Consignor's  Vessel.]  B.  &  Co.,  merchants  at  Liverpool,  sent  orders  to  M.  &  Co., 
merchants  at  Charleston,  to  ship,  on  account  of  B.  &  Co.,  a  cargo  of  cotton,  on 
board  a  vessel  of  B.  &  Co.'s,  which  was  sent  to  Charleston  with  an  outward  cargo, 
and  also  to  receive  the  cotton.  M.  &  Co.  thereupon  purchased  cotton  from  time  to 
time,  and  shipped  it  on  board  B.  &  Co.'s  vessel.  The  master  of  the  vessel  executed 
to  M.  &  Co.  a  bill  of  lading,  which  stated  that  the  cotton  was  to  be  delivered  at 
Liverpool,  ^  to  order,  or  to  our  assigns,  paying  for  freight  for  the  cotton  nothing 
being  owners'  property."  M.  &  Co.  inaorsed  the  bill  of  lading,  '*  Deliver  the 
within  to  the  Bank  of  Liverpool,  or  order.  M.  &  Co."  Afterwards  M.  &  Co.  sent 
to  B.  &  Co.  an  abstract  invoice  of  the  cotton,  in  which  they  stated  that  they  had 
shipped  the  cotton  on  board  the  vessel,  *'•  by  order,  and  for  account  and  risk,"  of  B. 


648  INDEX. 


Common  Law,  Admiralty,  &c. 


&  Co.,  and  addressed  ''to  order ;"  and  still  later,  they  sent  to  B.  &  Co.  a  full  in- 
voice, stating^  that  the  cotton  was  shipped  *'  by  order  and  for  account  of  B.  &  Co., 
and  to  them  consigrned."  M.  &  Co.,  not  having  sufficient  funds  of  B.  &  Co.  to  pay 
for  the  cargo  of  cotton,  drew  bills  on  B.  &  Co.  for  the  amount,  and  wrote  to  B.  & 
Co.,  informing  them  of  the  drawing  of  the  bills,  and  desiring  them  to  insure  the 
cotton.  M.  &  Co.  sold  the  bills  they  had  so  drawn  to  the  bank  at  Charleston,  and 
delivered  to  the  bank  the  bill  of  lading,  so  indorsed,  as  a  security  for  the  payment 
of  the  bills,  which  were  ultimately  dishonored,  and  taken  up  by  M.  &  Co.  B.  & 
Co;  became  bankrupts  before  the  arrival  of  the  vessel.  M.  &  Co.,  by  means  of 
their  agent,  on  its  arrival,  put  in  a  claim  to  the  cargo.  The  assignees  of  B.  &  Co. 
brought  detinue  against  M.  &  Co.'s  agents,  who  pleaded  that  the  bankrupts,  B.  & 
Co.,  were  not  possessed,  and  that  the  plaintifiTs  were  not  possessed,  as  assignees :  — 
Held,  that  M.  &  Co.  had  never  parted  with  the  property  in  the  cotton  to  B.  &>  Co., 
notwithstanding  the  delivery  on  board  the  vessel  of  B.  &  Co.,  because  M.  &  Co. 
had,  at  the  time  of  the  delivery,  reserved  to  themselves  a  jus  disponendi,  and  pre- 
served their  rights  as  unpaid  vendors  ;  which  the  captain  acknowledged  by  signing 
the  bill  of  lading,  making  the  cotton  deliverable  to  their  order,  or  assigns,  although, 
in  executing  such  a  bill  of  lading,  the  captain  might  have  exceeded  his  authority. 
Turner  v.  JVustees  of  Liverpool  Docks,  507. 

2.  Pleading.]  Held,  also,  that  M.  &  Co.  did  not,  by  transferring  the  bill  of  lading, 
as  security,  to  the  bank  at  Charleston,  lose  their  property  in  the  goods,  so  as  to  pre- 
vent their  claiming  them  as  against  B.  &  Co.,  or  their  assignees,  and  that  the 
defence  might  be  raised  under  the  plea  of  not  possessed,  lb. 

STREETS. 
See  Wat. 

TAXES. 
See  Poor  Rates. 

TENANT  AT  WILL. 
See  Landlord  and  Tenant. 

TENDER. 
See  Damages. 

TRAVERSE. 
See  Pleading. 

TRESPASS. 

t^gcdnst  Commissioners.]  By  one  clause  of  a  local  improvement  act,  power  was  given 
to  commissioners  ''to  cause  the  present  and  future  streets,  &c.,  and  other  public 
places,  to  be  paved,  &c.,  and  the  ground  or  soil  thereof  to  be  raised,  lowered,  or 
altered,  from  time  to  time,  and  in  such  manner,  as  they  should  think  fit"  By  other 
clauses,  the  commissioners  were  authorized  to  give  notice  to  the  owners  or  occupi- 
ers of  houses  situate  in  streets  built  upon,  but  not  paved  or  flagged,  requiring  them 
to  pave  and  flag  the  same,  and  in  case  of  their  neglecting  to  do  so,  then  the  com- 
missioners were  empowered  to  pave  and  flag  the  same,  and  to  recover  the  expenses 
from  the  owners  or  occupiers,  and  to  declare  streets  so  paved  to  be  highways,  and 
to  take  upon  themselves  tlie  future  paving  of  such  streets ;  but  no  power  was  given 
in  those  sections  to  alter  the  level  of  the  streets. 

The  commissioners  had  given  the  notice  required  by  the  latter  sections  with  regard  to 
a  street  which  was  built  upon,  but  had  never  heed  paved  or  flagged ;  and  upon  the 
ueglect  of  the  owners  or  occupiers,  proceeded  to  do  the  work  themselves.  Instead, 
however,  of  merely  paving  the  street,  they  cut  down  a  steep  ascent,  and  greatly 
lowered  the  level  of  the  street  opposite  the  plaintiflT's  houses :  — 

Held,  that  they  were  not  justified  in  so  doing,  and  were  liable  in  trespass.    Brown  ▼. 
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TROVER. 

^' — A5rf  OwHy — Denied  of  Prmferly.l     In  trover,  the  plea  of  not  ffuilfy 

admits  the  property  of  the  plaintiff.  Therefore  evidence  that  the  chattels  haa  been 
ffiven  to  the  plaintiff  by  the  defendants  upon  a  certain  condition,  which  had  not 
been  performed,  and  that  the  defendants  retook  them,  is  not  admissible  under  that 
plea. 
Youttf  V.  Cooper^  20  Law  J.  Rep.  (zi.  s.)  Ezch.  196;  &  c.  3^  Eng.  Rep.  540,  ex- 
plained.   Janet  v.  Davies,  566L 

See  Heuot. 

TRUSTEEa 
Power  qf] 

See  Assumpsit.    Lboact  Dutt. 

TURNPIKE. 
RighitoeroiB,] 

See  Wat. 

USER. 
See  EjBCTMxifT. 

USURPATION. 
See  Advowson. 

VARIANCE. 

OuUawry — Judfmeni  of  Wawer.]  In  a  writ  of  error  brought  to  reverse  a  judgment 
of  waiver  against  a  woman,  the  judgment  was  called  a  judgment  of  outlawry : — 

Hddj  upon  plea  of  md  Hd  reeord^  that  this  was  a  fatal  viuriance,  and  that  the  defencU 
ant  in  error  was  entitled  to  judgment    Burnett  v.  PkiUipBf  467. 

VISITOR. 
(y  Qrwnmar  SdiooL] 

See  Mandahus. 

WARRANT  OP  ATTORNEY. 

JSttesHfig  Waneu.]  A  warrant  of  attorney,  prepared  by  a  law  stationer,  according  to 
the  instructions  of  the  defendant  himself,  was  attested  by  an  attorney  introduced 
to  the  defendant  by  the  plaintiff.  The  defendant  had  written  and  signed  an'author- 
1^  to  the  attorney  to  act  as  his  attorney  on  the  signing  and  executing  the  warrant 
The  attorney  was  named  in  the  warrant  as  having  authority  to  enter  up  judgment 
thereon,  and  had  subsequently  done  so,  and  issued  execution  upon  the  judgment:-— 

Hddy  that  the  attestation  was  good.    Levinson  v.  Sytr^  353. 

WARRANTY. 

1.  Breach  qf]  A  tradesman  who  sells  an  article  which  he,  at  the  time,  believes  to  be 
sound,  but  which  is  actually  unsound,  is  not  liable  for  an  injury  subsequently  sus- 
tained by  a  third  person,  not  a  party  to  the  contract  of  sale,  in  consequence  of  such 
unsoundness.    Longmtid  v.  HoUtday,  562. 

2.  Adtiony  ly  whom  mothtoinciftfe.]  A  declaration  in  case  by  a  husband  and  wife 
stated  that  the  defendant,  who  was  the  maker  and  seller  of  certain  lamps  called 
Holliday's  lamps,  sold  to  the  husband  one  of  these  lamps,  to  be  used  bv  his  wife., 
and  himself  in  his  shop,  and  fraudulently  warranted  that  it  was  reasonaoly  fit  for 
that  purpose ;  that  the  wife,  confiding  in  that  warranty,  attempted  to  use  it,  but 
that,  in  consequence  of  the  insufficient  materials  with  which  it  was  constructed,  it 
exploded  and  burnt  her.  At  the  trial,  the  jury  found  that  the  accident  had  been 
caused  by  the  defective  nature  of  the  lamp ;  but  that  the  defendant  was  ignorant  of 
this  unsoundness,  and  had  sold  the  article  in  good  faith :  — 

HeUty  that,  the  fraud  on  the  part  of  the  defendant  having  been  negatived,  the  action 
was  not  maintainable  by  the  wife,  who  was  not  a  party  to  the  contract    16. 
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WAsnt 

1.  p4M0er — Zteow  —  FKne  or  JFbrc^^.]  Tenant  for  life,  diapojiklieble  for  waate,  hid 
power  to  lease  for  twen^-one  yeaie  certain  ancient  pasture  land,  which  Bhe  after- 
wards, and  before  any  lease,  had  converted  into  garden  allotments  in  a  manner 
amoanting  to  waste.  The  leasing  power  provided  against  *<  any  fine,  premium,  or 
foregifl  being  taken  for  the  making  thereov  cmd  that  '*  none  of  the  lessees  should 
be,  by  any  clause  or  words  tiierein  contained,  authorised  to  conmiit  waste,  or  ex- 
empted fmn  punishment  for  waste.^  In  a  lease,  reciting  this  power,  the  tenant  for 
life  demised,  on  the  13th  of  December,  1845,  the  premises  for  twenty-one  yean 
fix>m  the  Ist  of  July  last,  reserving  a  rent  payable  half  yearly  on  the  1st  of  Janu- 
arv  and  the  1st  of  July,  the  first  payment  to  be  made  on  the  1st  of  January,  1846L 
The  lease  contained  a  convenant  by  the  lessee  not  to  break  up  any  of  the  pastnm 
land  demised,  ^  except  fpr  the  pqrpose  of  canyiiig  out  the  allotment  system,"  intro- 
duced by  the  tenant  for  life :  — 

HMj  first,  that  such  reservation  of  rent  di4  WA  smoont  to  a  fine,  premium,  or  foregift. 
Dot  d.  Hopldfuon  v.  Ferrandy  404. 

S.  ExcepHon  —  License  &y  Jmplicaiu>tL\  Seppudly,  that  the  exception  in  the  covenant 
did  not  amount  to  a  license  or  authority  to  the  lessee  to  commit  waste  by  canying 
out  the  allotment  system ;  and  that,  if  any  implication  could  be  made  so  ss  to  con- 
strue that  exception  as  implyinxr  a  permissicai  to  the  lessee  to  do  any  thing,  it  could 
not  be  inferred  that  it  permitted  him  to  do  more  than  to  carry  out  the  allotment  sys- 
tem during  the  life  of  the  tenant  for  life,  so  far  as  she  had  power  to  permit  it,  and 
not  otherwise.  Jb» 

d.  Stat.  Maribridge^  52  Hefu  3,  c  98.]  SemUt^  ewsh  an  exception  introduced  into  a 
covenant  not  to  commit  waste,  even  if  it  amounted  to  an  implied  aothori^  to  com- 
mit waste,  is  not  a  **  special  license  had  t^  writing  of  covenant,**  within  the  mean- 
ill^  of  the  Sutute  of  librlbndg^  58  Hei^  9,9*^  Ik 

WAY. 

1.  Rigki  to  eroa  l\trnjD%ke  —  Option  rf  the  Compamf  futo  the  Mourner  ef  Cn9amg,'\ 
By  sect  46  of  stat  o  d&  9  Vict.  c.  20,  **  If  the  line  of  the  railway  cross  any  turn- 
pike road  or  public  highway,  then  (except  where  otherwise  provided  by  the  special 
act)  either  such  road  snail  be  carried  over  the  railway,  or  the  railway  shall  be  canied 
over  such  road  b^  means  of  a  bridge,  of  the  height  and  width,  and  with  the  ascent 
or  descent,  by  this  or  the  special  act  in  that  behaST  provided."  Begina  v.  The  SofuJtk- 
eastern  Railway  Co.,  214. 

Mmniamus  recited  that  the  railway  which  defendants  were  empowered  to  smke  crDSsed. 
not  on  a  level,  a  certain  public  bighway,  b)[  means  of  i^  trench  twei^  feet  deep  ana 
sixtjT-five  feet  wide,  through  and  along  which  the  line  of  the  railway  had  been  car- 
ried and  the  permanent  way  thereof  had  been  laid  down,  and  the  said  public  high- 
way was  thereby  cut  through  and  destroyed,  and  rendered  wholly  impasaableTor 
passengers  and  carriages ;  and  that  a  reasonable  time  for  defendvits  to  Cftuse  the 
said  public  highway  to  be  carried  over  the  railway  by  means  of  a  bridge^  in  thf 
maimer  provided  in  stat  8  &  9  Vict  c.  20,  had  elapsed;  and  commanded  defendants 
to  cause  the  said  public  highway  to  be  carried  over  the  raUway  by  means  of  a  bridge, 
in  conformity  with  the  regulations  in  that  behalf,  that  is  to  say,  [specifying  the  par- 
ticulars in  sect  50] :  — - 

Heldj  first,  that  it  not  being  otherwise  provided  by  the  special  act,  defendants  had,  by 
sect  46,  an  option  to  carry  the  highway  over  the  railway,  or  the  railway  over  the 

'  highway,  by  a  bridge.  lb. 

%  Secondly,  that  the  o]>tion  given  by  sect  46  was  not  determined  by  defendants  hay- 
ing cut  through  the  highway  by  a  deep  trench,  and  laid  down  the  permanent  way  of 
the  railroad  in  the  trench,  lb. 

&  ObstruOidmiif  Bighiof  Wi^-^AetigminlUspeclof  Spa^  Case, 

for  the  obstruction  of  a  right  of  way  as  appurtenant  to  the  messuage  and  dwelliog- 
hoqse  of  the  plaintiff,  by  means  whereof,  as  alleged  in  the  second  count  of  the  dec- 
laration, the  plaintiff  could  not  have  or  enjoy  his  said  way  as  he  of  right  ought  to 
have  done,  and  otherwise  might  and  would  have  done,  and  had  been  and  was  de- 
prived of  the  use,  benefit,  and  advantage  of  the  same,  to  his  duna^e. 

Flea,  justifying  the  obstruction  complained  of,  for  the  purpose  of  making  and  con* 
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ftnietaiff  a  ndlwi^  under  the  powen  and  ptovkioofl  in  the  Great  Northern  Raflwav 
Act,  18^  by  which  the  defendanttf  were  hicorparmted,  and  in  the  acts  therewith 
hieorporated^ 

RepBcatum,  that  the  winr  Iras  a  road  within  the  meaning  of  the  RaOwayv  GkiiieB 
Consolidation  Act,  18&,  that  the  defendants  had  rendered  it  itoDaasable,  uid  thereby 
interfered  with  the  same  within  the  meaning  of  that  act,  ana  that  the  defendants 
had  not  cansed  a  sufficient  rcNid  to  be  made  instead  of  the  road  so  interfered  with  a  — 

Hddy  on  demurrer,  that  by  the  6th  and  55th  sections  of  the  Railways  Clauses  Consol- 
idation Act,  8  ^^  9  Vict*  c  90,  the  remedy  bv  action  for  an  interference  with  a  |»ri- 
vate  right  of  wav  was  taken  away,  except  where  special  damage  had  been  suffered, 
andj  therefore,  that  the  second  oount  was  bad.  Wa&xM  vJTkt  Greoi  I^CwUhem 
BaduMy  Co^  179. 

flee  FjJumno,    Tbssfass. 

WILL 

1.  MeriifMafuM — Whm  prtiumtd  to  he  madeJ]  Where  an  alteraticMi  or  kterlhMadon 
appeaiB  open  the  face  of  a  ^trill,  the  presumption  is,  that  it  was  made  after  the  ex»> 
cutioa  of  the  iHIl,  and  it  lies  upon  tne  pvt7  setting  up  the  will  to  give  iome  Mr 
deuce  to  rebut  that  presumption.    Doe  d.  ShaUcross  v.  i^almar,  155. 

%  EndtTiee  to  rdnct  PresuntpHotL]  A  holograph  win  appeared  to  hare  been  altered 
by  turning  a  devise  of  certain  cottages  to  W.  F.  in  fee  into  a  Ihnitfetion  to  him  for 
life,  with  remainder  in  fee  to  A.  P.,  who  was  nowhere  else  mentioned  in  the  wilL 
Declarations  made  by  the  testator  before  the  #ill  was  executed  that  he  intended  to 
make  provision  by  his  will  for  A.  P.,  but  not  specifying  any  particular  prouerly  wkaeft 
he  intended  to  leave  to  her,  were  offined  in  evidence,  for  tne  purpose  or  raising  an 
inference  that  the  limitation  to  A.  P.  was  inserted  before  the  will  was  executed:  — 

Hddf  that  these  declarations  were  admissiMe  evidence  for  that  purpose.  i&. 

3.  Previous  Dedarations  of  Testator.]  SemUe,  that  declaraticms  made  by  a  testator 
after  the  time  when  the  will  is  executed,  that  he  had  provided  for  a  person  whose 
name  occurred  on  an  interlineation,  would  not,  however,  be  evidence  tnat  the  inter- 
linMtion  was  made  before  execution.  A. 

4.  A  will  may  be  duly  executed,  within  1  Vict  c.  26,  s.  9,  although  the  testator 
aflix  only  his  inUials.    In  the  Goods  of  Savory,  (eg.)  583. 

5.  1  VicLc  26,  s,  20, 22 — RevocaHon  —RevivaL']  A.  D.  left  a  will  and  four  codicils. 
The  first  codicil  substituted  legacies  of  stock  tor  money  legacies ;  the  second  re« 
voked  the  appointment  of  an  executor  and  trustee,  and  named  another  person  as 
executor  ana  trustee  in  his  place ;  the  third  gave  legacies  to  the  executors  and 
trustees  appointed  by  the  will  and  second  codicil ;  the  fourth  directed  the  sale,  by 
the  executors  and  trustees  named  in  the  will,  of  an  estate  devised  by  the  will,  and 
the  investment  of  the  proceeds,  upon  certain  trusts,  and  ratified  and  confirmed  the 
will  in  every  respect,  except  as  revoked  and  altered  by  the  first  codicil :  — 

Held,  that  the  will  and  the  first  and  fourth  codicils  only  were  entitled  to  probate,  h 
(he  Goods  of  Bendy,  (ec.)  584. 

6.  Codicil — Probate — Revocation — Proof  of  Fraud^  B.  made  her  will,  in  which 
she  gave  T.  a  legacy  of  500/.,  and  appomted  him  executor  thereof,  jointly  with 
A.  C.  and  L.  C.  By  a  codicil,  B.  revoked  the  appointment  of  A.  C.  and  L.  C.  as 
executors,  and  appointed  T.  sole  executor,  and  gave  him  502.  for  his  trouble  as  such* 
The  capacity  of  B.  was  admitted,  and  A.  C.  and  L.  C.  prayed  probate  of  the  will, 
without  the  legacy  of  500/.,  and  of  the  codicil,  without  the  appointment  of  T.  as 
sole  executbr  and  the  legacy  of  50/.,  on  the  ground  that  the  legacies  and  the  ap* 
pointment  of  T.  were  fraudulently  inserted,  without  the  knowledge  of  B.  T.  prayed 
probate  of  the  will  and  codicil,  with  the  legacies  and  appointment:—- 

Hdd,  on  the  evidence,  that  B.  was  aware  that  the  will  and  codicil  contained  the  legap 
cies  and  appointment  of  T.  as  sole  executor ;  and  probate  decreed  accordin^y. 
Clearson  v.  Teagut,  (eg.)  586. 

?•  Cbfutnidton  of —  Word  **  Bttsinessy^  A  testator  devised  to  his  wife  "  all  my  land 
and  shop,  stock  in  trade,  business,  ana  every  thing  that  I  have ; "  and  after  his  wife's 
death,  he  **  willed  and  bequeathed  the  hxtsiness  to  his  son,  for  his  sole  use  and  ben- 
efit; but  with  an  earnest  request  to  do  all  in  his  power  to  assiBt  those  of  the  testa* 
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toi'a  children  who  might  require  it  i "  and  "  all  the  rest  of  his  pitmarty  which  migfat 
Tengain  after  hlawife'a  deatli  lie  gave  to  J1I9  eiecutota  io  trust  fornia  daughter:"  — 

Htld,  that  the  son  did  not  take  under  the  word  "  business  "  the  land  upon  which  the 
shop  was  huilt,  in  which  the  buainesa  was  carried  on.     Doe  d.  Page  v.  Pagtf  34& 

6.  Qmdiltontd  Dtvite.]  A  testator,  atlcr  charging  certain  fee  simple  proper^  in  L. 
-with  an  annuity,  devised,  subject  tticrcto,  "  that  provided  in;  said  sou  J.  D.  (hia  belt 
at  law)  shall,  when  requested  by  my  eon  D.  D.,  efiectustly  convey  and  Bssure  unto 
him,  the  said  D.  D.,  his  heirs  and  asaig-ns  forever,  free  from  all  manner  of  incum- 
brances, nil  that  meEauage,  &c.,  called  C,  in  the  parish  of  T,,  Slc^  then  I  give  and 
devise  all  and  aingukc  tFie  aforesaid  mcsgungcs,  he,  out  of  which  the  said  annnity 
or  rent  charge  is  to  ho  issuing  as  aforesaid  unto  him,  the  said  J.  D.,  hia  hein  and 
asBigna,  forever ;  but  if  the  said  J.  D.  shall,  when  required  an  aforesaid,  refose  to 
execute  such  a  conveyance  unto  the  said  D.  D,  and  his  heiiH,  then  I  give  and  d»- 
Tiae  the  said  messuages,  &c.,  so  made  liable  lo  the  payment  of  the  said  annoi^, 
tiiito  my  said  son  D.  D.,  his  heirs  and  assigns  forever." 

I,  D.  continued  seized  of  both  L.  aad  C.  until  his  death,  C.  being  all  the  time  let  hf 
him  to  a  tenant  from  year  to  year,  and  at  hia  death  he  deviaed  all  hia  proper^  to 
his  wife.  D.  D.  never  requested  J.  D.  to  convey  C.  to  him;  but  after  hi*  death 
D.  D.  tendered  a  conveyance  for  execution  to  J.  D.'a  wife,  which  she  refiised  to 
execute :  — 

JIdd,  that  D.  D.  could  not  maintain  an  action  of  ejectmeut  for  the  recovei;  of  the 
properly  in  L,    Doe  d.  DacUi  v.  Davia,  301. 

^VITNESa 

Timt  q/"  txanuning.] 

See  Practice. 

WORKHOUSE. 
See  Pooft  Laws. 
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